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1. Introduction 

Humanity is heading for a climate crisis, driven primarily by human impact and behaviour. The 

international community has mostly accepted this fact,1 most notably through the Paris Agree-

ment of 2016, in which 194 ratifying countries2 committed to limiting ‘the temperature increase 

to 1.5-degree Celsius above pre-industrial levels’.3 

Despite these efforts, recent developments underline the urgency of the situation. Global-energy 

related CO2 emissions reached an all-time high with an increase of 0.8% in 2024, which con-

tributed to record-breaking atmospheric CO2 concentrations. 2024 also became the first year to 

exceed the 1.5°C threshold, surpassing 2023, which had previously been the warmest year on 

record.4 2025 remained only marginally cooler.5 A significant share of two-thirds of those 

worldwide greenhouse gas emissions is linked, directly or indirectly, to household consump-

tion.6 At the same time, with consumption accounting for approximately 55% of the EU GDP7,  

the economy has become dependent on a continuously enlarging consumer society.8 These de-

velopments highlight the need for sustainable economic practices and growth and environmen-

tally responsible corporate behaviour. 

In response, the EU legislator seeks to promote a transformation of the economy through as-

signing more responsibility to consumers by encouraging changed purchasing decisions and 

consumption behaviour.9 Consumers themselves increasingly share this sense of responsibility, 

as 77% of the respondents of the Eurobarometer survey ‘feel a personal responsibility to act to 

 
1 Beate Gsell and Sebastian Meyer, ‘How to Combat “Greenwashing”: Comment on the Decision of the German 
Federal Court of Justice of June 27, 2024 – BGH I ZR 98/23 on Misleading Advertisement of Climate Neutral-
ity’ (2025) 1 EuCML 21. 
2 Paris Agreement (adopted 12 December 2015, entered into force 4 November 2016) UNTS vol 3156, 79. 
3 Paris Agreement, Art. 2(1)(a); Gsell and Meyer (n 1). 
4 International Energy Agency, ‘Global Energy Review 2025: CO2 Emissions’ (IEA, 24 March 2025) 
<www.iea.org/reports/global-energy-review-2025/co2-emissions> accessed 11 May 2026. 
5 Copernicus Climate Change Service, ‘Global Climate Highlights 2025: Copernicus: 2025 was the Third Hottest 
Year on Record’ (The Copernicus Climate Change Service, 14 January 2026) <https://climate.copernicus.eu/co-
pernicus-2025-was-third-hottest-year-record> accessed 11 May 2026. 
6 Diana Ivanova and others, ‘Quantifying the Potential for Climate Change Mitigation of Consumption Options’ 
(2020) 15(9) Environmental Research Letters 093001, 1; Jie Ouyang, ‘Turning EU consumer law against itself? 
Taking stock of the EU’s sustainable consumption strategy’ (2025) 6 EuCML 299. 
7 CEIC Data, ‘European Union Private Consumption: % of GDP’ (CEIC) <www.ceicdata.com/en/indicator/euro-
pean-union/private-consumption--of-nominal-gdp> accessed 11 May 2026; Hans-Wolfgang Micklitz, ‘Nachhal-
tiges Verbraucherrecht – ein Oxymoron?’ (2023) 4 Zeitschrift für Europäisches Privatrecht 743, 748; Eurostat, 
‘Household consumption by purpose’ (Statistics Explained, 20 November 2025) <https://ec-europa-eu.uac-
cess.univie.ac.at/eurostat/statistics-explained/index.php?title=Household_consumption_by_purpose> accessed 
11 May 2026; Hans-Wolfgang Micklitz, ‘Squaring the Circle? Reconciling Consumer Law and the Circular 
Economy’ (2019) 6 EuCML 229, 230. 
8 Micklitz, ‘Nachhaltiges Verbraucherrecht – ein Oxymoron?’ (n 7). 
9 ibid; see Ouyang (n 6); Commission, ‘The European Green Deal’ (Communication) COM (2019) 640 final, 22. 
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limit climate change’.10 Unsurprisingly, companies seek to capitalise on the consumer’s rising 

climate awareness by promoting the sustainability of products or services.11 These ‘green 

claims are as important as they are dangerous’12 due to their profound influence on consumer 

behaviour.13 While accurate and substantiated environmental claims remain unproblematic,14 a 

significant share of green claims are found to be misleading or unfounded, a practice commonly 

referred to as ‘greenwashing’.15 Indeed, while many companies publicly claim to prioritise sus-

tainable production, roughly 40% of sustainability claims are entirely unsubstantiated.16 This 

practice not only affects corporate profitability but also poses ethical concerns,17 actively un-

dermining true sustainability efforts and a broader green transition in Europe and globally. 

At the same time, communicating sustainability efforts remains essential for most companies, 

as companies face increasing pressure from stakeholders, compliance with regulatory frame-

works, and public concern relating to sustainability issues to disclose their environmental per-

formance.18 Companies can especially benefit from showing commitment to sustainability or 

CSR by gaining social legitimacy and financial and reputational resources at lower cost.19 

Against this background, regulation plays a crucial role in ensuring the credibility of green 

claims.20 The EU has taken significant steps to address greenwashing through legislative initi-

atives21 introduced under the European Green Deal22, including the ECGTD23, the GCD 

 
10 European Commission, ‘Fairness perceptions of the green transition’ (Eurobarometer, October 2022) 8 
<https://europa.eu/eurobarometer/surveys/detail/2672> accessed 11 May 2026; Karl-Nikolaus Peifer, ‘Green 
Claims in der Werbung – Tue Gutes und rede darüber – oder besser nicht?’ (2023) 13 GRUR 913. 
11 Gsell and Meyer (n 1). 
12 Peifer ‘Green Claims in der Werbung – Tue Gutes und rede darüber – oder besser nicht?’ (n 10). 
13 Marc Ruttloff and others, ‘Green Claims Directive – What’s New?’ (2024) 24 BB 1347. 
14 Gsell and Meyer (n 1). 
15 ibid. 
16 European Commission, ‘Green claims: New criteria to stop companies from making misleading claims about 
environmental merits of their products and services’ <https://environment.ec.europa.eu/topics/circular-econ-
omy/green-claims_en> accessed 11 May 2026. 
17 Szerena Szabo and Jane Webster, ‘Perceived Greenwashing: The Effects of Green Marketing on Environmen-
tal and Product Perceptions’ (2021) 171 Journal of Business Ethics 719. 
18 Agostino Vollero, Greenwashing: Foundations and Emerging Research on Corporate Sustainability and De-

ceptive Communication (Emerald Publishing 2022) XV.  
19 ibid. 
20 See Michael Jay Polonsky, Stacy Landreth Grau and Romana Garma, ‘The New Greenwash? Potential Mar-
keting Problems with Carbon Offsets’ (2010) 18(1) International Journal of Business Studies 49 as cited in Vol-
lero (n 18) 15. 
21 Commission, ‘Proposal for a Directive on substantiation and communication of explicit environmental claims’ 
COM (2023) 166 final, 2; see Stefanie Jung and Melissa Dowse, ‘Umweltwerbung in der EU – Quo Vadis? Eine 
Analyse der EmpCo-Richtlinie und deren mögliche Umsetzung ins deutsche Recht’ (2025) 11 EuZW 506, 507. 
22 Commission ‘The European Green Deal’ (n 9). 
23 Council Directive (EU) 2024/825 of the European Parliament and of the Council of 28 February 2024 amend-
ing Directives 2005/29/EC and 2011/83/EU as regards empowering consumers for the green transition through 
better protection against unfair practices and through better information [2024] OJ L 6 (ECGTD). 
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proposal24, the ESPR25. These measures reflect a broader ambition to enhance transparency26, 

strengthen environmental and consumer protection27, create a level playing field for traders28 

and liability for engaging in greenwashing29. However, despite the introduced regulatory frame-

work, important regulatory gaps remain30 regarding legal liability and financial consequences 

for engaging in greenwashing. 

This thesis seeks to provide a comprehensive legal and policy analysis of the EU’s regulatory 

responses to the risks of greenwashing. It critically assesses whether introduced and upcoming 

EU law fails to impose sufficiently effective legal liability and financial consequences for 

greenwashing practices, specifically examining enforcement mechanisms and potential regula-

tory gaps. Beyond such compliance, the impact on the level of protection for consumers and 

other stakeholders, as well as the overall credibility of the EU’s broader sustainability agenda, 

will be addressed. 

To establish the analysis, the term ‘greenwashing’ will first be defined, followed by its historic 

development and the economic and reputational incentives for firms to engage in it. Subse-

quently, the analysis will address the detrimental impact on the market and on consumers, as 

well as the legal and ethical issues arising from greenwashing. This provides the framework to 

examine, first, the prior Union legal framework addressing greenwashing and, second, newly 

introduced or proposed EU legislative acts, which inter alia aim to tackle and penalise such 

practices. These include the proposed GCD, the ECGTD and the ESPR. Three landmark EU 

cases will be used to further analyse greenwashing practices addressed under these provisions, 

assessed under the prior legal framework in comparison to the new Union legislation. This 

analysis will help to identify remaining regulatory gaps, as well as enforcement and implemen-

tation challenges, in order to evaluate the effectiveness of EU law in deterring greenwashing 

and providing legal clarity and liability for companies. This discussion concludes with policy 

implications and recommendations for future regulatory approaches. 

 
24 Commission, ‘Proposal for a Directive on substantiation and communication of explicit environmental claims’ 
COM (2023) 166 final (GCD proposal). 
25 Council Regulation (EU) 2024/1781 of the European Parliament and of the Council of 13 June 2024 establish-
ing a framework for the setting of ecodesign requirements for sustainable products, amending Directive (EU) 
2020/1828 and Regulation (EU) 2023/1542 and repealing Directive 2009/125/EC [2024] OJ L 2024/1781 
(ESPR). 
26 See ECGTD, recital 22; see GCD Proposal, 6, 25; see ESPR, Art. 4(6)(d). 
27 GCD proposal, 2, 22; see ECGTD, recital 3. 
28 Bert Keirsbilck, ‘Empowering Consumers for the Green Transition: Overview of Directive (EU) 2024/825’ 
(2024) 5 EuCML 205, 207; GCD proposal, 17. 
29 See GCD proposal, 8, 17, recital 6. 
30 See Peifer ‘Green Claims in der Werbung – Tue Gutes und rede darüber – oder besser nicht?’ (n 10) 914. 
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2. What is greenwashing? 

2.1. Definitions and typology 

The term ‘greenwashing’ was first mentioned in 1986 by environmentalist Jay Westerveld,31 

who criticised corporate practices that conveyed a misleading impression of environmental re-

sponsibility.32 Despite its early recognition, there is still no clear and universally recognised 

definition of ‘greenwashing’.33 Instead, a range of definitions has emerged, connected by shared 

underlying ideas and highlighting different elements.34 

‘Greenwashing’ may be understood as any ‘advantageous but inaccurate or incomplete state-

ments made by a company regarding criteria and conditions relating to sustainability’,35 while 

neglecting the environmentally unfriendly characteristics.36 Similarly, Greenpeace defines 

‘greenwashing’ as ‘the act of misleading consumers regarding the environmental practices of a 

company or the environmental benefits of a product or service’.37 These definitions both em-

phasise the distortion of the consumer’s perception of sustainability performance. 

Conceptually, greenwashing can be approached by two major views. Under the object attribute 

view38 on the one hand, ‘greenwashing [focuses] on the specific object of communication and 

its features’39, examining whether the features of the object of communication correspond with 

the claimed greenness.40 Greenwashing is therefore essentially understood as false 

 
31 Benno Schwarz and Anita Schieffer, ‘Greenwashing – Ermittlung von Greenwashing-Vorwürfen’ (2022) 11 
CCZ 345; Sebastião Vieira De Freitas Netto and others, ‘Concepts and Forms of Greenwashing: A Systematic 
Review’ (2020) 32 Environmental Sciences Europe 19, 6; Cindy Demuth and Oliver Kreutz, ‘Green Marketing, 
Green Claims und Greenwashing – Erscheinungsformen des “grünen” Marketings im (juristischen) Blickpunkt’ 
(2024) 12 WRP 1444, 1446. 
32 Westerveld criticised hotels for placing so-called ‘green cards’ in guestrooms encouraging the reuse of towels 
under slogans such as ‘Save our planet’, while failing to implement meaningful environmental measures, such as 
reducing consumption or waste. In reality, the towel reuse was mainly driven to safe labour costs, raising doubts 
on the credibility of claimed sustainability efforts. Vollero (n 18) 7. 
33 Marc Ruttloff and others, ‘Greenwashing – aus materiell-rechtlicher und prozessualer Sicht’ (2023) 7 CCZ 
201, 201; Astrid Lilie, ‘IV. Greenwashing’ in Heinz-Bernd Wabnitz, Thomas Janovsky and Lothar Schmitt 
(eds), Handbuch Wirtschafts- und Steuerstrafrecht (6th edn, C.H. Beck 2025) para 51. 
34 Demuth and Kreutz (n 31). 
35 Ruttloff and others, ‘Greenwashing – aus materiell-rechtlicher und prozessualer Sicht’ (n 33); Lilie (n 33). 
36 Ariadne Neureiter and others, ‘No chance to fool young consumers when it comes to the environment: effects 
of false and compensation claims in airline advertising on perceived greenwashing’ (2024) 44 International Jour-
nal of Advertising 1097, 1098. 
37 Lucia Gatti, Peter Seele and Lars Rademacher, ‘Grey zone in – greenwash out: A review of greenwashing re-
search and implications for the voluntary-mandatory transition of CSR’ (2019) 4(6) International Journal of Cor-
porate Social Responsibility 1, 7. 
38 M Linder, ‘The Two Major Types of ‘Greenwash’ Definitions: The Problematic Implications of Indistinctness 
and a Set of Likely Inconsistencies’ (2010) 18 Center for Business Innovation, Working Paper Series cited in 
Gatti, Seele and Rademacher (n 37). 
39 ibid; Vollero (n 18) 17. 
40 M Linder, ‘The Two Major Types of ‘Greenwash’ Definitions: The Problematic Implications of Indistinctness 
and a Set of Likely Inconsistencies’ (2010) 18 Center for Business Innovation, Working Paper Series cited in 
Gatti, Seele and Rademacher (n 37). 
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advertising.41 On the other hand, the process attribute approach takes a broader view, focusing 

‘on the [entire] communicative process’ that aims to mislead consumers about a product’s 

greenness and not only focuses on the specific labels or advertisements. The company’s efforts 

to improve the product’s green credentials merely remain secondary,42 which implies the inten-

tionality of the greenwashing practice.43 

An exemplary legal definition of ‘greenwashing’ is provided by the EU Taxonomy Regulation, 

referring to ‘the practice of gaining an unfair competitive advantage by marketing a financial 

product as environmentally friendly when in fact basic environmental standards have not been 

met’.44 However, any company and sector can potentially become an addressee of greenwash-

ing accusations.45 For this reason, and because the initial scope of ‘greenwashing’ was ex-

panded to now include other sustainability issues such as economic and social issues,46 any 

regulatory definition must remain broad to cover and monitor different and potential future 

forms of greenwashing practices across industries and must purely serve as a starting point.47  

Moreover, it is important to distinguish greenwashing from legitimate ‘green claims’. These 

advertise environmental benefits and are permissible and important, as they are crucial to enable 

consumers to make green purchasing decisions based on disclosed information by the trader. 

Greenwashing ultimately represents the negative downside of such claims.48  

In practice, environmental claims occur in different forms, ranging from acceptable claims, 

which are true, non-deceiving and substantiated, to false claims originating from deliberate 

misinformation. Vague claims are overly broad in scope and unclear or ambiguous, whereas 

omission claims conceal important information in order to evaluate their faithfulness, as well 

as combinations thereof.49 

 
41 Evan Mills, ‘A Global Review of Insurance Industry Responses to Climate Change’ (2009) 34 The Geneva 
Papers on Risk and Insurance 323, 346; Gatti, Seele and Rademacher (n 37). 
42 M Linder, ‘The Two Major Types of ‘Greenwash’ Definitions: The Problematic Implications of Indistinctness 
and a Set of Likely Inconsistencies’ (2010) 18 Center for Business Innovation, Working Paper Series cited in 
Gatti, Seele and Rademacher (n 37); Vollero (n 18) 17. 
43 Lorianne  Mitchell and Wesley D Ramey, ‘Look How Green I Am! An Individual-Level Explanation for 
Greenwashing’ (2011) 12(6) Journal of Applied Business and Economics 40, 41; Vollero (n 18) 17. 
44 Council Regulation (EU) 2020/852 of the European Parliament and of the Council of 18 June 2020 on the es-
tablishment of a framework to facilitate sustainable investment, and amending Regulation (EU) 2019/2088 
[2020] OJ L198/13, recital 11. 
45 Ruttloff and others, ‘Greenwashing – aus materiell-rechtlicher und prozessualer Sicht’ (n 33). See also Euro-
pean Banking Authority, ‘Greenwashing Monitoring and Supervision: Final Report EBA/REP/2024/09, 2024’, 
15 <www.eba.europa.eu/sites/default/files/2024-05/a12e5087-8fd2-451f-8005-6d45dc838ffd/Re-
port%20on%20greenwashing%20monitoring%20and%20supervision.pdf> accessed 11 May 2026. 
46 Vollero (n 18) 9. 
47 See European Banking Authority (n 45) 9. 
48 Sebastian Laoutoumai, ‘Greenwashing in der aktuellen Rechtsprechung und europäischen Gesetzgebung’ 
(2022) 9 WRP 1067, 1068. 
49 Neureiter and others (n 36) 1999. 
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The thesis focuses on greenwashing at the product level, examining misleading environmental 

communication concerning specific product features, namely targeted advertising, packaging 

and product certifications,50 as the most direct forms of consumer-facing environmental com-

munication. Greenwashing in the financial sector is not addressed, as its inclusion would exceed 

the scope of this analysis. 

2.2. Historical development and public awareness 

Since the 1980s, the public perception has increasingly shifted towards viewing corporations 

as prioritising profit and power over social responsibility thus being greedy and self-serving.51 

The development was shaped by the rapid expansion of industrial production, urbanisation and 

consumption, which led to over-exploitation of natural resources and wildlife. As environmen-

tal concerns quickly gained importance, correspondingly, corporate communication regarding 

environmental performance increased as well. At the same time, awareness grew about the risks 

posed by companies’ deceptive environmental claims, and the term ‘eco-pornography’ 

emerged, describing the ‘exploitation of environmental issues exclusively for commercial pur-

poses’.52 While corporate environmentalism potentially leads to an incorporation of sustaina-

bility goals in corporate structures53 and to a competitive advantage,54 it often primarily focuses 

on using rhetorical language concerning environmental issues,55 contributing to their misrepre-

sentation.56 While greenwashing was originally linked to corporate environmentalism, it has 

increasingly been discussed over the past decade within the broader context of CSR and CS.57 

Both concepts extend corporate responsibilities beyond purely legal and economic obligations 

to include social and moral considerations. This voluntary business decision can foster a 

stronger position in a highly competitive environment, not only by differentiating the company 

but also by promoting social cohesion.58 Yet, CS and CSR are mostly dealt with by the PR 

departments, shifting the focus from changes in corporate practice to communication. It is used 

 
50 Riccardo Torelli, Federica Balluchi and Arianna Lazzini, ‘Greenwashing and Environmental Communication: 
Effects on Stakeholders’ Perceptions’ (2020) 29 Business Strategy and the Environment 407, 410. 
51 W Edward Stead, Dan L Worrell and Jean Garner Stead, ‘An Integrative Model for Understanding and Man-
aging Ethical Behavior in Business Organizations’ (1990) 9 Journal of Business Ethics 233; Vollero (n 18) 1. 
52 Vollero (n 18) 2. 
53 ibid 5. 
54 Luca Berchicci and Andrew A King, ‘Postcards from the Edge: A Review of the Business and Environment 
Literature’ (2007) ERIM Report Series, 7 <https://ssrn.com/abstract=1088210> accessed 11 May 2026; Vollero 
(n 18) 5. 
55 Joshua Karliner, The Corporate Planet: Ecology and Politics in the Age of Globalization (University of Cali-
fornia Press 1997) as cited in Vollero (n 18) 6. 
56 Vollero (n 18) 6. 
57 ibid 10; Remi Bazillier and Julian Vauday, ‘The Greenwashing Machine: Is CSR more than Communication?’ 
(2009) 6 Document de Recherche du LEO 1, 4, 17. 
58 Vollero (n 18) 11. 

https://ssrn.com/abstract=1088210
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for identity-washing as a mere response to external pressures59 to compensate for causing social 

harm.60 Therefore, greenwashing can be understood as a form of ‘corporate hypocrisy’, solely 

focusing on the company’s communication and its public perception rather than on actual sus-

tainability performance.61 

CS has gained even more popularity, aiming to reconcile business growth with ESG consider-

ations,62 understood ‘environmental, social and corporate governance activities’. This is held 

as essential for the long-term growth of a firm, but the interconnection of ESG and corporate 

social responsibility makes it difficult for stakeholders to directly assess a firm’s environmental 

performance. As a result, stakeholders often rely on indirect indicators such as certification 

schemes, reports and advertisements.63 

This context gives rise to the overly complex ethical challenges of how to conduct business as 

an organisation, further amplified by digital media. Today, corporate actions are more visible 

than ever, leaving them subject to public and media scrutiny. Consequently, scandals are dom-

inating the headlines, ranging from the ‘Dieselgate’, multinational fashion brands engaging in 

poor labour and environmental practices, corruption and insider trading in the financial sector 

and controversies over misleading advertisements.64 Despite or because of these scandals, cor-

porate sustainability continues to gain importance among investors, employees, and consum-

ers,65 reflected in studies showing that two-thirds of consumers prefer to buy from companies 

advertising with sustainable and green claims.66  

As a result, companies face a growing pressure to disclose environmental statements and sus-

tainability goals. This demand has led to a significant increase in the volume of disclosed envi-

ronmental information, which, in turn, results in greenwashing as an inevitable empirical and 

frequent outcome.67  

 
59 ibid 12. 
60 Yang Pok Rhee, Chansoo Park and Búi Petersen, ‘The Effect of Local Stakeholder Pressures on Responsive 
and Strategic CSR Activities’ (2021) 60 Business & Society 582 as cited in Vollero (n 18) 12. 
61 Vollero (n 18) 18. See also Torelli, Balluchi and Lazzini (n 50) 408, 410. 
62 Vollero (n 18) 12. 
63 ibid 13. 
64 ibid 1. 
65 ibid 13; see Schwarz and Schieffer (n 31). 
66 Florian Kolf, ‘Konsumenten bestrafen Verdacht auf Greenwashing sofort: Eine Studie zeigt: Verbraucher mei-
den Unternehmen, denen falsche Klimaversprechen vorgeworfen werden’ Handelsblatt (Düsseldorf, 24 July 
2023) <www.handelsblatt.com/unternehmen/handel-konsumgueter/klimaschutz-konsumenten-bestrafen-
verdacht-auf-greenwashing-sofort-/29268872.html> accessed 11 May 2026; W Büscher, ‘Aktueller Stand der 
Rechtsprechung zur umweltbezogenen Werbung’ (2024) 6 GRUR 349, 350. 
67 Vollero (n 18) 13; Schwarz and Schieffer (n 31). 
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2.3. Incentives for companies to engage in Greenwashing - Internal and external drivers 

Oliver E. Williamson introduced the concept of opportunistic behaviour within his transaction 

cost theory, according to which economic actors pursue their own interests and may resort to 

deception to maximise utility. From this perspective, corporate conduct does not necessarily 

align with moral considerations but rather with strategies to maximise immediate and visible 

economic gains over longer-term, less certain benefits.68 

These incentives have intensified as companies operate under significant competitive pressure 

as an increasing share of consumers prefers environmentally friendly products and ‘green’ 

brands69 (see chapters 2.2. and 2.4.1.). In such a market environment, presenting products as 

allegedly sustainable and promoting an environmentally responsible image becomes almost in-

dispensable for maintaining competitiveness70 in order to appeal to environmentally conscious 

consumers.71 These ‘sustainable’ products often command higher prices, allowing firms to cap-

italise both on consumers’ environmental ‘guilty conscience’ and their willingness to pay a 

premium for perceived sustainability.72 Additionally, an environmentally conscious corporate 

image is portrayed, which strengthens customer loyalty, as consumers increasingly reward com-

panies that appear committed to sustainability.73 

Beyond market-related incentives, greenwashing may also generate political advantages. When 

industries collectively portray themselves as voluntarily adhering to sustainability standards, 

this can lead to more lenient regulatory treatment and increased lobbying influence. Such dy-

namics may persist even where companies simultaneously actively resist or work against 

stricter climate protection regulation.74 Greenwashing thus not only serves immediate 

 
68 Sven Andersen, Der Weg aus der Klimakrise: Endlich sagen, was Sache ist. Endlich wollen, was hilft. Endlich 

tun, was wirkt (1st edn, Quadriga 2021) 160 as cited in Demuth and Kreutz (n 31) 1447. 
69 Fabian Klein and Franziska Mauritz, ‘Grün oder nur gewaschen? Greenwashing-Risiken in der Werbung’ 
(2023) 7 BB 323; Demuth and Kreutz (n 31) 1447; Béatrice Parguel, Florence Benoît-Moreau and Fabrice Lar-
ceneux, ‘How Sustainability Ratings Might Deter “Greenwashing”: A Closer Look at Ethical Corporate Commu-
nication’ (2011) 102 Journal of Business Ethics 15, 17; Torelli, Balluchi and Lazzini (n 50) 409. 
70 Demuth and Kreutz (n 31) 1447. 
71 Szabo and Webster (n 17). 
72 Jochen Glöckner, ‘“Grüner” Wettbewerb und richtige Regulierung Die Vorschläge für eine Richtlinie zur 
Stärkung der Verbraucher und eine Richtlinie zu Umweltaussagen’ (2023) 10 WRP 1155, 1157; Eric Tham, 
‘Sentiment or Habits: Why Not Both?’ (2022) European Financial Association 2021, 8-11 <https://pa-
pers.ssrn.com/sol3/papers.cfm?abstract_id=3683370> accessed 11 May 2026; Irfan Hameed and others, ‘Green-
wash and Green Purchase Behavior: An Environmentally Sustainable Perspective’ (2021) 23 Environment, De-
velopment and Sustainability 13113, 13116; Demuth and Kreutz (n 31) 1447. 
73 John Grant, The Green Marketing Manifesto (1st edn, John Wiley & Sons 2007) 32–33; Heiner Weigand, 
‘Green Marketing – nachhaltig erfolgreich’ in Marcus Stumpf (ed), Die 10 wichtigsten Zukunftsthemen im Mar-

keting (3nd edn, Vahlen 2025) 51, 51–52 cited in Demuth and Kreutz (n 31) 1447. 
74 Demuth and Kreutz (n 31) 1447. 
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commercial interests but also functions as a strategic tool to shape the regulatory environment 

in which firms operate.  

Two key theoretical studies help explain why companies engage in greenwashing: the signal-

ling theory and the legitimacy theory.75 According to the signalling theory, firms seek to convey 

their values and commitment regarding environmental issues to stakeholders through symbolic 

actions or ‘green talk’76, thereby taking advantage of the information asymmetry between the 

receiver (external stakeholders) and the signaller (the company).77 The legitimacy theory em-

phasises the importance for firms to obtain legitimacy,78 in order to facilitate access to re-

sources, strengthen trade relationships, enhance financial performance, and attract better job 

applicants.79  

These dynamics are closely linked to corporate disclosure practices. While mandatory disclo-

sure requirements concerning CSR are increasing, companies often choose to voluntarily dis-

close their sustainability efforts80. The latter may reduce information asymmetries as a 

knowledge gap between managers and external stakeholders, such as investors or customers,81 

and improve stakeholder relations, but it may also be used to divert attention from potentially 

contentious issues.82 Yet, in the absence of any specific regulation or international guidelines, 

the quality and quantity of such voluntary information and the mode of its communication lie 

within the companies’ discretion. Therefore, different institutions in society (the government, 

civil society and the market) create pressure on firms for shared processes and standards for 

corporate sustainability.83 

Empirical evidence supports this concern. A study on sustainability reports in the mining and 

energy sector showed that, even though these companies reached the maximum level of A or 

A1 of the Global Reporting Initiative, 90% of ‘significant negative events’ concerning 

 
75 Torelli, Balluchi and Lazzini (n 50). 
76 Brian L Connelly and others, ‘Signalling Theory: A Review and Assessment’ (2010) 37 Journal of Manage-
ment 39 as cited in Torelli, Balluchi and Lazzini (n 50) 408. 
77 Torelli, Balluchi and Lazzini (n 50). 
78 Denis Cormier and Michel Magnan, ‘The Economic Relevance of Environmental Disclosure and its Impact on 
Corporate Legitimacy: An Empirical Investigation’ (2013) 24 Business Strategy and the Environment 518 as 
cited in Torelli, Balluchi and Lazzini (n 50) 408. 
79 Kathy Babiak and Sylvia Trendafilova, ‘CSR and Environmental Responsibility: Motives and Pressures to 
Adopt Green Management Practices’ (2011) 18 Corporate Social Responsibility and Environmental Manage-
ment 11 as cited in Torelli, Balluchi and Lazzini (n 50). 
80 Vollero (n 18) 14. 
81 See Marcel Ian Bolos, Otgon Cristian and Ortan Tudor, ‘Information Asymmetry Theory in Corporate Gov-
ernance Systems’ (2010) 1(2) Annals of the University of Oradea 516, 517. 
82 Vollero (n 18) 15. 
83 Dan V Caprar and Benjamin A Neville, ‘“Norming” and “Conforming”: Integrating Cultural and Institutional 
Explanations for Sustainability Adoption in Business’ (2012) 110 Journal of Business Ethics 231 as cited in Vol-
lero (n 18) 4. 
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sustainability were not reported. This resulted in disguised issues of corporate environmental 

performance thus depicting the company’s situation in an idealised manner, contradicting key 

principles of completeness, transparency and balance of sustainability reporting.84 As a result, 

a widely held view argues that voluntary and unregulated CSR disclosure increases the risk of 

greenwashing85 and advocates for more regulation.86 Hybrid approaches of combining volun-

tary and mandatory CSR considerations are seen as means to mitigate the risks of greenwash-

ing87 as they decrease the risk of misleading communication resulting from voluntary disclosure 

as a grey-zone.88 

In sum, greenwashing can be understood as an opportunistic exploitation of ‘environmental 

elements in corporate profiling’, driven primarily by economic interests.89 It is a rational strat-

egy, offering corporate advantages such as reputational gains, increased customer loyalty and 

the ability to command higher prices, as well as enhanced political support and greater influence 

over regulatory processes.90 This trend has contributed to rising scepticism among stakeholders, 

who now question companies’ environmental performance91 and strategies92 whenever they are 

communicated.93 

2.4. Consequences of Greenwashing 

2.4.1. Impact on consumers 

Environmental responsibility has gained increasing importance in the eyes of consumers, as 

85% indicate the willingness to change behaviours or brands in order to protect the 

 
84 Olivier Boiral, ‘Sustainability Reports as Simulacra? A Counter-Account of A and A+ GRI Reports’ (2013) 26 
Accounting, Auditing & Accountability Journal 1036; Vollero (n 18) 15. 
85 Isabel Alves, ‘Green Spin Everywhere: How Greenwashing Reveals the Limits of the CSR Paradigm’ (2009) 
2(1) Journal of Global Change and Governance as cited in Vollero (n 18) 15; Gatti, Seele and Rademacher (n 37) 
2. 
86 Michael Jay Polonsky, Stacy Landreth Grau and Romana Garma, ‘The New Greenwash? Potential Marketing 
Problems with Carbon Offsets’ (2010) 18(1) International Journal of Business Studies 49 as cited in Vollero (n 
18)15. 
87 Gatti, Seele and Rademacher (n 37) 9; Vollero (n 18) 16. 
88 Gatti, Seele and Rademacher (n 37) 2; Vollero (n 18) 15. 
89 Demuth and Kreutz (n 31) 1447; Raya Rafia Choudhury, Arfaa Feezanul Islam and Mohammed Sujauddin, 
‘More than Just a Business Ploy? Greenwashing as a Barrier to Circular Economy and Sustainable Development: 
A Case Study-Based Critical Review’ (2024) 4 Circular Economy and Sustainability 233, 235; Erik Bengtson 
and Oskar Mossberg, The Virtues of Green Marketing: A Constructive Take on Corporate Rhetoric (1st edn, Pal-
grave Macmillan 2023) 6. 
90 Demuth and Kreutz (n 31) 1447. 
91 Yu-Shan Chen and Ching-Hsun Chang, ‘Greenwash and Green Trust: The Mediation Effects of Green Con-
sumer Confusion and Green Perceived Risk’ (2013) 114 Journal of Business Ethics 3 as cited in Torelli, Balluchi 
and Lazzini (n 50). 
92 William E Kilbourne, Pierre McDonagh and Andrea Prothero, ‘Sustainable Consumption and the Quality of 
Life: A Macromarketing Challenge to the Dominant Social Paradigm’ (1997) 17 Journal of Macromarketing 4 as 
cited in Torelli, Balluchi and Lazzini (n 50). 
93 Torelli, Balluchi and Lazzini (n 50). 
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environment.94 In 2020, 23% of consumers stated that they took the ‘environmental impact of 

most or all of their purchases’ into consideration, compared to only 18% in 2014.95 

Purchasing decisions are therefore strongly aligned with sustainability promises.96 The potential 

influence of the end consumers’ purchasing decisions on supply and demand remains partly 

underestimated or insufficiently addressed, even as much of the responsibility for environmen-

tally sustainable development is increasingly being transferred onto them.97 

At the same time, higher environmental consciousness can foster greater scepticism, which can 

enhance the consumers’ ability to detect misleading claims.98 In practice, however, consumers 

frequently face substantial difficulties in assessing environmental claims.99 For instance, con-

sumers look for cues when making online purchasing decisions.100 More interactivity on web-

sites can increase perceived legitimacy of information, trust and credibility,101 thereby reducing 

perceptions of greenwashing,102 regardless of the actual accuracy of the claims. 

The growing demand of consumers for ‘green’ consumption103 has led to a widespread use of 

environmental advertising, with products commonly marketed as ‘environmentally friendly’ or 

‘responsible’.104 This is particularly effective because consumers are in part emotionally in-

volved concerning environmental issues, which allows companies to deceive them.105 Consum-

ers are reliant on environmental information disclosed by manufactures or traders in order to 

make green purchasing decisions.106 Even consumers who demonstrate a high level of 

 
94 Edelman, ‘Good Purpose 2012: Global Consumer Survey’ (Slideshare, 2012) 
<www.slideshare.net/slideshow/edelman-good-purpose-2012/13251678> accessed 11 May 2026; Szabo and 
Webster (n 17) 722. 
95 European Commission, ‘Key Consumer Data 2020’ (12 March 2021) 2 <https://commission.europa.eu/sys-
tem/files/2021-03/120321_key_consumer_data_factsheet_en.pdf> accessed 11 May 2026; Johanna Bürger and 
Gerhard Paulinger, Nachhaltiger Konsum: Potenziale und Hürden österreichischer Haushalte (Materialien zur 
Konsumforschung Nr. 8, Arbeiterkammer Wien 2022) 8. 
96 Kolf (n 66); Büscher (n 66). 
97 Bürger and Paulinger (n 95). 
98 Szabo and Webster (n 17) 722. 
99 Stephen J Newell and others, ‘The Effect of Misleading Environmental Claims on Consumer Perceptions of 
Advertisements’ (1998) 6 Journal of Marketing Theory and Practice 48 as cited in Vollero (n 18) 17; Demuth 
and Kreutz (n 31) 1447. 
100 Yu-Shan Chen and Ching-Hsun Chang, ‘Greenwash and Green Trust: The Mediation Effects of Green Con-
sumer Confusion and Green Perceived Risk’ (2013) 114 Journal of Business Ethics 3 as cited Szabo and Webster 
(n 17) 722. 
101 Judee Burgoon, David Buller and Kory Floyd, ‘Does Participation Affect Deception Success?’ (2001) 27 Hu-
man Communication Research 503, 527; Szabo and Webster (n 17) 722. 
102 Szabo and Webster (n 17) 722. 
103 Wiltrud Terlau and Darya Hirsch, ‘Sustainable Consumption and the Attitude–Behaviour-Gap Phenomenon – 
Causes and Measurements towards a Sustainable Development’ (2015) 6 International Journal of Food System 
Dynamics 159, 160. 
104 Les Carlson, Stephen J Grove and Norman Kangun, ‘A Content Analysis of Environmental Advertising 
Claims: A Matrix Method Approach’ (1993) 22 Journal of Advertising 27 as cited in Vollero (n 18) 17. 
105 Schwarz and Schieffer (n 31); Johannes Schwarzbauer, ‘Die lauterkeitsrechtliche (Un-)Zulässigkeit von 
Greenwashing’ (2023) 22 GRUR 1593, 1594; Demuth and Kreutz (n 31) 1447. 
106 Laoutoumai (n 48). 



 12 

environmental awareness or concern frequently struggle to fully understand environmental 

claims.107 Greenwashing is therefore particularly successful in situations where consumers 

show interest in sustainable consumption,108 but face green consumer confusion, trust, and per-

ceived risk.109 Green advertising claims are more likely to mislead consumers than any other 

type of advertising claims.110 In these contexts, consumers tend to rely on proxy indicators to 

guide their decisions (see chapter 2.2.). However, these are often overly simplistic and insuffi-

cient for accurately assessing a product’s environmental performance.111 Prominent examples 

include the official organic labels as a reference point,112 or green claims regarding products 

which are perceived as ‘per se’ environmentally unfriendly, such as chocolate or milk. They 

are particularly prone to have a strong impact on consumers.113 

This dynamic contributes to what is commonly referred to as the ‘attitude-behaviour-gap’ in 

sustainable consumption. The consumer increasing strong environmental awareness and con-

cern stands in stark contrast to the consumers’ actual purchasing behaviour.114 This discrepancy 

is not only attributed to inadequate information, but also to the lack of trust in environmental 

claims and sustainability labels, as well as to consumers’ misunderstandings and mispercep-

tions.115 

2.4.2. Impact on the market 

Greenwashing also has broader implications for market functioning. 

Deceptive marketing practices can substantially reduce a firm’s market value by discouraging 

purchases116 and diminishing the perceived green value117. As consumers become more aware 

 
107 Stephen J Newell, Ronald E Goldsmith and Edgar J Banzhaf, ‘The Effect of Misleading Environmental 
Claims on Consumer Perceptions of Advertisements’ (1998) 6 Journal of Marketing Theory and Practice 48 as 
cited in Vollero (n 18) 17; Ruttloff and others ‘Green Claims Directive – What’s New?’ (n 13). 
108 Anke Zühlsdorf and others, ‘Grüne Marketingclaims auf Lebensmitteln: Verbraucherstudie zum Verständnis 
von umwelt- und klimabezogenen Werbeaussagen’ (Verbraucherzentrale Bundesverband e.V. 24 February 2023) 
30; Demuth and Kreutz (n 31) 1447. 
109 Yu-Shan Chen and Ching-Hsun Chang, ‘Greenwash and Green Trust: The Mediation Effects of Green Con-
sumer Confusion and Green Perceived Risk’ (2013) 114 Journal of Business Ethics 3 cited in Szabo and Webster 
(n 17) 720; see GCD proposal, recital 3. 
110 Les Carlson, Stephen J Grove and Norman Kangun, ‘A Content Analysis of Environmental Advertising 
Claims: A Matrix Method Approach’ (1993) 22 Journal of Advertising 27 cited in Vollero (n 18) 17. 
111 Patrik Sörqvist and Linda Langeborg, ‘Why People Harm the Environment Although They Try to Treat It 
Well: An Evolutionary-Cognitive Perspective on Climate Compensation’ (2019) 10 Frontiers in Psychology 1, 
3-4; Demuth and Kreutz (n 31) 1447. 
112 Zühlsdorf and others (n 108) 34; Demuth and Kreutz (n 31) 1447. 
113 Zühlsdorf and others (n 108) 34. 
114 Terlau and Hirsch (n 103). 
115 Jung and Dowse ‘Umweltwerbung in der EU – Quo Vadis?’ (n 21). 
116 Martha Myslinksi Tipton, Sundar Bharadwaj and Diana Robertson, ‘Regulatory Exposure of Deceptive Mar-
keting and Its Impact on Firm Value’ (2009) 73(6) Journal of Marketing 227, 237; Szabo and Webster (n 17) 
723. 
117 Szabo and Webster (n 17) 723. 
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of potential greenwashing, perceived risks of undesirable consequences and uncertainties tied 

to their purchase increase,118 which subsequently lowers the likelihood of purchase.119  

More fundamentally, misleading claims regarding the environmental, social and circularity as-

pects of products interfere with the proper functioning of demand and supply by distorting con-

sumer choice.120 Competition is distorted due to the lack of transparency between ss, the sheer 

number of green claims and consumers are unable to reward genuine environmental efforts and 

performance.121 Mere doubts about the credibility of sustainability claims can have a significant 

negative impact on companies’ revenue and business development.122  

In this context, ensuring ‘a level-playing field for market operators’ requires clearer and more 

detailed Union rules on green claims and greenwashing123 to restore trust in sustainability-re-

lated communication. 

 

3. Greenwashing as a legal issue 

As environmental advertising has gained more importance and the scope of what is considered 

as ‘green advertising’ has broadened in recent years, the number of court decisions has in-

creased accordingly. Legal certainty in this area is therefore particularly relevant for compa-

nies.124 At the same time, heightened substantiation and disclosure requirements may produce 

unintended side effects.125 

3.1. Greenhushing 

The use of broad terms such as ‘sustainable’ in advertising entails significant legal risk in light 

of existing case law, as such claims may be interpreted as referring not only to environmental 

performance but also to aspects such as good corporate governance or the prevention of child 

labour. Traders must therefore substantiate product- and corporate-related advertising with 

 
118 Stephen Muathe, Peter Misiani Mwencha and John Kuria Thuo, ‘Effect of Perceived Attributes, Perceived 
Risk and Perceived Value on Usage of Online Retailing Services’ (2014) 6 Journal of Management Research 
140, 143; Szabo and Webster (n 17) 723. 
119 Carles M Wood and Lisa Scheer, ‘Incorporating Perceived Risk into Models of Consumer Deal Assessment 
and Purchase Intent’ (1996) 23 Advances in Consumer Research 399, 401; Szabo and Webster (n 17) 723. 
120 See ECGTD, recital 2. 
121 Ruttloff and others ‘Green Claims Directive – What’s New?’ (n 13); see Commission, ‘Proposal for a Di-
rective of the European Parliament and of the Council amending Directives 2005/29/EC and 2011/83/EU as re-
gards empowering consumers for the green transition through better protection against unfair practices and better 
information’ COM (2022) 143 final (ECGTD proposal), recital 2. 
122 Kolf (n 66); Büscher (n 66). 
123 see ECGTD proposal, recital 5. 
124 Büscher (n 66). 
125 See Peifer ‘Green Claims in der Werbung – Tue Gutes und rede darüber – oder besser nicht?’ (n 10) 914. 
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sufficient and comprehensive information. However, they must do so while avoiding an ‘infor-

mation overload’ that consumers are unlikely to read or properly understand. These heightened 

substantiation and transparency obligations bear the risk of discouraging companies from com-

municating environmental engagement altogether, a phenomenon referred to as ‘greenhush-

ing’.126 While stakeholders continue to demand communication of environmental efforts, com-

panies widely resort to ‘strategic silence’ and ‘deliberate inaction’ to avoid stakeholder and 

media scrutiny.127 Due to the concern about criticism by stakeholders who consider the com-

pany’s sustainability efforts insufficient or from investors who view ESG commitments as det-

rimental to financial performance, companies rather deliberately refrain from ESG-related in-

formation. Although greenhushing does not involve explicit misrepresentation, it reduces the 

quality and quantity of public information. The resulting lack of transparency would make the 

assessment of corporate climate objectives even more difficult.128 Yet, largely reducing or re-

fraining from CSR communication and green marketing altogether would not be an option for 

most companies, as this would be financially detrimental, and companies still have to comply 

with certain mandatory CSR disclosure obligations in most countries.129  

This chilling effect connected to the preventive framework130 may particularly affect SMEs, 

which may refrain from promoting sustainable production standards either out of fear of legal 

exposure or because they lack the resources to meet the evidentiary production standards that 

larger firms can more easily achieve. Therefore, the European Commission seeks to promote 

robust and desirable sustainability standards by introducing the ECGTD and by proposing the 

Green Claims Directive.131 

3.2. Individual enforcement and remedies 

Individual consumers may, in principle, have the right to claim damages or the right of recis-

sion, see Art. 11a UCPD. In practice, however, consumers typically do not suffer financial 

 
126 Peifer ‘Green Claims in der Werbung – Tue Gutes und rede darüber – oder besser nicht?’ (n 10) 914. 
127 Vollero (n 18) 97; Chad Carlos and Ben William Lewis, ‘Strategic Silence: Withholding Certification Status 
as a Hypocrisy Avoidance Tactic’ (2018) 63 Administrative Science Quarterly 130, 133; Sara Hajmohammad, 
Anton Shevchenko and Stephan Vachon, ‘Addressing Supplier Sustainability Misconducts: Response Strategies 
to Nonmarket Stakeholder Contentions’ (2021) 41 International Journal of Operations & Production Manage-
ment 1272, 1277. 
128 Rob Fisher, Maura Hodge and Bridget Beals, ‘Greenwashing, Greenhushing and Greenwishing: Don’t Fall 
Victim to These ESG Reporting Traps’ (ESG Today, 21 June 2023) <www.esgtoday.com/guest-post-greenwash-
ing-greenhushing-and-greenwishing-dont-fall-victim-to-these-esg-reporting-traps/> accessed 11 May 2026. 
129 Vollero (n 18) 97. 
130 Francesca Bertelli and Marco Farina, ‘The AGCM Shines a Light on SHEIN: Green Claims in Ultra-Fast 
Fashion’ (2025) 5 EuCML 265, 268; Peifer ‘Green Claims in der Werbung – Tue Gutes und rede darüber – oder 
besser nicht?’ (n 10) 914. 
131 Peifer ‘Green Claims in der Werbung – Tue Gutes und rede darüber – oder besser nicht?’ (n 10) 914. 
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losses in greenwashing cases, and claiming damages is often difficult. For instance, it would be 

challenging to argue that products are worth less than their purchase price because their mar-

keting included a misleading ‘climate-neutral production’ claim. Whether rescission of the con-

tract can provide an alternative form to obtain compensation remains uncertain. Another possi-

ble approach would be to argue that the consumer’s sustainable purchasing decision gives rise 

to an immaterial damage, as it was influenced by deceptive environmental advertising. Yet, 

such claims are subject to strict legal requirements that are unlikely to be satisfied in typical 

greenwashing cases.132 Moreover, the consumer must show a transactional decision was taken 

caused by an unfair commercial practice, see Art. 6(1) UCPD. Given these hurdles, particularly 

regarding low-value goods, it is highly unlikely that individual consumers will largely pursue 

compensation. This assessment is not fundamentally changed by the introduction of the 

RAD133, which also extends to compensation claims under Art. 11a UCPD.134  

Due to these procedural burdens of private enforcement, newly introduced legal provisions 

should aim to prevent greenwashing practices in the first place. 

 

4. EU legislative acts - How to penalise and prevent greenwashing? 

The prior Union legal framework provides a basis for examining the EU legislative acts intro-

duced and proposed under the European Green Deal. 

4.1. Prior legal framework and jurisprudence 

Until recently, the legal standard to assess greenwashing practices was largely developed by 

courts on a case-by-case basis,135 primarily by reference to the general clauses set out in Art. 6 

and 7 of the UCPD136, as well as to the list of per se prohibited practices under Art. 5(5) UCPD 

in conjunction with Annex I.137 However, these provisions did not particularly address mislead-

ing practices relating to product sustainability characteristics.138 The resulting case-by-case 

 
132 Gsell and Meyer (n 1) 26. 
133 Council Directive (EU) 2020/1828 of the European Parliament and of the Council of 25 November 2020 on 
representative actions for the protection of the collective interests of consumers and repealing Directive 
2009/22/EC [2020] OJ L 409/1. 
134 Gsell and Meyer (n 1) 26. 
135 Ruttloff and others, ‘Greenwashing – aus materiell-rechtlicher und prozessualer Sicht’ (n 33) 206; see Jung 
and Dowse ‘Umweltwerbung in der EU – Quo Vadis?’ (n 21) 508. 
136 Council Directive (EC) 2005/29 of the European Parliament and of the Council of 11 May 2005 concerning 
unfair business-to-consumer commercial practices in the internal market and amending Council Directive 
84/450/EEC, Directives 97/7/EC, 98/27/EC and 2002/65/EC of the European Parliament and of the Council and 
Regulation (EC) No 2006/2004 of the European Parliament and of the Council [2005] OJ L 149/22 (UCPD). 
137 Jung and Dowse ‘Umweltwerbung in der EU – Quo Vadis?’ (n 21) 508. See also Keirsbilck (n 28). 
138 Keirsbilck (n 28). 



 16 

assessment did not provide for a clear line of argument139, thereby leading to a lack of legal 

certainty for traders. Remaining challenges include the absence of uniform EU case law on the 

subject matter and difficulties in contextualising and applying the relevant terminology140. 

Under Article 6(1) UCPD, ‘a commercial practice [is] regarded as misleading if it [is] (…) 

untruthful or (…) deceives or is likely to deceive the average consumer (…) and causes or is 

likely to cause him to take a transactional decision that he would have not taken otherwise’. 

This applies, inter alia, to (a) ‘the nature of the product’, or under (b) to the non-exhaustive list 

of main product characteristics such as benefits and risks. Art. 7 prohibits traders from omitting 

material information that is essential for the average consumer to make an informed transac-

tional decision. However, neither Art. 6 nor 7 UCPD explicitly recognise environmental and 

social sustainability product characteristics as essential information capable of influencing con-

sumers’ economic behaviour.141 The UCPD Guidance clarifies that misleading environmen-

tal142, ‘corporate social responsibility’ and ‘ethical’143 claims may fall within Art. 6 and 7 

UCPD, provided that the general transactional decision test is satisfied144.145 Pursuant to Art. 

12 UCPD, CSR and green claims must be substantiated by evidence verifiable by public au-

thorities, with the burden of proof for the claim’s accuracy resting on the trader.146 Furthermore, 

several practices listed in the blacklist of Annex I UCPD (points 1, 2, 3, 4, and 10) are relevant 

for addressing ‘greenwashing’ and ‘social washing’.147  

The Commission identified greenwashing as a significant problem in the ECGTD proposal and 

its Impact Assessment, emphasising the necessity for strengthened rules to facilitate enforce-

ment148 and to ensure a ‘level playing field for traders’.149 The new legal instruments therefore 

build upon the existing framework of EU consumer protection. Accordingly, the UCPD as well 

 
139 Ruttloff and others, ‘Greenwashing – aus materiell-rechtlicher und prozessualer Sicht’ (n 33) 206. 
140 Jung and Dowse ‘Umweltwerbung in der EU – Quo Vadis?’ (n 21) 511. 
141 Keirsbilck (n 28). 
142 Commission, ‘Guidance on the interpretation and application of Directive 2005/29/EC of the European Par-
liament and of the Council concerning unfair business-to-consumer commercial practices in the internal market’ 
(Notice) [2021] OJ C 526/1, paras 4.1.1.3., 4.1.1.4, 4.1.1,7; Keirsbilck (n 28). 
143 Commission, ‘Guidance on the interpretation and application of Directive 2005/29/EC’ (n 142), para 2.3; 
Keirsbilck (n 28). 
144 This is the case if ‘unfair, misleading and aggressive commercial practices are capable of distorting con-
sumer’s economic behaviour, thereby causing or being likely to cause them to take a transactional decision that 
they would not have taken otherwise. Commission, Guidance on the interpretation and application of Directive 
2005/29/EC (n 142), para 2.4. 
145 Keirsbilck (n 28). 
146 Commission, ‘Guidance on the interpretation and application of Directive 2005/29/EC’ (n 142), para 4.1.1.5; 
Keirsbilck (n 28). 
147 Keirsbilck (n 28); Commission, ‘Guidance on the interpretation and application of Directive 2005/29/EC’ (n 
142), para 4.1.1.6. 
148 ECGTD proposal, 3; Keirsbilck (n 28). 
149 Keirsbilck (n 28). 
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as the CRD150 continue to apply, ensuring a high level of consumer protection across all sectors 

by complementing sector and product-specific Union legislation as a ‘safety net’, prevailing in 

case of conflict.151 

Although the CJEU has not yet explicitly ruled on greenwashing, its case law has established 

an important legal foundation for assessing misleading environmental claims. According to the 

Court, the decisive factor is the overall impression created by a commercial practice for the 

average consumer. Under Art. 6(1) UCPD, ‘a commercial practice shall [even] be regarded as 

misleading if it [not only] contains false information (…) or in a way, including overall presen-

tation, deceives or is likely to deceive the average consumer, even if the information is factually 

correct’. This is reflected in the Bundesverband der Verbraucherzentralen und Ver-

braucherverbände – Verbraucherzentrale – Bundesverband e.V. v Teekanne GmbH & Co. 

KG152 case, and the Dyson Ltd, Dyson BV v BSH Home Appliances Nc153 judgment on energy 

labelling. 

In the Teekanne judgment, the CJEU ‘for the first time recognised (…) that correct and com-

plete information (…) may constitute misleading advertising.’154 The case concerned a fruit tea 

marketed as ‘raspberry and vanilla adventure’,155 whose packaging entailed descriptions such 

as ‘fruit tea with natural flavourings’ and ‘only natural ingredients’.156 In fact, the tea did not 

‘contain any vanilla or raspberry constituents or flavourings.’ Although the list of ingredients 

on the packaging accurately stated that the tea contained ‘natural flavourings with a taste of 

vanilla (…) and raspberry’,157 in accordance with Art. 3(1)(2) Directive 2000/13158.159 The 

question referred to the Court, therefore, concerned whether ‘the labelling of a foodstuff (…) 

give the consumer the impression, by means of appearance, description or pictorial presentation 

of a particular ingredient, that that ingredient is present, even though it is not in fact present and 

 
150 Council Directive (EU) 2011/83 of the European Parliament and of the Council of 25 October 2011 on con-
sumer rights amending Council Directive 93/13/EEC and Directive 1999/44/EC of the European Parliament and 
of the Council and repealing Council Directive 85/577/EEC and Directive 97/7/EC of the European Parliament 
and of the Council [2011] OJ L 304/64. 
151 ECGTD, recital 39. 
152 Case C-195/14 Bundesverband der Verbraucherzentralen und Verbraucherverbände – Verbraucherzentrale – 

Bundesverband e.V. v Teekanne GmbH & Co. KG [2015] ECL 361. 
153 Case C-632/16 Dyson Ltd, Dyson BV v BSH Home Appliances Nc [2018] ECL 599. 
154 Gert Straetmans, ‘Misleading practices, the consumer information model and consumer protection’ (2016) 5 
EuCML 199, 208; Teekanne (n 152) para 40. 
155 Teekanne (n 152) para 14. 
156 Teekanne (n 152) para 15. 
157 Teekanne (n 152) para 16. 
158 Council Directive (EC) 2000/13 of the European Parliament and of the Council of 20 March 2000 on the ap-
proximation of the laws of the Member States relating to the labelling, presentation and advertising of foodstuffs 
[2000] OJ L 109/29. 
159 Teekanne (n 152) para 28. 



 18 

this is apparent solely from the list of ingredients’.160 The court held that, although the list of 

ingredients was ‘correct and complete’,161 it ‘may in some situations not be capable of correct-

ing sufficiently the consumer’s erroneous or misleading impression’162 on the basis of other 

‘informational elements.’163 Therefore, the overall presentation of the product’s packaging must 

be assessed from the perspective of the ‘average consumer who is reasonably well informed, 

and reasonably observant and circumspect’ in order to determine whether consumers may be 

misled as to the presence of raspberry and vanilla.164 This judgment illustrates the growing 

awareness of the limitations of the European information model. The CJEU appears increas-

ingly willing to reduce the burden placed on consumers to interpret and process complex prod-

uct information when making purchasing decisions. Yet, the burden of proof remains with the 

end consumer regarding the misleading nature of a commercial practice due to an overload of 

information that is correct, plain and comprehensive.165 This case law has influenced the inter-

pretation of the application of the UCPD.166 More recently, the European legislator has also 

acknowledged the difficulties consumers face in dealing with information overload when mak-

ing green purchasing decisions, as reflected in recent legislative developments (see chapter 

4.3.). 

The Dyson judgment similarly concerned misleading overall impressions, involving the energy 

labelling of vacuum cleaners. Dyson challenged the use of additional energy labels by BSH 

alongside the official EU energy label for vacuum cleaners. This included ‘a green label stating 

“Energy A”, an orange label stating “AAAA Best rated: A in all classes” and a black label with 

the image of a carpet stating “class A performance”’.167 These supplementary labels ‘with other 

symbols (…) [communicated] the same information’168 for marketing practices and were not 

required under the (prior) EU Ecolabel Regulation read in conjunction with the UCPD.169 The 

court held that the display of different labels and symbols in addition to and in a different place 

than the EU energy label170 ‘could give the impression that they convey different information 

 
160 Straetmans (n 154) 208; Teekanne (n 152) para 26. 
161 Teekanne (n 152) para 28. 
162 Teekanne (n 152) para 40. 
163 Straetmans (n 154) 209. 
164 Teekanne (n 152) para 42; Straetmans (n 154) 208. 
165 Straetmans (n 154) 209. 
166 See Straetmans (n 154) 209. 
167 Dyson (n 153) para 49. 
168 Dyson (n 153) paras 34, 56, 26. 
169 Dyson (n 153) para 23. 
170 Dyson (n 153) para 50; Christof Koolen ‘Vacuum Cleaner Energy Labels and Misleading Commercial Prac-
tices: EU Consumers Left in Dust? A case annotation of C-632/16 Dyson Ltd v BSH Home Appliances NV’ 
(2019) 2 EuCML, 82, 84. 
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each time’.171 Such practices risk that an average end-user is likely to be misled regarding the 

product’s energy use.172  

The CJEU’s reasoning provides first guidance for the assessment of sustainability claims, in-

cluding terms such as ‘environmentally friendly’ and ‘green’. 

4.2. European Green Deal 

From the consumer perspective, environmental advertising currently entails a sense of overload 

caused by the immense volume of available information (‘information overload’), combined 

with deficiencies in quality and decision-making relevance. In response, the European Com-

mission has addressed these concerns through a new consumer agenda173 under the European 

Green Deal.174 

The Green Deal aims to tackle environmental-related and climate challenges and to transform 

the EU into a fair and sustainable society with a resource-efficient and competitive economy. 

It seeks to reduce environment-related risks and impacts to safeguard citizens’ health and well-

being. The EU thereby tries to tackle climate change as a global challenge and to lead interna-

tional climate action across national borders.175 Rather than prioritising market efficiency and 

free competition alone, the Green Deal frames sustainability as a politically defined public 

good‚ and seeks to promote ‘democratic economic planning coordinated by public authorities,’ 

even though private actors remain the ‘primary enforcers’ of these objectives.176 The EU agenda 

designated ‘decarbonisation policies [as] a powerful driver of growth’,177 rebranding sustaina-

bility from a public good into a source of competitive advantage, emphasising the EU’s position 

vis-à-vis China and the United States.178 

The Green Deal therefore forms a core element of the Commission’s strategy for implementing 

the United Nation’s 2030 Agenda and Sustainable Development Goals,179 as well as the prior-

ities outlined in President von der Leyen’s political guidelines 2019-2024180.181 

 
171 Dyson (n 153) para 57. 
172 Dyson (n 153) para 58. 
173 Commission, ‘New Consumer Agenda: Strengthening Consumer Resilience for Sustainable Recovery’ (Com-
munication) COM (2020) 696 final. 
174 Jung and Dowse ‘Umweltwerbung in der EU – Quo Vadis?’ (n 21). 
175 Commission ‘The European Green Deal’ (n 9) 2. 
176 Ouyang (n 6) 306. 
177 Commission, ‘A Competitiveness Compass for the EU’ (Communication) COM (2025) 30 final, 9; Ouyang 
(n 6) 306. 
178 Ouyang (n 6) 306. See also Thomas Jaeger, ‘Greenfraudphobia’ (2023) 2 EStAL 119, 120. 
179 UNGA, ‘Transforming our world: the 2030 Agenda for Sustainable Development’ (25 September 2015) UN 
Doc A/Res/70/1. 
180 Ursula von der Leyen, ‘A Union that Strives for More: My Agenda for Europe – Political Guidelines for the 
Next European Commission 2019–2024’ (European Commission 2019). 
181 Commission ‘The European Green Deal’ (n 9) 2. 
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However, the political emphasis has recently shifted. 

Von der Leyen’s new political guidelines 2024-2029 (‘Clean Industrial Deal’)182 no longer in-

clude the European Green Deal as the prior ‘number one’ initiative but instead ‘a new plan for 

Europe’s sustainable prosperity and competitiveness’ as the first priority.183 The focus now lies 

particularly on the energy-intensive sector and clean technologies, combining decarbonisation 

with strengthening the value chain.184 Critics argue that this deregulatory agenda favours pre-

dominantly short-term industry interests over broader societal and economic benefits and con-

tradicts the International Court of Justice’s advisory opinion185, affirming that a state’s climate 

obligations are binding, enforceable and substantive, and not merely aspirational. A lack of 

funding for environmental action undermines prior European green developments, fuelling po-

larisation and the race with the US and China.186 It should be noted that von der Leyen’s intro-

duced deregulation agenda was strongly influenced by corporate lobbying, creating ‘unprece-

dented opportunities’ for business lobby groups to shape forthcoming EU legislation and to 

undermine environmental and social protection standards within existing EU laws187 (see chap-

ter 6.3.4.). The political landscape has changed, as the 2024 EU elections resulted in an alter-

native right-wing majority in the European Parliament. A diverse coalition of far-right political 

actors, corporate lobbyists, and the centre-right EPP - von der Leyen’s own political family - 

has been targeting the green agenda. In response, President von der Leyen introduced the relo-

cation of certain green funds, among other measures. This ‘demonisation’ of climate policies 

has led to more uncertainty.188 Instruments such as the ECGTD, for instance, rely on further 

clarification and requirements by future Union legal acts,189 the adoption of which has now 

 
182 Ursula von der Leyen, ‘Europe’s Choice: Political Guidelines for the Next European Commission 2024–
2029’ (European Commission 2024). 
183 Members’ Research Service, ‘The Policy Priorities of the von der Leyen II Commission: State of Play ahead 
of the 2025 State of the Union Address’ (Think Tank European Parliament, 4 September 2025) 
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ahead-of-the-2025-state-of-the-union-address> accessed 11 May 2026; see Ouyang (n 6) 300. 
184 European Commission, ‘A Clean Industrial Deal for Competitiveness and Decarbonisation in the EU’ (Press 
Release, 26 February 2025) <https://ec.europa.eu/commission/presscorner/detail/en/ip_25_550> accessed 11 
May 2026. 
185 International Court of Justice, ‘Obligations of States in Respect of Climate Change’ (Advisory Opinion) 2025 
<https://icj-web.leman.un-icc.cloud/sites/default/files/case-related/187/187-20250723-adv-01-00-en.pdf> ac-
cessed 11 May 2026. 
186 European Environmental Bureau, ‘“State of delusion”: von der Leyen trades EU’s Green Deal legacy for de-
regulation’ (Press Release, 10 September 2025) <https://eeb.org/en/state-of-delusion-von-der-leyen-trades-eus-
green-deal-legacy-for-deregulation/> accessed 11 May 2026. 
187 Corporate Europe Observatory, ‘Deregulation Watch: Exposing new developments in the deregulation 
agenda’ (17 December 2025) <https://corporateeurope.org/en/deregulation-watch> accessed 11 May 2026. 
188 Karl Mathiesen, ‘Ursula von der Leyen amputates the Green Deal to save its life’ Politico (Brussels, 25 June 
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2026. 
189 See ECGTD, recital 13. 



 21 

become uncertain190. In addition, the core objective of the Green Deal was recently reduced 

from achieving net-zero greenhouse gas emissions by 2050 to achieving a 90% emissions re-

duction with the possibility of 5% due to international carbon credits.191 This illustrates the 

shifting balance between the EU’s environmental ambition and strengthening the EU’s com-

petitiveness, overall changing the EU’s political focus and agenda. 

4.3. Current and proposed EU Directives and EU Regulations combating Greenwashing 

4.3.1. Green Claims Directive Proposal 

The Green Claims Directive was proposed as lex specialis to the ECGTD and to the Unfair 

Commercial Practices Directive. It primarily aims to strengthen environmental protection while 

also ‘[protecting] consumers and companies from greenwashing’ by enabling them to make 

informed purchasing decisions through credibility and verifiability of environmental claims. In 

doing so, it seeks to facilitate legal certainty and a ‘level playing field on the internal market’.192 

Although closely connected to consumer protection, the proposed Directive remains separate 

from consumer law and is largely a part of unfair competition law193. 

4.3.1.1. Political framework 

The proposal is currently facing significant uncertainty. In June 2025, the European Commis-

sion announced the withdrawal of the draft legislation, although the proposal had already 

reached the final stage of trilogue negotiations between EU Member States and EU Parliament, 

followed by the opposition of the Italian government and the EPP.194 Only two weeks later, the 

Commission largely reversed its announcement, describing the initiative as merely ‘paused’. 

Whether the GCD will ultimately be adopted therefore remains unclear.195 Concerns centred on 

 
190 See Corporate Europe Observatory (n 187). 
191 Fabiola De Simone, ‘Last chance to shore up EU’s 2040 climate target’ Carbon Market Watch (Brussels, 20 
November 2025) <https://carbonmarketwatch.org/2025/11/20/last-chance-to-shore-up-eus-2040-climate-target/> 
accessed 11 May 2026. 
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(2025) 17-18 GRUR 1348, 1349. 
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also Jay Sattin, Jenny Kelehan and Jessica Buttanshaw, ‘Greenwashing: Update on the Green Claims Directive’ 
(Mason Hayes & Curran, 10 July 2025) <www.mhc.ie/latest/insights/greenwashing-update-on-the-green-claims-
directive> accessed 11 May 2026. See also Commission, ‘Commission Work Programme 2025: Moving forward 
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the allegedly ‘overly burdensome, complex and costly’ third-party verification requirements 

and the inclusion of micro-enterprises within the proposal’s scope.196 

The withdrawal announcement prompted strong criticism from liberal, green and socialist 

MEPs, who anticipate undermined institutional trust and a dangerous precedent for Green Deal 

legislation. Recent lobbying disclosures revealed that right-wing EPP and ECR MEPs had held 

meetings with industry associations on the Green Claims proposal, such as the European Brands 

Association and the European Association of Communication Agencies, which argued that the 

proposal would impose excessive administrative and financial burdens and contradicts the EU’s 

competitiveness agenda. The Commission discussed the Directive with companies and lobby 

groups as well, including Apple and L’Oréal. Industry groups, such as the automotive lobby 

group, welcomed the potential collapse of the proposal.197  

Potential regulatory gaps in green legislation must be evaluated. However, the current political 

uncertainty limits the ability to fully assess the legal liability for engaging in greenwashing. 

This further increases legal uncertainty for stakeholders and market players. 

4.3.1.2. Scope 

The Directive is intended to apply to voluntary ‘explicit environmental claims made by traders 

about products or traders in business-to-consumer commercial practices’, Art. 1(1) GCD pro-

posal. A ‘trader’ encompasses the same concept as Art. 2(b) UCPD under Art. 2(2) GCD. 

Art. 1(2) GCD proposal lists several exceptions. For instance, the Directive would not apply 

where ‘environmental labelling schemes or (…) explicit environmental claims [are] regulated’ 

inter alia by ‘future Union rules’ (Art. 1(2)(p) GCD proposal), including the ESPR (see chapter 

4.3.3.). In such cases, the provisions ‘applied to the explicit environmental claims in question 

[are applied] instead of the rules set out in the’ GCD proposal.198 

4.3.1.2.1. Voluntary explicit environmental claims 

As most companies voluntarily engage in sustainability reporting to gain social legitimacy and 

to improve stakeholder relations199 (see chapter 2.3.), the GCD proposal rightly addresses ‘vol-

untary explicit environmental claims’. This is defined in Art. 2(2) GCD proposal as an environ-

mental claim – a statement that a product or business has no or even positive impact on the 

 
196 Sattin, Kelehan and Buttanshaw (n 195); Kahmann and others (n 195). 
197 Corporate Europe Observatory (n 187). 
198 GCD proposal, recital 13; Leonie Evans, ‘Die Green Claims Directive – Der zukünftige Rechtsrahmen für die 
Werbung mit Umweltaussagen’ (2024) 3 Zeitschrift für das gesamte Lebensmittelrecht 343, 346. 
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environment, or is less harmful to the environment compared to other suppliers, Art. 2(o) UCPD 

(see chapter 4.3.2.2.1.) – ‘that is in textual form or contained in an environmental label’. The 

requirement of ‘textual form’ most likely refers to ‘any written statement’, although further 

clarification in the final Directive would enhance legal certainty200.  

As the terminology of ‘explicit environmental claims’ suggests, the scope shall encompass 

claims with verifiable and concrete content. In contrast, ‘generic environmental claims’ under 

Art. 2(p) UCPD, as amended by the ECGTD201 (see chapter 4.3.2.2.2.), would include terms 

such as ‘green’, ‘eco-friendly’, or ‘nature’s friend’.202 

Because the proposal is limited to ‘voluntary’ claims, a company’s practice only falls within its 

scope where they choose to make environmental claims. This is intended to counter concerns 

of overregulation but in practice is unlikely to do so, as environmental claims have become 

essential for competitiveness (see chapter 2.2.). Voluntary statements are therefore not only 

permitted but encouraged under the GCD proposal, provided that its requirements are met, 

thereby incentivising sustainable business practices.203  

Introducing legislation on voluntary disclosure and unregulated CSR is generally to be wel-

comed as it combats a large part of greenwashing practices.204 

4.3.1.2.2. B2C commercial practices 

The GCD proposal is confined to statements directed to consumers, that is, to B2C commercial 

practices, and does not extend to communications in the B2B context, Art. 1(1) GCD proposal. 

This restriction may appear surprising, given that the EU legislator has expressly acknowledged 

that greenwashing practices may also have adverse effects on other market participants, not 

only on consumers.205 However, traders are generally considered to be better equipped, due to 

their professional experience and expertise, to assess the credibility of environmental claims 

and therefore considered less in need of protection. Extending the scope to B2B relations would 

likely exceed the proposed Directive’s regulatory objective and would impose additional, 

 
200 Ruttloff and others ‘Green Claims Directive – What’s New?’ (n 13) 1348. 
201 Andreas Meisterernst and Olaf Sosnitza, ‘Der Richtlinienentwurf zu Green Claims (GCD) - Ein neues Re-
gime für umweltbezogene Werbeaussagen’ (2023) 7 WRP 771, para 20. 
202 GCD proposal, recital 14; Meisterernst and Sosnitza (n 201) para 19. 
203 Ruttloff and others ‘Green Claims Directive – What’s New?’ (n 13) 1348. 
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disproportionate burdens on businesses. Moreover, certain misleading practices in B2B rela-

tions are already addressed by the existing UCPD.206 

4.3.1.2.3. Micro-enterprises and SMEs 

The scope entails further limitations for micro-enterprises and SMEs in order to mitigate a po-

tential chilling effect on the promotion of sustainable production standards (see chapter 3.1.).207 

Micro-enterprises208 are not entirely exempt but are excluded from the most important and de-

manding material requirements209.210 They are only subject to the requirements set out in Art. 

5(4), (5) and Art. 6 GCD proposal.211 Their inclusion in the proposal’s scope has been a central 

political concern due to the anticipated ‘disproportionate administrative burden’, especially 

considering that micro-enterprises account for approximately 98% of all companies in the EU. 

The Directive’s adoption may ultimately depend on whether micro-enterprises are excluded 

from its scope. 212 

Recital 54 recognises that SMEs213 should gain advantages on the market for sustainable pro-

duction, while they ‘face proportionately higher costs and difficulties with some of the require-

ments on substantiation and verification of explicit environmental claims.’ Art. 12 GCD pro-

posal sets out obligatory measures that Member States have to implement to help SMEs to 

comply with the Directive’s requirements, such as (a) financial support, (c) specialised man-

agement and staff training, and (d) organisational and technical assistance. The effectiveness of 

these safeguards will depend on how they are implemented in practice. While the European 

Parliament’s draft has strengthened and supplemented certain mechanisms214, the overall 

framework remains relatively indeterminate and vague. As a result, SMEs largely depend on 
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the goodwill of the Member States and are afforded little concrete protection under the GCD 

proposal, as Art. 12 addresses the SMEs’ position in a limited manner, shifting the responsibil-

ity to the Member States.215 

4.3.1.3. Material requirements for green claims 

Art. 3 and 4 GCD proposal would impose a strict and detailed regime governing the substanti-

ation of green claims, while Art. 5 and 6 GCD proposal would introduce stringent requirements 

regarding their communication.216 In addition, under Art. 10 and 11 GCD proposal, claims must 

be verified and certified by a third-party verifier prior to publication.217 

4.3.1.3.1. Substantiation of explicit environmental claims, Art. 3 

Under Art. 3(1) GCD proposal, traders must ‘carry out an assessment to substantiate explicit 

environmental claims’, which shall (a) be specific, (d) comprehensive, and (b) based on ‘widely 

recognised scientific evidence’. The claimed environmental benefits must be (c) significant and 

(e) not merely reflect legal minimum standards.218 The underlying data under (i) and (j) must 

be reviewed at least every five years pursuant to Art. 9 GCD proposal.219 

This framework establishes a broad set of requirements, yet the terminology remains relatively 

vague.220 Where significant divergences in the national transposition and application of the re-

quirements on substantiation affect the internal market, Art. 3(4) GCD proposal empowers the 

European Commission to adopt delegated acts to further specify these requirements.221 

4.3.1.3.2. Substantiation of comparative explicit environmental claims, Art. 4 

Comparative environmental claims are statements or implications that ‘a product or trader has 

less environmental impacts or better environmental performance than other products or traders’ 

under Art. 4(1) GCD proposal and are a subcategory of ‘explicit environmental claims’222. They 
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must comply with the specific substantiation requirements of Art. 4(1) GCD proposal and the 

general substantiation requirements of Art. 3 GCD proposal.223  

Art. 4(1) GCD proposal requires that the data and information used for comparison be equiva-

lent in content and generated in a comparable manner,224 thereby ensuring appropriate compa-

rability for consumers.225 In practice, this might prove to be challenging, as relevant compara-

tive data is often collected in-house and not publicly available,226 particularly primary data re-

quired under Art. 3(1)(i) GCD proposal. Consequently, substantiating comparative environ-

mental claims is likely to become significantly more burdensome for traders.227 

4.3.1.3.3. Communication of explicit environmental claims, Art. 5 

Art. 5(1) GCD proposal requires a trader to communicate explicit environmental claims in ac-

cordance with the subsequent provisions of Art. 5(2) to (8) GCD proposal. 

Under Art. 5(2) GCD proposal, two cumulative requirements apply. Explicit environmental 

claims must be properly substantiated, which essentially reiterates Art. 3 and 4 GCD proposal, 

and they must be ‘significant’ within the meaning of Art. 3(1)(c) and (d) GCD proposal.228 

Consequently, insignificant environmental aspects may no longer be communicated, even if 

accurate and (scientifically) verifiable.229 However, the Directive’s wording does not provide 

explicit guidance for the interpretation of the term ‘significant’ and for distinguishing between 

significant and insignificant aspects, which may create difficulties in application. Further clar-

ification by the EU legislator would therefore enhance legal certainty.230 The provision will in 

any case lead to decreased communicated environmental claims.231 

Additional obligations depend on the type of claim. Where claims relate to product use, traders 

must inform consumers how to achieve the advertised environmental performance, Art. 5(3) 

GCD proposal232. Future environmental performance claims must include clear timelines and 

binding commitments, supported by implementation and monitoring plans with intermediate 

targets, Art. 5(4) GCD proposal, to prevent claims being made without any factual basis233. Art. 
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5(5) GCD proposal addresses ‘cumulative environmental impacts (…) based on an aggregate 

indicator’ (i.e., overall ratings234, which attempt to simplify the environmental impact of a prod-

uct using a ‘score’). Such claims are considered particularly ‘prone to misleading for consum-

ers’235 and are therefore only permitted if based on labels complying with Art. 7 GCD proposal 

and if the underlying methodology is transparent. Crucially, Art. 5(6) GCD proposal requires 

that substantiation of any environmental claim be made easily accessible236 at the point of com-

munication, either physically or via tools such as QR codes or web links. Traders thus fulfil 

their obligations only where the information is not merely generated but also made accessible 

to consumers.237 

4.3.1.3.4. Communication of comparative environmental claims, Art. 6 

Art. 6 GCD proposal would introduce an additional requirement for the communication of com-

parative environmental claims. Under this provision, traders may only advertise improvements 

if they can be demonstrated in comparison with products of other traders currently active in the 

B2C market. Accordingly, comparisons limited to a trader’s own previous products or to prod-

ucts of market participants no longer active would generally not be permitted. This aims to 

ensure comparable benchmarks.238 

4.3.1.3.5. Prior verification and certification of environmental claims and labels, Art. 10, 11  

The main contention point of the draft’s ex-ante approach concerns the requirement for prior 

verification of environmental statements by an independent body.239 

Art. 10(4), 11 GCD proposal permit ‘market access’ of labels and explicit environmental claims 

only if they comply with comprehensive requirements on substantiation, consumer communi-

cation and ex-ante verification as well as certification by an independent third-party ‘veri-

fier’.240 While this regime entails additional administrative burdens and compliance costs for 

traders,241 a ‘certificate of conformity’ would offer an EU-wide effect242. In line with the 
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principle of proportionality, Art. 10(3) GCD proposal exempts SMEs from the substantiation 

and communication requirements,243 which apply to them only ‘if they so request’244. 

These verification provisions are particularly subject to criticism245 (see chapter 4.3.1.5.). 

4.3.1.3.6. Environmental labels, Art. 7 and 8 

The increasing quantity of firms’ voluntarily disclosed information, in particular certification 

schemes relied upon by consumers,246 largely inherits risks of greenwashing (see chapter 2.2.). 

In the Union market alone, ‘more than 200 environmental labels are used’247, many of which 

lack sufficient transparency, credibility, or both248. Given that labels serve as indicators to guide 

consumers’ purchasing decisions and to assess a product’s environmental performance249 (see 

chapter 2.4.1.), the proposed introduction of uniform standards for environmental labels aims 

to enhance credibility in order to regain green consumer trust250. 

According to Art. 7(1) GCD proposal, ‘environmental labels’ must ‘fulfil the requirements set 

out in Articles 3 to 6 and are subject to verification in accordance with Article 10’. An ‘envi-

ronmental label’ is defined in Art. 2(8) GCD proposal as ‘a sustainability label covering only 

or predominately environmental aspects of a product, a process, or a trader’, for instance, the 

‘EU energy label’ for electronic products, such as the energy label of vacuum cleaners in the 

Dyson case251, and the ‘organic label’ for food252. The GCD proposal aims to improve the qual-

ity of ecolabelling schemes by supplying additional safeguards253, with particular scrutiny di-

rected at ‘self-certified’ environmental labels as they are often considered less reliable due to 

insufficient verification procedures.254  

Art. 7 and 8 GCD regulate ‘self-certified’ labels based on certification schemes.255 It should be 

noted that ‘self-certified’ labels that are ‘not based on a certification scheme’ are already 
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prohibited under point 2(a) Annex I UCPD (see chapter 4.3.2.4.1.),256 and would fall outside 

the GCD’s proposed scope.257 However, such labels often constitute ‘explicit environmental 

claims’, and would therefore still be subject to the proposed general rules (Art. 3 to 6, 10) of 

the GCD and be held permissible.258 As these requirements are intended to be complementary 

to the ones set out in the ECGTD,259 potential overlaps and tension between the two regimes 

require clarification.260  

Art. 7(2) and 8 GCD proposal further set out stricter requirements for ‘special labels’. These 

‘environmental labels awarded under environmental labelling schemes established under Union 

law may present a rating or score of a product or trader based on aggregated’ environmental 

scores, Art. 7(2) GCD proposal. The issuance within a certified labelling scheme must meet 

transparency, governance and procedural requirements under Art. 8 GCD, including stake-

holder involvement and complaint mechanisms.261 

4.3.1.4. Enforcement and remedies 

Art. 13 to 17 GCD proposal establish an ex-post enforcement framework aligned with already 

established unfair competition law mechanisms.262 Member States must designate competent 

authorities, Art. 13(1) GCD proposal, and equip them with adequate investigative and enforce-

ment powers, including access to information, corrective measures and sanctions, Art. 14 GCD 

proposal. Compliance is to be monitored regularly. Where infringements are identified, traders 

must first be invited to take corrective action within 30 days. Failing this, the use of the claim 

may be prohibited, Art. 15 GCD proposal. In addition, Art. 16 GCD proposal requires the es-

tablishment of complaint mechanisms, particularly for consumer and environmental organisa-

tions, including access to judicial remedies. Furthermore, Art. 17 GCD proposal obliges Mem-

ber States to provide for effective, proportionate and dissuasive sanctions.263 Art. 17(3) GCD 

proposal offers extended remedies and enforcement measures in case of infringement aside 

from the ones previously established under the UCPD264. Authorities could impose fines under 

(a) that effectively deprive the economic benefits gained from the misleading claim, which is 

limited to a maximum amount of 4% of the annual turnover under Art. 17(3) GCD proposal. 
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Additionally, revenues obtained through the infringing advertising practice may be confiscated 

under (b), and lastly, under (c), a ‘temporary exclusion for a maximum period of 12 months 

from public procurement processes and from access to public funding, including tendering pro-

cedures, grants and concessions’ is possible. Recital 64 suggests that authorities could even 

temporarily prohibit companies from placing offending products on the market265. Finally, the 

expansion of collective redress mechanisms increases litigation risks for companies, particu-

larly in light of the reputational impact of more visible and publicly reported proceedings.266 

4.3.1.5. Evaluation of the GCD proposal 

At its core, the GCD proposal rightly acknowledges that traditional instruments of unfair com-

petition law alone cannot effectively tackle greenwashing.267 

If adopted, the GCD would provide detailed and stringent rules on substantiation and commu-

nication of green claims, thereby potentially increasing legal certainty for companies. The cur-

rent proposal appears to aim at full harmonisation regarding the Member States’ substantive 

law on the admissibility of green claims,268 in order to avoid ‘market fragmentation due to di-

verging national approaches.’269  

However, the proposed provisions would impose significant financial and technical burdens on 

traders operating in the internal market.270 This should be critically assessed in light of the prin-

ciple of proportionality.271 In particular, the ex-ante approach is ‘a surprising paradigm shift 

compared to previous competition law approaches’272, which has provoked both criticism and 

astonishment.273 Ex-ante obligations and verifications are mostly reviewed as foreign to na-

tional competition law.274 Art. 10(1) GCD proposal, requiring ‘verifying the substantiation and 

communication of [any] explicit environmental claims against the requirements set out in Art. 

3 to 7’ is highly problematic. This raises the broader question whether existing ex-post enforce-

ment for environmental claims has indeed been insufficient to combat greenwashing.275 No 
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transparent explanatory memorandum for preferring the ex-ante approach over the conventional 

ex-post review is provided for. It may be argued that misleading environmental claims may 

have irreversible effects once disseminated and can only be prevented through prior scrutiny. 

Furthermore, the EU legislator aims to ensure legal certainty and a level-playing field on the 

internal market276, and reducing overall costs and enforcement burdens for authorities277.278  

However, this ex-ante approach evidently poses a risk of creating an inefficient, highly bureau-

cratic system that imposes significant compliance burdens on businesses while offering only 

limited effective instruments to combat greenwashing.279 The absence of a comprehensive im-

pact assessment by the Commission is striking in this regard.280 Environmental matters are 

highly diverse and subject to dynamically evolving scientific and technological change, raising 

the question of how ‘third-party conformity assessment bodies’ (Art. 11(1) GCD proposal) can 

realistically remain aligned with current knowledge and best practices. In addition, the model 

may give rise to a principal-agent problem as the financial burden of verification and certifica-

tion is shifted onto the companies rather than carried by the legislator, resulting in insufficient 

institutional incentives to ensure that the regulatory requirements are designed in a proportion-

ate and cost-efficient manner.281 Third-party verification has also been particularly criticised 

due to social auditing failures to facilitate responsible corporate conduct and its structural bias 

towards industry interests.282 The ex-ante assessment of environmental claims, often based on 

methodologies prone to errors, may itself become a source of legal disputes.283 

Proportionality concerns regarding the anticipated costs for businesses are reinforced by Art. 

10(8) GCD proposal, according to which an acquired ‘certificate of conformity shall not [even] 

prejudge the assessment of the environmental claim by national authorities or courts in accord-

ance with’ the UCPD. Traders, therefore, would not obtain full legal certainty as to the permis-

sibility of their green claims,284 despite the significant compliance costs in order to fulfil the 

detailed requirements set out in the GCD proposal. From a compliance perspective, companies 

must consider all stages of the regime (substantiation, Art. 3 and 4, communication, Art. 5, and 
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verification, Art. 10 and 11) when making environmental claims285. This raises the overall con-

cern that businesses may respond defensively by engaging in ‘greenhushing’ in order to avoid 

the severe financial and administrative burden of the certification286.  

Against this background, it may be preferable for the European legislator to reassess the pro-

posed verification framework ‘and refrain from enacting it’ in the current status. A stronger 

focus on effective ex-post enforcement could constitute a less intrusive and more proportionate 

alternative. Adequately resourced public authorities and qualified organisations should be ena-

bled to pursue misleading environmental claims, including through fines. At the same time, 

procedural and substantive barriers in law should be lowered to facilitate access to justice for 

private individuals. Such a system could generate a significant deterrent effect against green-

washing over time while avoiding excessive compliance costs.287 

4.3.2. Empowering Consumers for the Green Transition Directive 

The ECGTD is one of the first legislative measures adopted within the policy package of the 

European Green Deal.288 The Member States were required to transpose the Directive by 27th 

of March 2026, with provisions to be applied from the 27th of September 2026 under Art. 4(1) 

ECGTD. As a pure amendment to the UCPD, the ECGTD also aims for full harmonisation of 

Member States’ rules.289 To date, nine Member States have published national transposition 

measures.290 

Its declared aim is to achieve a sustainable circular economy291,292  by empowering consumers 

for the green transition through amending the UCPD and the CRD to promote ‘consumer pro-

tection and environmental protection, and to make progress in the green transition’, recital 1. 

The Directive seeks to protect consumers against misleading environmental claims and 
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‘premature obsolescence’ practices by adding twelve new bans to the blacklist of the Annex I 

UCPD293 and by introducing information requirements on the reparability and durability of 

products at the time of purchase.294 This legislation shall in particular restrict generic, unsub-

stantiated or plainly false environmental claims by ex-post prohibitions of misleading practices 

under unfair competition law.295 It aims to create a level playing field for traders to foster sus-

tainable consumption patterns296 as consumers will be able ‘to choose products that are genu-

inely better for the environment than competing products. This will encourage competition 

leading to more environmentally sustainable products, thereby reducing the negative impact on 

the environment.’297  

Arguably, the ECGTD reflects the EU legislator’s view of environmental protection being ‘an-

cillary’ to, or being a ‘by-product’ of, consumer protection.298 ‘Consumer and environmental 

law developed separate rationales and have followed their own path dependency until today.’299 

4.3.2.1. Scope 

The ECGTD’ scope corresponds with the scope of the UCPD, set out in Art. 3(1) UCPD, refer-

ring to B2C as ‘unfair business-to-consumers commercial practices, as laid down in Article 5, 

before, during and after a commercial transaction in relation to a product’.300 The amended 

UCPD is intended to apply as lex generalis to the GCD proposal301, offering ex-post protection 

in case of misleading practices.302 

The request by businesses for an extended sales period after the 27th of September 2026 for pre-

produced goods or products already on the market was not taken into account. Industry stake-

holders warn that questionable product and packaging destruction is to be expected, contradict-

ing the intended promotion of sustainability efforts.303 

4.3.2.2. Conceptual clarifications 

The amendment to the UCPD introduces conceptual clarifications. 
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4.3.2.2.1. Definition of ‘environmental claim’ 

Art. 2(o) UCPD is amended to now include a legal definition of ‘environmental claim’: 

‘Any message or representation, which is not mandatory under Union law or na-

tional law, in any form, including text, pictorial, graphic or symbolic representation, 

such as labels, brand names, company names or product names, in the context of a 

commercial communication, and which states or implies that a product, product 

category, brand or trader has a positive or zero impact on the environment or is less 

damaging to the environment than other products, product categories, brands or 

traders, or has improved its impact over time.’ 

This very broad definition304 thus encompasses any voluntary information provided by traders 

(Art. 2(b) UCPD) that is directly linked to the marketing, sale, or supply of products to con-

sumers and that conveys, either explicitly or implicitly, that a product or trader has a neutral, 

positive, or reduced effect on the environment or performs better environmentally compared to 

other traders or products.305 The GCD is intended to establish ‘additional requirements’ for 

explicit environmental claims,306 including comparative claims and eco-labels, as lex specialis 

to the UCPD307. Consequently, the ECGTD’s broad definition of environmental claims leaves 

substantial vagueness, which may reduce the buyers’ enablement to make advanced sustainable 

decisions and may not sufficiently limit the risk of greenwashing308 compared to a complemen-

tary legislation of the UCPD and GCD. 

4.3.2.2.2. Generic environmental claim 

Art. 2(p) UCPD defines a ‘generic environmental claim’ as ‘any environmental claim made in 

written or oral form, (…) that is not included on a sustainability label and where the specifica-

tion of the claim is not provided in clear and prominent terms on the same medium’, such as 

within the same advertisement, on product packaging, or on an online sales interface. Examples 

‘include “environmentally friendly”, “eco-friendly”, “green”, (…) “energy efficient”, “biode-

gradable” (…) or similar statements that suggest or create the impression of excellent environ-

mental performance.’309 These statements are characterised by their lack of any verifiability.310 
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4.3.2.2.3. Recognised excellent environmental performance 

By contrast, Art. 2(s) UCPD defines ‘recognised excellent environmental performance’ as ‘per-

formance compliant with EU Ecolabel Regulation311 (…) or with (…) EN ISO 14024 type I 

ecolabelling schemes (…), or top environmental performance in accordance with other appli-

cable Union law’. This concept, therefore, requires that recognised certification procedures 

within the meaning of European, national or regional environmental labels are met.312 

4.3.2.3. Amendments to Art. 6 and 7 UCPD 

The ECGTD amends Art. 6 and 7 UCPD ‘with regard to commercial practices that are consid-

ered to be misleading, and therefore prohibited, on the basis of a case-by-case assessment.’313 

4.3.2.3.1. Product characteristics 

The non-exhaustive list of main product characteristics in Art. 6(1)(b) UCPD now explicitly 

refers to ‘environmental or social characteristics’ and ‘circularity aspects, such as durability, 

reparability and recyclability’ in relation to which consumers should not be misled. This inclu-

sion confirms product sustainability as a competition parameter. However, this amendment 

does not represent a major departure from the guidance already provided on misleading envi-

ronmental claims under Art. 6 UCPD. Furthermore, recital 3 states that ‘environmental and 

social characteristics of a product can be understood in a broad sense, encompassing the envi-

ronmental and social aspects, impact and performance of a product’. Yet, these concepts are 

not further defined in the UCPD. Cross-referencing definitions to other EU legislation could 

have improved legal clarity and coherence. Similarly, the specified ‘circularity aspects’ con-

cerning reparability, recyclability and durability are not further defined, and the selection ap-

pears limited and somewhat arbitrary.314 

The concept of ‘social characteristics of a product throughout its value chain’315 is equally 

broad. Recital 3 suggests that it may cover a wide range of issues, including working conditions, 

‘such as adequate wages, social protection, the safety of the work environment and social dia-

logue’, as well as considerations relating to ‘human rights, (…) equal treatment and opportuni-

ties for all, (…) contributions to social initiatives or to ethical commitments, such as animal 
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welfare.’ These references to social sustainability remain ill-defined and vague and will require 

updated UCPD Guidance to clarify these concepts in line with relevant legal provisions.316 

4.3.2.3.2. Future environmental performance claims 

‘Environmental claim[s] [relating] to future environmental performance’ are added to Art. 

6(2)(d) UCPD. This expands the temporal and thematic scope of Art. 6(2) UCPD to increase 

the specificity of sustainability-related claims. Previously, only environmental statements con-

cerning current sustainability efforts were covered.317  

‘Future environmental claims’ may involve claims of products, a product category, a trader or 

a brand being ‘carbon-neutral by 2040’ or ‘climate-neutral by 2030’.318 These claims create the 

impression that the purchase contributes to a low-carbon economy.319 They often appear in 

combination with ‘generic claims’, introduced under point 4(a) Annex I UCPD, where ‘the 

trader is not able to demonstrate recognised excellent environmental performance’320 (see chap-

ter 4.3.2.4.2.). 

The permission of future environmental performance claims only applies if four cumulative 

conditions are met in a case-by-case assessment. (1) The claim must be supported by ‘clear, 

objective, publicly available and verifiable commitments’, and (2) the commitments must be 

‘set out in a detailed and realistic implementation plan that includes measurable and time-bound 

targets’,321 showing ‘how those commitments and targets will be achieved’. Moreover, (3) the 

implementation plan needs to be ‘regularly verified by a third party expert (…) independent 

from the trader and free from any conflicts of interest, with experience and competence in en-

vironmental issues.’ Lastly, (4) the trader must ‘ensure that the regular findings of the third-

party expert are made available to consumers.’322 The four broadly formulated cumulative con-

ditions will require clarification through revised UCPD Guidance. 

This new provision is a positive development insofar as it expressly confirms that future envi-

ronmental performance claims may be misleading, consistent with existing UCPD Guidance.323 

At the same time, the preventive framework may contribute to a chilling effect.324 Companies 

may deliberately refrain from communicating ‘future environmental performance claims’ to 
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avoid stakeholders’ criticism who could consider the company’s sustainability commitments 

and targets insufficient,325 thereby encouraging ‘greenhushing’326 (see chapter 3.1.). While this 

would not involve explicit misrepresentation, the discouragement of disclosing environmental 

engagement under Art. 6(2)(d) UCPD may overall reduce the quality and quantity of public 

information, resulting in a lack of transparency in order to assess firms’ corporate climate ob-

jectives.327 This would impede the provision’s objective to contribute to an increase of reliable 

and comprehensive information on future environmental performance claims. It should be 

noted, however, that largely reducing or refraining from future sustainability targets would be 

financially detrimental for companies, and certain mandatory CSR disclosure obligations re-

main in most jurisdictions328. 

If companies seek to improve their environmental performance, they may lack the resources to 

develop comprehensive implementation strategies as required under Art. 6(2)(d) UCPD. The 

practical effects of these new requirements relating to compliance costs and greenhushing re-

mains to be seen and will need to be assessed. 

Beyond the UCPD, the Council intends to further strengthen the regulation of future environ-

mental claims under the proposed GCD. General requirements would be applicable to all ex-

plicit environmental claims regarding communication, substantiation and verification (Art. 3 to 

11 GCD proposal, see chapter 4.3.1.3.), including time-limited commitments covering im-

provements within a trader’s own operations and across its value chain (Art. 5(4) GCD pro-

posal).329 Given the legislative uncertainty surrounding the GCD330, the anticipated clarification 

and reinforcement of Art. 6(2)(d) UCPD is no longer assured. As a result, the UCPD now pro-

vides a general high-level prohibition framework without technical standards. This raises ques-

tions as to Art. (6)(d) UCPD’s practical effectiveness governing future environmental perfor-

mance claims. 

4.3.2.3.3. Misleading Benefit Claims 

Art. 6(2)(e) UCPD introduces a prohibition on ‘advertising benefits to consumers that are irrel-

evant and do not result from any feature of the product or business.’ Recital 5 clarifies that these 

claims ‘could mislead consumers into believing that [a product or business is] more beneficial 

to consumers, the environment or society than other products or traders’ businesses of the same 
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type, for example, [advertising] a particular brand of bottled water [as] gluten-free’ or paper 

sheets as plastic-free.  

The irrelevance of the benefit lies in the lacking direct relation between the product’s or trader’s 

characteristic and the advertised benefit. Compliance assessments and enforcement will there-

fore continue to focus on whether the relevant benefit claim is likely to deceive the average 

consumer and materially influence their decision-making.331  

This provision has been criticised due to its limited precision. For instance, it remains unclear 

whether this provision intends to provide greater protection than the existing ban on advertising 

stating the obvious332 under Art. 6(1) UCPD. This provision already implies that advertising 

that emphasises self-evident facts despite the factual correctness of the information may be 

misleading if it leads the target audience to assume that the product offers an advantage over 

products of the same type and products of competitors. This is particularly the case where the 

audience is unaware that the emphasised characteristic is required by law or inherent in the 

product’s nature.333  

4.3.2.3.4. Product Sustainability Comparison Tools 

Art. 7(1), (2) and (4) UCPD on misleading omissions have not been amended by the ECGTD. 

No further clarification has been provided on the concept of ‘material information’ under Art. 

7(1) UCPD regarding what an omission subject - assessed under the general transactional deci-

sion test - encompasses, including social, environmental and circularity aspects, despite the 

specific reference to such aspects in Art. 6(1)(b) UCPD. Nonetheless, Art. 7(7) UCPD was 

added, establishing specific requirements for product sustainability comparison tools.334 Where 

a ‘trader provides a service which compares products’ relating to environmental, social, or cir-

cularity aspects, the following information qualifies as material information: ‘the method of 

comparison’, the products compared, the suppliers concerned, and the measures taken ‘to keep 

that information up to date’. Traders shall empower consumers to ‘assess the reliability of the 

information’ and to ‘make better-informed transactional decisions when relying on such com-

parisons.’ Comparisons must cover products serving ‘the same function, using a common 

method and common assumptions, and comparing material and verifiable features’335.  

 
331 Keirsbilck (n 28) 208. 
332 Jung and Dowse, ‘Umweltwerbung in der EU – Quo Vadis? (n 21) 511. 
333 OLG Oldenburg GRUR-RR 2011, 190, 191. 
334 Keirsbilck (n 28) 208. 
335 ECGTD, recital 6. 



 39 

The objective is to enable consumers to assess the reliability of such comparisons and to make 

better-informed decisions. Nonetheless, it remains unclear what level of transparency and meth-

odology stringency is to be required and whether the ex-post controls will be sufficient to elim-

inate unreliable comparison tools from the market. Under the GCD proposal, comparative en-

vironmental claims would be subject to more detailed rules on substantiation and verification, 

ensuring the objectivity of such comparisons.336 It remains uncertain whether additional sub-

stantiation of the already extensive required information will genuinely contribute to better-

informed purchasing decisions or instead lead to confusion due to information overload and 

reduced transparency, particularly given that such decisions are typically made in a time-effi-

cient manner. 

4.3.2.4. Amendments to Annex I UCPD, five ‘greenwashing’ bans 

In contrast to the aforementioned amendments regarding misleading commercial practices, the 

addition of specific misleading practices to Annex I UCPD renders such practices unfair ‘in all 

circumstances and therefore prohibited’.337 

4.3.2.4.1. Sustainability labels, point 2(a) 

Environmental labels can qualify as (explicit) environmental claims,338 and are widely used by 

traders, which may cause significant consumer confusion.339 Thus, point 2(a) Annex I UCPD 

now prohibits the display of a ‘sustainability label that is not based on a certification scheme or 

not established by public authorities’, with sustainability labels clearly defined in Art. 2(q) 

UCPD as ‘any voluntary trust mark, quality mark or equivalent, either public or private, that 

aims to set apart and promote a product, a process or a business by reference to its environmen-

tal or social characteristics, or both, and excludes any mandatory label required under Union or 

national law’. 

Art. 2(r) UCPD sets out the compliance criteria for a certification scheme under which the use 

of a sustainability label shall be allowed. Under (i), a certification scheme must be ‘open under 

transparent, fair and non-discriminatory terms to all traders willing and able to comply with the 

scheme’s requirements’. This wording may be regarded as ambiguous, as it could refer to a 

preliminary assessment of the trader’s willingness and ability to meet the scheme’s 
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requirements, even though it is the certification process itself that objectively assesses whether 

those requirements are met. This may give rise to difficulties in interpretation.340 Furthermore, 

under (ii), ‘the scheme’s requirements [must be] developed by the scheme owner in consultation 

with relevant experts and stakeholders’, promoting increased objective traceability341. In case 

of non-compliance with the scheme’s requirements, the scheme must provide ‘for the with-

drawal and suspension of the use of the sustainability label by the trader’ and for ‘procedures 

for dealing with non-compliance’, (iii). Lastly, under (iv), the compliance shall be monitored 

objectively through a third party which is competent and independent from the trader and 

scheme owner ‘based on international, Union or national standards and procedures.’  

These constitute minimum conditions that will need to be further specified in the UCPD Guid-

ance.342 An alternative approach for using a sustainability label is the permission by a public 

authority. Examples mentioned in recital 7 include logos in compliance with the EMAS Regu-

lation343, concerning the Eco-Management and Audit Scheme for assessing the environmental 

performance of organisations, as well as the EU Ecolabel Regulation, providing for a voluntary 

scheme of excellence-based ecolabels across various product categories. This regulatory option 

provides straightforward and clear guidance.344 

The required third-party verification is intended to contain the excessive use of private sustain-

ability labels345 as industry self-certification, introducing a stricter approach compared to the 

existing UCPD Guidance to promote more transparency and credibility. Yet, this prohibition, 

like the existing framework, primarily relies on ex-post measures through effective public and 

private enforcement mechanisms.346 An ex-ante approval of sustainability labels by an EU body 

was not adopted, as ‘the burden on traders was deemed to be disproportionate’.347 Nevertheless, 

the framing of the provision as a per se prohibition is to be welcomed, as it ensures immediate 

applicability without the need for a case-by-case assessment.348 The provision could overall 

constitute an effective instrument to combat greenwashing as it increases transparency of 
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sustainability labels and fosters consumer trust, promoting sustainable consumer purchasing 

choices. 

Complementary to the ECGTD, Art. 7 and 8 GCD proposal submit labels to further require-

ments on substantiation, verification, and communication if they qualify as ‘explicit environ-

mental claims’349, Art. 2(2) GCD proposal (see chapter 4.3.1.2.1.).350 Sustainability labels that 

do not contain an ‘explicit environmental claim’ remain regulated solely by the UCPD.351 These 

minimum standards overlap with the transparency and credibility requirements introduced by 

the ECGTD in its final form.352 However, the GCD draft exceeds the UCPD framework by 

banning labels and claims that present ratings or scores based on aggregated indicators of cu-

mulative environmental impacts,353 unless such schemes are established at EU level.354 

4.3.2.4.2. Generic environmental claims, point 4(a) 

Point 4(a) Annex I UCPD prohibits ‘making a generic environmental claim without recognised 

excellent environmental performance which is relevant to the claim.’ For instance, describing 

packaging as ‘climate-friendly’ constitutes a generic environmental claim, whereas stating that 

‘100% of the energy used in producing the packaging is derived from renewable sources’ is a 

specific claim and, therefore, does not fall under the prohibition of point 4(a) Annex I. Other 

relevant provisions of the UCPD would still apply. Hence, where a generic environmental claim 

is made, recognised excellent environmental performance, Art. 2(s) UCPD, must be demon-

strated.355 

This legally clear prohibition under point 4(a) Annex I, consistent with existing UCPD Guid-

ance (‘no data, no claim’), additionally has the benefit of not being dependent on the general 

transactional decision test, although the distinction between ‘generic’ and ‘specific’ green 

claims remains difficult in practice. Specific environmental claims may also qualify as ‘explicit 

environmental claims’ when made ‘in textual form or contained in an environmental label’ un-

der Art. 2(2) GCD proposal, whereas generic social claims (e.g., ‘fairly produced’) are neither 

covered by point 4(a) Annex I UCPD nor by the GCD proposal.356  
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Generic environmental claims are therefore permitted only where recognised excellent envi-

ronmental performance can be demonstrated and where it is ‘relevant to the entire claim’.357 

Such claims cannot be based solely on excellence in a single, unrelated aspect or used to support 

broad sustainability claims extending beyond environmental characteristics,358 such as ‘respon-

sible’ or ‘conscious’, as these generic claims additionally relate to social characteristics.359 

4.3.2.4.3. Over-generalised environmental claims, point 4(b) 

Point 4(b) of the UCPD blacklist prohibits two forms of misleading commercial practices. First, 

traders may not present an environmental benefit as applying to an entire product when it relates 

only to a specific component or feature, such as suggesting that a product is ‘made with recycled 

material’ when only its packaging is recycled. Second, traders may not imply that an environ-

mental benefit applies to their whole business if it concerns only a limited or unrepresentative 

activity, for example, claiming exclusive use of renewable energy while some facilities still rely 

on fossil fuels.360 

However, in order to avoid ‘greenhushing’, recital 11 clarifies that traders remain free to make 

environmental claims about their business as a whole, provided such claims are accurate, veri-

fiable, and do not exaggerate the environmental benefits. Although these bans reflect earlier 

guidance, their broad wording may raise new interpretative challenges.361 Additionally, behav-

ioural research suggests that this prohibition cannot entirely prevent the ‘halo effect’362. Con-

sumers may therefore be inclined to extend a positive impression created by a permissible pos-

itive claim under point 4(b) Annex I UCPD about a specific component of a product - such as 

the reusability of a particular component - to other parts of the product or even to the entire 

company.363 

4.3.2.4.4. Offsetting of greenhouse gas emission claims, point 4(c) 

Point 4(c) Annex I UCPD now prohibits ‘claiming, based on the offsetting of greenhouse gas 

emissions, that a product has a neutral, reduced or positive impact on the environment in terms 

of greenhouse gas emissions.’ ‘Carbon offsetting’ refers to ‘the purchase of carbon credits or 
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provision of financial support for environmental projects that aim to neutralise, reduce, com-

pensate or inset the purchaser’s own environmental impact, or that of their goods or services.’ 

While this definition was proposed by the European Parliament, it was ultimately not included 

in the final version of point 4(c),364 but could have provided useful interpretative guidance and 

contributed to greater legal certainty and clarity. 

If such claims qualify as ‘generic’, they are banned in principle by point 4(a).365 Otherwise, the 

ban applies where such claims rely on offsets generated outside the product’s value chain, as 

consumers often equate compensation with actual emission reductions relating to the product 

itself, the supply thereof, its production, or by falsely implying to consumers that the product’s 

consumption has no environmental impact.366 For instance, 33% of respondents of a survey on 

green marketing claims relating to food labelling (always or mostly) equate the claim ‘climate 

neutral’ with the total absence of greenhouse gas emissions. Only 8% are aware that this as-

sumption is generally incorrect.367 The prohibition therefore targets ‘climate washing’, involv-

ing claims such as ‘climate neutral’, ‘carbon positive’, or ‘climate net zero’, all of which risk 

misleading consumers into believing that the product itself causes few or no emissions.368  

Climate-related claims are therefore permitted only when they clearly disclose emissions and 

reductions achieved within the value chain,369 and reflect the product’s genuine lifecycle emis-

sions. The provision does not prohibit carbon offsetting as such, nor communications about 

investments in environmental or carbon-credit projects, provided they are not misleading and 

comply with EU law.370  

The GCD proposal introduces further requirements for offset-based claims, including separate 

disclosure, clarifying whether these offsets involve emission removals or reductions, and ascer-

taining that offsets are of high integrity and accurately accounted for to ensure transparency on 

the claimed climate impact.371 Both the Council and the European Parliament have indicated 

plans to regulate such claims even more stringently,372 although that has become more uncertain 

in light of the shifting of political priorities. The European legislator’s assessment of how the 

public perceives offsetting claims can be contested. Consumers may perceive offsetting 

measures as a means to achieve climate neutrality. Many are willing to pay for compensation 
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schemes, for instance, to ‘ease their guilty conscience when flying’, and may regard such con-

tributions as preferable to interaction, as they at least support climate protection. From this 

perspective, restricting companies from openly promoting offset-based climate claims could 

have unintended consequences. Companies might feel discouraged from communicating such 

measures and may ultimately reduce or abandon compensation payments entirely.373 This, in 

turn, could undermine compensation payments altogether, which eventually harms the environ-

ment and contributes to the climate crisis. 

It could therefore be argued that the ECGTD and the GCD proposal reflect an outdated concep-

tion of the consumer, portraying them as inattentive, driven by emotion, and intellectually in-

capable of properly understanding claims about a product’s environmental impact. Such an un-

derstanding no longer corresponds to the current normative model of the reasonably well-in-

formed, observant, and circumspect average consumer.374 The abovementioned survey on green 

marketing claims could also point in the opposite direction: 67% of the respondents did not 

equate the claim ‘climate neutral’ with the total absence of greenhouse gas emissions375. This 

suggests that the audience understands that multiple pathways exist to achieve climate neutral-

ity. Recipients are more likely to interpret the claim as referring simply to the intended outcome. 

Against this background, it is questionable whether such claims should automatically be re-

garded as ambiguous. Accordingly, consumer perception should remain the decisive bench-

mark for the legislator.376 

Yet, the prohibition of advertising offsetting payments as a means of achieving climate neutral-

ity under 4(c) Annex I UCPD may serve to curb a misleading sense of mutual benefit that 

ultimately comes at the environment’s expense. This is because it encourages both businesses 

and consumers to favour the comparatively convenient option of offsetting, rather than pursuing 

or demanding actual reduction of CO2 emissions related to production or services.377 

4.3.2.5. Presenting EU Product Requirements as distinctive, point 10(a) 

‘Presenting requirements imposed by law on all products with the relevant product category on 

the Union market as a distinctive feature of the trader’s offer’ is now prohibited under point 

10(a) Annex I UCPD. This includes, for instance, advertising the absence of a chemical sub-

stance where that substance is already banned across the relevant product category in the EU 
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or promoting the reparability of a washing machine as a special benefit despite such require-

ments already being imposed by EU ecodesign rules. This provision does not apply to products 

required to comply with Union standards, while competing products are not subject to the same 

legal requirements, for example, products with non-EU origin placed on the Union market. In 

such cases, sustainability characteristics may be promoted.378 

In substance, this prohibition closely corresponds with point 10 of the UCPD blacklist,379 which 

prohibits ‘presenting rights given to consumers in law as a distinctive feature of the trader’s 

offer.’ It therefore only marginally contributes to the consumer’s empowerment for better-in-

formed purchasing decisions. 

4.3.2.5.1. Practical impact of per se prohibitions 

Against the backdrop of available exemplary (German) enforcement data concerning the black-

list provisions of the UCPD, the practical impact of this UCPD reform, as well as its private 

enforceability, remains unclear.380 A 2022 report by the German Centre for Protection against 

Unfair Competition indicates that while a significant proportion of complaints and enquiries, 

around 60%, broadly related to issues of misleading practices, transparency, and information 

duties, only a very small portion of 0.2% concerned per se prohibited practices.381 The 2023 

annual report shows only a marginal increase, with blacklist-related commercial practices ac-

counting for roughly 1% of recorded cases.382  

Whether the introduction of new per se prohibitions, particularly in the context of sustainability 

advertising, will materially change consumer enforcement behaviour remains to be seen. There 

is, however, reason to anticipate that such prohibitions may continue to play a relatively limited 

role in practical enforcement,383 particularly through private litigation. Their capacity to create 

legal liability and financial consequences for traders engaging in greenwashing practices may 

therefore remain comparatively marginal. 
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4.3.2.5.2. Early Obsolescence Practices 

Seven prohibitions concerning early obsolescence practices were added as points 23(d) to 23(j) 

Annex I UCPD, modifying the CRD. These provisions do not directly aim to tackle greenwash-

ing practices, as they do not primarily concern misleading consumers regarding the environ-

mental benefits of a product or service.384 Instead, they address practices relating to product 

durability, including ‘deliberately planning or designing a product with a limited lifespan so 

that it prematurely becomes obsolete or non-functional.’385 While misleading information about 

a product’s or service’s durability may influence consumers seeking to make environmentally 

conscious purchasing decisions, which indirectly contributes to the broader enforcement frame-

work by expanding mandatory sustainability-related information obligations. The provisions 

are intended to promote sustainable consumption386 rather than to primarily standardise and 

regulate environmental claims as such, and therefore fall outside the core definition of green-

washing (see chapter 2.1.). 

4.3.2.6. Enforcement  

Under Art. 11 UCPD, the enforcement of rules combating unfair commercial practices, includ-

ing the infringement of the introduced prohibitions under the ECGTD, is carried out by the 

Member States. 

4.3.2.6.1. Fines under the UCPD 

Penalties for companies engaging in greenwashing practices are set out in Art. 13(3) UCPD, 

which provides for a ‘maximum amount of such fines of at least 4% of the trader’s annual 

turnover in the Member State or Member States concerned’387. This amount may be increased 

by Member States and may also be based on the worldwide turnover according to the UCPD 

Guidance.388 

Nevertheless, remedies under the UCPD remain limited to prohibitions and administrative 

fines, which may appear modest when measured against corporate revenues. It could therefore 

be argued that, under Art. 13(2)(a) UCPD, the evaluation of the infringement’s gravity should 
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take environmental protection concerns and the real impact of misleading greenwashing claims 

into account. This would particularly involve sectors whose commercial success relies on en-

vironmentally unsustainable business models, such as the fast-fashion industry.389  

Remedies for consumers include damages, price reduction and contract termination, established 

and determined by national law.390 

4.3.2.6.2. Injunctions 

Injunctions available under the national law of the Member States391 have proved to be a useful 

remedy for combating greenwashing practices and ‘make an important contribution to enforc-

ing substantive anti-greenwashing provisions.’ Nevertheless, considering the mere risk of an 

injunction, some traders may accept this risk and continue to engage in unlawful greenwashing 

practices.392 Therefore, injunctions only impact future advertising and have limited capacity to 

deter companies from making misleading environmental claims.393 By contrast, private dam-

ages claims, alongside the abovementioned fines imposed by public authorities, are more likely 

to impact corporate behaviour and create stronger incentives for the ex-ante prevention of mis-

leading environmental claims. In this regard, the Green Claims Directive proposal seeks to re-

inforce both public and private enforcement by introducing Art. 17 (see chapter 4.3.1.4.) and 

Art. 13(2), thereby also explicitly referring to the individual consumer right to compensation 

for damages under Art. 11a UCPD. Yet, the procedural burden (see chapter 3.2.) of showing 

that an actual financial loss occurred394 continues to significantly hinder private enforcement. 

4.3.2.6.3. Litigation risks for companies 

Particularly in the ESG context, recently introduced regulatory reliefs are strategically used to 

take collective legal action, thereby increasing litigation risks for companies. This development 

is partly driven by the growth of the so-called ‘litigation industry’.395 

Class action lawsuits often attract more public attention, raising the reputational risk for the 

companies concerned. Litigation in particular follows a ‘no risk but chance’ approach, where 
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the primary focus is not necessarily the substantive prospects of the claim but rather generating 

fees through legal expenses insurance schemes. To this end, litigation funders systematically 

aggregate claims that individual consumers would be unlikely to pursue on their own due to 

disproportionate cost risks.396 Claiming damages in cases involving infringements of the 

amended Art. 6 and 7 UCPD based on misleading green claims is, in most instances, highly 

unlikely. Most environmentally motivated purchasing decisions involve relatively limited fi-

nancial amounts, and consumers rarely become aware that greenwashing influenced their deci-

sion. As a result, the potential damages that could be claimed are generally small, which reduces 

the incentive for individual consumers to pursue private litigation. Exceptions may arise in sec-

tors involving higher-value purchases, such as the automotive sector, where misleading envi-

ronmental claims could have more significant financial implications. However, in most green-

washing cases, the limited amount of individual damages makes private enforcement unlikely 

and instead encourages class action lawsuits, the aggregation of claims, and the growth of the 

litigation industry. Even where a claim is ultimately dismissed, the financial and administrative 

burden of defending such proceedings can be substantial for the company concerned. For these 

reasons, potential triggers for such litigation should be addressed and avoided at an early 

stage397. 

At the same time, the opt-in mechanism for collective legal action remains a significant proce-

dural burden on consumers,398 as participation requires registration in a public claims register. 

In addition, consumer organisations authorised to bring such actions typically operate with lim-

ited financial resources. As financial damages are difficult to quantify or substantiate in green-

washing cases, these organisations are likely to pursue less demanding and low-risk injunctive 

relief.399 

4.3.2.7. Evaluation of the ECGTD 

Although strict national unfair competition standards are already applied to misleading green 

claims, the ECGTD will further specify and update these assessment standards. This develop-

ment is generally to be welcomed400 as the ECGTD already shows a tendency to make environ-

mental claims more reliable.401 It closes a wide range of consumer protection gaps, particularly 

with regard to future environmental performance claims, misleading benefit claims, generic 
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environmental claims, self-declared sustainability labels, carbon offsetting claims and ‘over-

generalised’ environmental claims, thereby targeting core greenwashing practices. 

Considering the previous lack of uniform case law in the EU and the resulting application dif-

ficulties, the codification of sustainability-specific terminology and provisions combating 

greenwashing practices promotes harmonisation of assessment standards across the internal 

market. However, the explicit determination of these aspects in the UCPD is largely of declar-

atory nature.402 Nonetheless, legal clarity and certainty for traders are promoted. 

In particular, reliable information on environmental claims is not clearly defined. For instance, 

it remains unclear under what conditions a product may be considered ‘climate neutral’, 

whether compensation measures are sufficient, and which standards should govern such com-

pensation. The European Commission intends to provide recommendations clarifying what pre-

cisely constitutes reliable information.403 

Remaining regulatory gaps, particularly concerning detailed claim verification, label certifica-

tion, requirements for offset-based claims, and the substantiation and verification of compara-

tive environmental claims, create considerable legal uncertainty. These issues will likely require 

further clarification through updated UCPD Guidelines and future CJEU case law. In this con-

text, the proposed Green Claims Directive is intended to address existing gaps in the verifiabil-

ity of information404. 

The ECGTD deliberately leaves several issues relating to ‘environmental claims’ to be ad-

dressed by the proposed Green Claims Directive as lex specialis, the legislative future of which 

remains uncertain. It should be noted that the ECGTD and the GCD were drafted with the aim 

‘[to tackle] a common set of problems by implementing different elements of the same (…) 

policy package405’. Their design therefore assumed that the GCD would provide additional de-

tailed rules on the substantiation, verification and communication of voluntary environmental 

claims. In the absence of such, significant regulatory gaps regarding the existing UCPD frame-

work remain. The drafting of the ECGTD reflects the assumption that the GCD would be 

adopted with complementary provisions. The European legislator did not intend to regulate 

greenwashing practices exhaustively through the ECGTD alone. 

As lex generalis406, the amended UCPD provisions remain applicable and significantly 

strengthen the reliability, comparability and verifiability of environmental claims, enabling 
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consumers to make better-informed purchasing decisions. As a result, the level of environmen-

tal protection and the green transition may be promoted. The effectiveness of the ECGTD and 

the changes introduced to the UCPD will ultimately depend on its timely transposition by the 

Member States and consistent enforcement by national authorities under Art. 4(2) ECGTD. 

While harmonised requirements such as uniform third-party verification and clear labelling may 

reduce deceptive marketing practices, differences in administrative capacity and market condi-

tions across Member States could lead to uneven application. Diverging national transposition 

resulting in different national legal standards could increase compliance burdens for traders 

operating across several EU markets, potentially resulting in cumulative compliance costs407 

and reduced legal certainty. Fragmented harmonisation must therefore be avoided to ensure 

transparency, effective enforcement and a level playing field within the internal market.  

This risk is largely mitigated by the ECGTD, which leaves almost no margin of discretion to 

the Member States408 and aims at full harmonisation409. Member States are therefore generally 

prohibited from adopting national rules that deviate from the Directive’s provisions. Whether a 

Union measure is intended to be exhaustive must ultimately be determined by interpretation.410 

In practice, this will most likely result in identical national provisions,411 ensuring legal predict-

ability for companies and facilitating enforcement within the internal market. These uniform 

standards may also reduce application burdens in cross-border trades, which previously resulted 

from different requirements in the Member States,412 thereby avoiding ‘market fragmentation 

due to diverging national approaches’.413 However, the illustrated regulatory weaknesses of the 

ECGTD will also be implemented into national legislation.414 In addition, full harmonisation 

creates a certain degree of structural rigidity, which ‘[carves] out the room for national initia-

tives’ and constrains potentially transformative initiatives at the national or municipal level, 

even though local actors are often better positioned to develop industry-sensitive and innovative 

solutions, addressing local issues. In the absence of flexible, multi-level governance, 
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sustainable consumption regulation under EU law risks becoming disconnected and centrally 

imposed, detached from everyday realities and priorities of local communities.415 

In practice, the accountability and financial consequences for engaging in greenwashing under 

the ECGTD may remain limited despite the Directive’s broad regulatory approach. Neverthe-

less, the ECGTD represents a comparatively advanced regulatory framework for combating and 

controlling greenwashing practices and may serve as a pioneering model for future regulatory 

developments in this field. A comprehensive assessment of remaining regulatory gaps will only 

be possible once the ECGTD has been fully implemented by all Member States and the legis-

lative future of the Green Claims Directive becomes clearer. In this context, the establishment 

of a combined institution at the EU level, comparable to the role played by ESMA in financial 

markets416, could be considered to facilitate common support supervisory mechanisms. 

This could address issues faced by companies, which are likely to encounter increasing diffi-

culties in navigating the increasingly complex regulatory landscape of the amended UCPD. Out 

of fear of sanctions, businesses might refrain from providing information on the environmental 

impacts of their products. ‘Greenhushing’ would ultimately be detrimental for consumers, for 

whom making an informed purchasing decision might become even more difficult,417 contrary 

to the ECGTD’s aim. Despite mostly comprehensible uniform standards, the Directive threatens 

to create a high degree of administrative competition. Companies will be subject to strict stand-

ards that even knowledgeable consumers may no longer understand due to an ‘information 

overload’. There is now a threat of re-regulation of the law.418 

The ECGTD relies on ‘empowering of consumers (…) through better information’. Most im-

portantly, it can be questioned whether this regulatory approach is capable of significantly 

changing consumption patterns, thereby producing financial, corporate and legal consequences 

for companies in the context of the green transition.  

Behavioural economics challenges the assumption of the fully rational consumer. Individuals 

are often shaped by cognitive biases, heuristics, and limited attention. Simply providing more 

information may therefore be ineffective or even counterproductive, as consumers often ignore 

complex disclosures and instead rely on rules of thumb. Beyond cognitive limits, consumer 

behaviour is deeply embedded in broader social norms and in cultural and market structures.419 
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Even environmentally conscious consumers may be ‘locked-in by circumstances’420, such as 

high costs or institutional limitations. For example, costly or unreliable public transport may 

impel consumers to resort to driving. The ‘attitude-behaviour gap’ (see chapter 2.4.1.) therefore 

reflects not merely individual inconsistency but structural constraints, including financial limi-

tations and the lack of time or of ethical alternatives.421 Another approach shifts the focus from 

‘individual failure’ to a ‘system failure’.422 From this perspective, unsustainable consumption 

patterns are not simply the result of personal preferences, but rather are produced and stabilised 

by legal frameworks, market incentives, technological infrastructures and corporate power. 

Against this background, relying solely on information-based consumer empowerment appears 

insufficient.423 Although consumers are the ‘most visible actors in unsustainable consumption’, 

their capacity remains limited. They are not suited to be primarily responsible for the green 

transition.424 The ECGTD’s approach might even be deliberately neglecting the structural ‘in-

justice of [capitalist] production and consumption processes’.425  

Instead of transferring the responsibility for environmentally sustainable consumption onto end 

consumers,426 law and policy making should address the structural conditions that shape market 

behaviour. This may entail embedding sustainability ex-ante through regulatory mechanisms 

such as ‘sustainability by design’ (see chapter 4.3.3.), rather than solely refining consumer in-

formation and correcting misconduct ex-post. Responsibility should be allocated according to 

the actor’s capacity to effect change, placing primary obligations on corporate actors rather than 

individual consumers.427 This would entail EU legislation on greenwashing focused on the ‘sys-

tem failure’.428 For this reason, it may be preferable to await the transposition of the ECGTD 

by all Member States to identify remaining regulatory gaps and implementation difficulties 

faced by the market participants before proceeding further with the Green Claims Directive. 
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4.3.3. Ecodesign for Sustainable Productions Regulation 

The ESPR entered into force in July 2024429 and replaces and expands the existing Ecodesign 

Directive.430 

The European legislator seeks to address the growing ‘throwaway culture’, partly driven by 

product obsolescence by design.431 While design law fosters ‘continuous product innovation’, 

it also perpetuates consumerism and thereby conflicts with efforts to combat the climate crisis, 

given the significant environmental impact associated with production, distribution, and dis-

posal of consumer goods. Against this background, the ESPR aims to promote the transition 

towards a circular economy and to ‘encourage sustainable product design’.432 

Art. 1(1) ESPR sets out the Regulation’s objective and subject matter. It establishes a binding 

legal framework, Art. 288(2) TFEU433, for ecodesign requirements that products must fulfil to 

be placed on the market or put into service. The aim is to improve the environmental sustaina-

bility of products throughout their life cycle, reduce their overall carbon and environmental 

footprint, and ultimately ‘to make sustainable products the norm’, while ‘ensuring the free 

movement of sustainable products within the internal market’. Rather than laying down detailed 

product-specific standards itself to achieve these efforts, the Regulation relies on delegated acts 

under Art. 8 ESPR to define ecodesign requirements for particular product categories.434 In this 

way, it complements the proposed GCD and the ECGTD by ‘setting minimum requirements to 

prevent that harmful products are placed on the EU market’.435  

A central measure is its focus on the life-cycle impact. Carbon and the overall environmental 

footprint considerations are to be assessed using the life-cycle assessment method referred to 

in Recommendation (EU) 2021/2279436 for quantifying environmental impacts. These metrics 

are to be included in the digital product passport, Art. 9 to 13 ESPR, which aims to promote 

consumer rights by providing comprehensive information on a product’s environmental 
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footprint. The use of analytical methods may also contribute to reducing the risk of greenwash-

ing accusations.437 

Unlike regulatory instruments specifically targeting greenwashing, such as the ECGTD and the 

GCD proposal, the ESPR does not primarily regulate corporate communication. Instead, it fos-

ters green consumerism by integrating ‘environmental sustainability considerations into the 

characteristics of a product and the process taking place throughout the product’s value chain’, 

understood as ‘ecodesign’, Art. 2(6) ESPR. For this reason, the ESPR will not be analysed as 

extensively as the GCD proposal and the ECGTD. Rather, its assessment serves to illustrate an 

alternative approach to addressing greenwashing through sustainable design. 

4.3.3.1. Scope 

Pursuant to Art. 1(2) ESPR, the Regulation applies to ‘any physical goods that are placed on 

the market or put into service, including components and intermediate products’ with very lim-

ited exceptions.438 In particular, ‘energy-related [products] [having] an impact on energy con-

sumption during use’, Art. 2(4) ESPR, fall within its scope. 

The ESPR formulates legally binding requirements which are to be specified through detailed 

harmonized standards developed by the European standardization organisations. Under Art. 34 

ESPR, compliance with these standards facilitates the manufacturers’ access to the internal 

market until proof of non-compliance with the binding requirements and standards is provided. 

It could be argued that such standards might alternatively have been integrated into the existing 

objective requirements for conformity set out in Art. 7 Directive (EU) 2019/771439.440 

4.3.3.2. Ecodesign requirements 

The ecodesign requirements, which under Art. 5(1) ESPR include (a) durability, (b) reliability, 

(c) reusability, (e) reparability, (h) and (i) energy and water use, and (m) recyclability, will be 

specified in detail by the adoption of delegated acts by the Commission, Art. 4(1) ESPR.441 As 

a result, numerous details regarding the technical design currently remain to be defined.442 
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The information requirements set out in Art. 4 ESPR shall be made available on the digital 

product passport, Art. 9-13 ESPR. This instrument is expected to largely contribute to ‘the tran-

sition to a circular economy by providing market participants [along the value chain] with dig-

itised information on almost any type of product, easily accessible443 by scanning a data carrier.’ 

In this way, the digital product passport represents the important interface between digitalisa-

tion and sustainability.444 In addition, the increased transparency on product information re-

duces information asymmetries (see chapter 2.3.).445 Nevertheless, effective environmental pro-

tection continues to depend on the market participants’ ability to comprehend the digitized in-

formation and act accordingly. The risk of an information overload may be mitigated as the 

digital product passport provides all relevant information in a single overview, reducing the 

need for stakeholders to consult and access extensive sustainability reports, instruction manuals, 

or individual marketing claims from manufacturers and retailers.446 

4.3.3.3. Evaluation of the ESPR 

The ESPR entails a novel approach by promoting ‘sustainable consumption by design’, rather 

than relying on (potentially ineffective) ‘individual ethical consumerism’ (see chapter 

4.3.2.7.).447  

It is estimated that up to 80% of a product’s environmental impact arises during the design and 

production stages. The ESPR therefore has the potential to fundamentally reshape market struc-

tures. By setting mandatory sustainability requirements, ‘cheap and unsustainable products will 

no longer be an option for consumers.’ Instead, they will not be faced with a choice between 

sustainable and unsustainable options, but rather between products that differ in their degree of 

sustainability.448 In this sense, the EU is not merely encouraging greener choices but actively 

constraining the consumer’s freedom to choose environmentally harmful ones.449  

The digital product passport is also particularly expected to have a significant impact on pro-

moting the transition to a circular economy450 and thus represents a key example of how digi-

talisation can promote sustainability objectives.451 Its effectiveness, however, will depend on 
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the specific design of the regulatory framework. One central challenge concerns the manage-

ment of the vast volume of data involved.452 Strict compliance monitoring with the ecodesign 

requirements under the ESPR in combination with the adoption of delegated acts with regard 

to product manufacturers and imports into the EU will be necessary.453 

 

5. Case law 

The following analysis of three EU cases highlights the practical application of provisions 

prohibiting greenwashing and, in particular, to assess which of the newly introduced EU pro-

visions would now apply. 

5.1. SHEIN 

SHEIN454 was fined one million euros by the Italian Competition Authority in July 2025455 and 

is widely considered a landmark EU case addressing greenwashing practices in the fast fashion 

sector.456 The decision targeted unfair commercial practices concerning ‘deceptive product la-

bels, manipulative design patterns and misleading sustainability claims’ relating to clothing 

products. In line with EU objectives, it aims to align national and EU approaches to ‘sustaina-

bility-related deception’457 and to sustainable development.458  

Only in May 2025, the European Commission had notified a coordinated investigation against 

SHEIN at the European level. The CPC Network of the European Commission, together with 

national consumer authorities, claimed an infringement of EU consumer law.459  

The decision aims to confront the ultra-fast fashion concept as a highly polluting branch. The 

enforcement action therefore attempts to foster sustainable production and consumption while 

strengthening consumer protection, especially for younger groups, who are considered 
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particularly sensitive consumers. The investigation focused on three categories of claims com-

munication through the Italian SHEIN website460 and was based on the Italian Consumer Code, 

as the relevant provisions of the ECGTD had not yet been transposed into national law.461 

5.1.1. First claim, #SHEINTHEKNOW 

First, the #SHEINTHEKNOW section of the website provided information about the com-

pany’s business model and highlighted ‘production circularity, product quality and responsible 

consumption, often framed in terms of reducing, reusing and recycling garments.’462  

The authority found the language to be overly vague, generic and at times exaggerated, lacking 

‘clear or verifiable information’.463 References to responsible and circular consumption were 

considered capable of conveying the impression of environmental commitment without provid-

ing a sufficient factual basis, thereby risking consumer deception. In particular, the claims failed 

to address the product life cycle, omitting concrete information on production, transport, distri-

bution and end-of-life disposal. Expressions such as ‘improving our processes to protect the 

world, everyone’s home’, which implied a positive environmental impact, were not linked to 

stages of the life cycle.464 These ambitious statements of intent were not supported by ‘easily 

accessible programmes, data, or explanatory information’, and therefore struck to be generic 

and vague. In this context, the disparity between the sustainability messaging and SHEIN’s 

underlying business model – particularly its production, marketing and distribution practices – 

was considered distorting for consumers’ purchasing decisions.465 Given that consumers often 

search for cues when reaching an online purchasing decision,466 SHEIN’s website’s interactiv-

ity increased the company’s legitimacy, trust and credibility.467 

The website’s claim that ‘products are produced in small quantities to limit waste from the very 

beginning’468 would now likely fall under point 4(a) Annex I UCPD, as it prohibits generic 

environmental claims that cannot be substantiated by recognised excellent environmental per-

formance. First, the statement constitutes a written generic environmental claim within the 

meaning of Art. 2(p) UCPD, including circularity aspects referred to in Art. 6(1)(b) UCPD. 
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Second, the ‘recognised excellent environmental performance’, as required under point 4(a) 

Annex I UCPD in conjunction with Art. 2(s) UCPD, Art. 6(3) EU Ecolabel Regulation, cannot 

be demonstrated in this case. In particular, the claim does not appear to be based ‘on a scientific 

basis considering the whole life cycle of products’, in particular considering ‘the impact on 

climate change’ and the ‘generation of waste’ under Art. 6(3)(a) EU Ecolabel Regulation. The 

website does not provide for any ‘specification of the claim […] in clear and prominent terms 

on the same medium’, as required by Art. 2(p) UCPD.  

Moreover, the statement that the company is ‘improving [its] processes to protect the world, 

everyone’s home’469 would likely fall within the prohibition of generic environmental claims 

point 4(a) Annex I UCPD, as the claim is not substantiated by concrete information regarding 

the relevant life-cycle stages of the products470. 

In addition, SHEIN claimed that it produces ‘100 to 200 pieces per item based on demand; less 

than 2% unsold inventory’, compared to ‘traditional retail’ practices characterised by ‘mass 

production; about 10% unsold inventory’.471 Art. 7(7) UCPD introduces specific transparency 

requirements for product sustainability comparison tools, including information on environ-

mental and circularity aspects. In this case, SHEIN did not provide the material information 

required to substantiate such a comparison, including ‘information about the method of com-

parison, the products which are the object of comparison and the suppliers of those products, 

as well as the measures to keep that information up to date’, Art 7(7) UCPD. The absence of 

this information would likely constitute a misleading omission under Art. 7(1) UCPD.  

Asserting production limitations of 100 to 200 pieces per item with ‘less than 2% unsold inven-

tory’, could additionally constitute a ‘voluntary explicit environmental claim’ within the mean-

ing of Art. 2(2) GCD proposal, as it implies a positive impact on the environment through re-

duced waste in textual form. This claim must entail verifiable and concrete content in compar-

ison to generic claims to fall within the GCD proposal’s scope. As the GCD proposal would 

apply as lex specialis, the example illustrates the remaining practical difficulties in distinguish-

ing between ‘generic’ and ‘specific’ green claims regulated under the UCPD and the proposed 

GCD. 
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5.1.2. Second claim, ‘evoluSHEIN’ 

Second, the ‘evoluSHEIN’ section promoted the company’s first clothing line as explicitly sus-

tainable, associating products with ‘eco-friendly’ materials and labels such as ‘rescued or re-

purposed fabrics’, ‘recycled materials’ and ‘forest-safe fibres’.472 The authority found that the 

sustainability labels that were attached to the garments were ‘partial and confusing’. The web-

site did not indicate the actual proportion of recycled and responsibly sourced materials used in 

each product. Nor did it provide information on the line’s broader environmental footprint, in-

cluding aspects such as recyclability, water pollution or CO2 emissions associated with produc-

tion, transport and disposal. The inconsistency between the environmental claims and the com-

pany’s own data further supported the finding of misleading communication. According to 

SHEIN’s 2023 sustainability report, only 2.2 % of the products met the claimed ‘evoluSHEIN’ 

standards.473  

The evoluSHEIN line, promoted using terms such as ‘rescued materials’, ‘recycled fibres’, and 

‘forest-safe fibres’474, could likewise fall within the per se prohibitions set out in points 4(a) 

and 4(b) Annex I UCPD. Point 4(b) Annex I UCPD prohibits ‘making an environmental claim 

about the entire product or the trader’s business when it concerns only a certain aspect of the 

product or a specific activity of the trader’s business’. In this case, the Italian authority noted 

that these claims ‘refer merely to projects and objectives under development, for which no clear 

and specific information is provided’475. Therefore, the actual proportion of the recycled or 

rescued materials was not specified. The environmental messaging referred only to limited or 

developing corporate initiatives, which could not legitimately be extended to the entire evo-

luSHEIN clothing line, thus constituting an ‘over-generalised environmental claim’. 

5.1.3. Third claim, Social Responsibility section  

Third, the website’s Social Responsibility section outlined SHEIN’s broader corporate respon-

sibility commitments, including its environmental strategy and specific targets relating to 

greenhouse gas reduction and long-term decarbonisation.476 The authority found these public 

commitments to be inconsistent with the company’s actual performance.477 Although the com-

pany announced ambitious, arguably unrealistic, decarbonisation targets, its greenhouse gas 
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475 ibid para 41. 
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emissions were factually increasing.478 Despite pledging reductions by 2030 and net-zero emis-

sions by 2050, SHEIN reported a significant increase in emissions in 2023. A key factor in 

assessing if those claims were misleading was the structure of the company’s supply chain. 

SHEIN outsourced most activities along its value chain to external suppliers, meaning that its 

own corporate operations account for less than 1% of total emissions. Nevertheless, the sustain-

ability claims suggested company-wide decarbonisation, even though the vast majority of its 

greenhouse emissions arose from supply-chain partners, transportation, product use and other 

sources beyond SHEIN’s direct operational control. The claim failed to clarify how the sustain-

ability targets applied across the value chain or what concrete measures would bind or influence 

upstream or downstream partners. As a result, consumers could reasonably understand the claim 

as referring to the company’s entire environmental footprint, while the scope and practical ef-

fect of the commitment remained ambiguous. The omission of this contextual information was 

therefore held as ‘confusing and potentially misleading’.479 

The website’s statement of ‘reaching net-zero emissions by no later than 2050’480 would likely 

qualify as an impermissible future environmental performance claim under Art. 6(2)(d) UCPD, 

as the four cumulative conditions required under Art. 6(2)(d) UCPD are not met, including a 

‘detailed and realistic implementation plan that includes measurable and time-bound targets’ 

on how to reach the net-zero target, and ‘that is regularly verified by an independent third party 

expert’. It could also qualify as a generic environmental claim under point 4(a) Annex I UCPD, 

as no excellent environmental performance can be demonstrated. Art. 5(4) GCD proposal would 

also likely apply, preventing such claims that are made without any factual basis481. 

5.1.4. Implications of the decision 

SHEIN’s use of vague, generic and insufficiently substantiated environmental claims may have 

induced consumers to purchase products that they might otherwise not have bought under the 

transactional decision test.482  

In its case-by-case assessment of whether the conduct was capable of distorting ‘the economic 

behaviour of the average consumer’, the AGCM also took the intense pollution caused by fast-

fashion and SHEIN’s means of operation into account. On this basis, the authority applied a 
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‘heightened duty of due diligence’.483 Accordingly, SHEIN bears the professional’s burden of 

‘making all relevant information available for the purpose of enabling the consumer to make an 

informed choice, regardless of both the actual knowledge of the individuals who came into 

contact with the professional and of any concrete distortion in their behaviour’.484  

This obligation must particularly apply to misleading environmental claims in the ultra-fast 

fashion sector, where traders promoting garments as ‘sustainable’ simultaneously encourage 

‘impulsive and frequent purchases of low-cost products, which are rapidly discarded and re-

placed, (…) [thereby] amplifying the environmental footprint of production, distribution and 

disposal’. The case illustrates how misleading environmental practices not only compromise 

consumer autonomy but also contribute directly to environmental harm, highlighting the com-

plementarity between environmental protection and consumer law. At the same time, this case 

also demonstrates the inherent limitations of ex-post remedies, as they largely fail to address 

the ‘attitude-behaviour gap’ and monetary fines often remain symbolic when compared to cor-

porate revenues.485 The one million euro fine remains marginal with SHEIN’s reported annual 

revenue target of 58.5 billion US dollars in 2025.486  

The decision does not fundamentally reform the underlying business model of the ultra-fast 

fashion sector but merely prohibits misleading communication. Sustainability in production and 

consumption must be fostered, e.g., by the introduced structural measures of the ECGTD and 

the GCD proposal. This will partly offer an ex-ante approach to foster certified and substanti-

ated environmental claims,487 such as stricter (prior) third-party verification for environmental 

claims and labels.488 The legal assessment also highlights that more detailed definitions and 

provisions provided for by the UCPD and the GCD proposal may facilitate uniform assessment 

standards for public authorities and market participants, ensuring more transparency and cred-

ibility for online purchases. SHEIN and other retailers will be subject to stricter legal standards 

and liability, thereby limiting the possible extent of capitalisation of the consumer’s sustaina-

bility concerns. 
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5.2. Airlines’ CO2 emission claims 

5.2.1. Commitments by twenty-one airlines 

Following coordinated action by the CPC and the European Commission, twenty-one airlines 

such as Air France, Austrian Airlines, Lufthansa, Vueling, Ryanair and Wizz Air agreed to 

change environmental marketing practices that had been deemed misleading. The airlines com-

mitted to discontinuing claims suggesting that flight emissions could be ‘neutralised, offset, or 

directly reduced by consumer financial contributions to climate projects or for the use of alter-

native aviation fuels.’ In particular, these commitments included references to ‘sustainable avi-

ation fuels’ only where such claims are supported by adequate clarification for substantiation 

and to avoid vague or implied green communication or any implicit language. Furthermore, 

future environmental performance claims, such as ‘reaching net-zero emissions’, must be ac-

companied by transparent timelines, achievable implementation steps, and clarification of the 

emissions covered by the target.489  

This enforcement initiative illustrates the growing regulatory scrutiny of environmental claims 

in the aviation sector and reflects an increasing emphasis on consumer transparency. 

5.2.2. ‘CO2 neutral traveling – Together, we make flying more sustainable’, judgment of the 

Higher Regional Court of Cologne 

The Higher Regional Court of Cologne likewise addressed misleading environmental advertis-

ing in the aviation sector. The court held that an airline’s online environmental advertising, 

stating ‘CO2 neutral traveling – Together, we make flying more sustainable: offset CO2 emis-

sions and take off’, constituted a misleading practice under § 5(1) UWG,490 which corresponds 

to Art. 6(1) UCPD. Even when applying strict requirements for accuracy and clarity, the court 

acknowledged that the average consumer is unlikely to assume that flights can be operated 

without emissions (‘CO2 neutral’). Consumers are generally aware that aircraft are typically 

powered by fossil fuels.491 Nevertheless, the wording ‘offset CO2 emissions and take off’ was 

considered unclear, as advertising with ‘offsetting emissions’ is as ambiguous as the concept of 

compensation through supporting climate projects. Particularly, it remains unclear when and 

how the promised offsetting would occur and what kind of combined measures would 
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compensate the emissions completely.492 Customers who are promised that they can ‘offset’ 

their flight emissions will expect that their additional payment compensates for an equivalent 

amount of emissions generated by their flight. The wording ‘offset and take off’ further suggests 

compensation before the flight and before the customer ‘takes off’. A significant proportion of 

consumers may therefore assume that immediate compensation is triggered by their financial 

compensation. Thus, the airline should have disclosed that the compensation may only materi-

alise in the future and depends on projected estimates.493 The court further emphasised that 

detailed information about the means of compensation for offsetting emissions was missing. It 

is insufficient for consumers to obtain such via a reference chain on the website. Instead, the 

information must be provided directly in connection with the environmental claim itself in order 

to ensure complete and correct advertisement.494 

This practice would now also fall under the per se prohibition of point 4(c) Annex I UCPD495, 

which yet has to be transposed into the German UWG. The airline would need provide for 

detailed information regarding the means of compensation for offsetting emissions provided 

directly in connection with the claim itself.496 In particular, the customer must receive precise 

and immediate clarification on how the typical amount of individual emissions is offset by the 

funded project.497 This claim would also qualify as a generic environmental claim within the 

meaning of Art. 2(p) UCPD, as it does not provide sufficient specification ‘in clear and promi-

nent terms on the same medium’, here on the airline’s online sales interface. The wording ‘CO2 

neutral traveling’ lacks verifiability498.499 Therefore, advertising with ‘CO2 neutral traveling’ 

would now be prohibited as a generic environmental claim of under point 4(a) Annex I UCPD 

as the airline was ‘not able to demonstrate recognised excellent environmental performance’ 

according to Art. 2(s) UCPD500. The expanded scope of the prohibition of generic environmen-

tal claims would therefore facilitate the plaintiff’s evidentiary burden in similar cases, demon-

strating the harmonised regulatory approach introduced by the ECGTD. 
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In addition, Art. 3 GCD proposal would require further substantiation of the climate-neutrality 

claim. Where such transparency requirements are met, the green claim would be considered 

permissible.501 

The case demonstrates the increasingly strict legal scrutiny applied to climate-related advertis-

ing claims involving offsetting mechanisms in the aviation sector. 

5.3. Katjes’ ‘climate-neutral’ fruit gum advertising 

The strict standards applied in recent case law when assessing misleading environmental claims 

must be further reviewed, especially as German jurisprudence concerning the model of the av-

erage consumer may have evolved from viewing consumers as volatile towards recognising a 

‘reasonably well-informed, situationally attentive, and critical average consumer,’ capable of 

assessing environmental advertising with the necessary degree of rationality.502  

5.3.1. Judgment by the Higher Regional Court of Düsseldorf 

This approach appeared to be confirmed by a judgment of the Higher Regional Court of Düs-

seldorf concerning the German fruit gum manufacturer Katje. The company advertised that 

‘since 2021, Katjes has been producing all products in a climate-neutral manner’, accompanied 

by a climate-neutral logo. The court held that this was not misleading under § 5 (1) UWG.503 

The average recipient of the advertisement would understand the term ‘climate-neutral’ as re-

ferring to balanced CO2 emissions, which may also be achieved through compensation 

measures.504 The court further reasoned that consumers are aware that goods and services can-

not be provided entirely without emissions. Climate neutrality is therefore only possible through 

compensation payments.505 This aligns with the reasoning in the earlier airline decision, which 

relied on the same model of the average consumer.506 

5.3.2. Judgment by the German Federal Court of Justice 

This judgment was set aside by the German Federal Court of Justice,507 which held that Katjes’ 

advertisement was capable of misleading consumers.508 The court emphasised the heightened 

need for clarification in environmental advertising. Where ambiguous environmental terms are 
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used, the strict requirements for avoiding misleading consumers are only satisfied if the mean-

ing of the claim is explained in a ‘clear and unambiguous’ manner within the advertising it-

self.509 Although the court recognised that ‘climate-neutral’ may refer both to CO2 reduction 

and to CO2 compensation,510 it stressed that these measures are not equivalent to achieving 

climate neutrality and referred to ‘a principle of prioritising reduction over offsetting.’511 The 

court further reasoned that Katjes’ claim of ‘producing all products climate neutral’ alludes to 

direct CO2 emissions reduction, particularly because the wording refers to the production itself 

(‘producing'), and to ‘all’ products. In the absence of clarification, the advertisement was there-

fore considered ambiguous.512  

However, advertising typically relies on concise and short messaging. Requiring advertisers to 

eliminate every potential ambiguity in environmental claims may prove to be difficult in prac-

tice513 and may lead to overly strict requirements in less clear cases.514 Given the inherent im-

precision of language, the judgment should be seen in the context of the specific ambiguous 

wording used in the advertisement, which could have been clarified through clearer wording. 

The court’s reasoning should therefore not be extended to cases in which ambiguous terms 

cannot easily be resolved ‘by a concise explanation.’515  

The court’s underlying assumption regarding the model of the informed consumer with a poor 

level of knowledge516 has been criticised as outdated, not reflecting the reality of a responsible 

and informed consumer.517 In practice, many consumers may be willing to accept moderate 

environmental improvements, such as CO2 compensation, and do not necessarily feel misled 

merely because a solution is neither perfect nor immediately effective. By contrast, the court’s 

reliance on the ‘principle of prioritising reduction over offsetting’518 suggests that consumers 

only expect clear, complete and accurate climate-related wording. Such strict standards risk 

diverging from the way consumers actually perceive and evaluate environmental messaging.519 

Whether this approach ultimately promotes transparent climate advertising or instead 
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encourages an ‘information overload’ and ‘greenhushing’, where sustainability claims that can-

not be fully substantiated or expressed without ambiguity are avoided, remains controversial.520 

5.3.3. In light of the EU regulatory agenda 

Despite these doctrinal criticisms,521 the Federal Court of Justice argued in anticipation and in 

line with the current EU agenda and the European Green Deal,522 which seek to restrict generic 

environmental claims unless sufficiently substantiated.523  

The ECGTD introduces even stricter requirements than those applied by the Federal Court of 

Justice by prohibiting generic environmental claims in the absence of a demonstration of ‘ex-

cellent environmental performance’ (point 4(a) Annex I UCPD). Under this provision, the ge-

neric term ‘climate-neutral’, when used by Katjes without a clear explanation in the same ad-

vertisement and without a demonstration of ‘excellent environmental performance’, would be 

categorically prohibited.524 Where the claim is further specified, for instance, by stating that the 

fruit gum is ‘climate-neutral through compensation’, it would no longer qualify as a generic 

environmental claim. However, it may instead fall within the scope of point 4(c) Annex I 

UCPD.525 In contrast to the approach taken by the court in the judgment, such a claim would 

now likely be prohibited as it risks misleading consumers into believing that the product itself 

causes no emissions and ‘has a neutral (…) impact on the environment in terms of greenhouse 

gas emissions’ within the meaning of point 4(c) Annex I UCPD. Under the UCPD, climate-

neutrality claims are therefore only permissible where they are based on actual emission reduc-

tions.526 

This development illustrates that the European legislator has adopted even stricter standards 

than the German Federal Court of Justice. While the court’s reasoning might still allow adver-

tising that explicitly states ‘climate-neutral through compensation’, the amended UCPD frame-

work treats offsetting claims involving climate neutrality as inherently misleading.527 The EU 

regulatory approach introduced therefore makes ‘greenhushing’ not merely a theoretical con-

cern but very likely.528 
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6. Critical evaluation of regulatory gaps and policy implications  

Significant regulatory gaps remain, highlighting the need to examine their policy implications. 

6.1. Effectiveness of the EU legal framework 

The overall effectiveness of the EU framework in deterring greenwashing, as well as the inter-

action between the various regulatory responses, can only be fully assessed once all Member 

States have transposed the ECGTD and, potentially the GCD, and once delegated acts under 

Art. 4(1) ESPR have been adopted by the Commission. Only then will it be possible to identify 

compliance challenges for traders, regulatory gaps and limited deficiencies in practical appli-

cation of directly applicable national provisions and to determine whether further amendments 

or updates to EU Guidance is required. From a policy perspective, this may also necessitate the 

establishment or the appointment of a common support supervisory mechanism at the Union 

level to ensure consistent enforcement. 

The ECGTD represents an important first step in ‘greening’ EU consumer law, alongside in-

struments such as the ESPR, the ERR and the proposed Green Claims Directive. In particular, 

the amendments to Art. 6 and 7 and to the expansion of Annex I UCPD addressing greenwash-

ing are generally to be welcomed.529 They tend to make environmental claims more reliable.530 

By codifying sustainability-specific terminology and addressing greenwashing practices more 

explicitly, the Directive harmonises assessment standards531 and overall strengthens consumer 

protection. 

If adopted, the GCD would introduce a complementary but different approach compared to 

existing unfair competition law to combat greenwashing532 by regulating ‘explicit environmen-

tal claims’ through detailed requirements on substantiation, communication, verification and 

certification. This could significantly enhance legal certainty and consumer trust. 

6.2. Regulatory gaps 

6.2.1. Substantive gaps 

Despite these advances, several substantive gaps remain. 
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The ECGTD introduces several prohibitions that are drafted in notably open-ended terms, 

which may complicate their interpretation, practical application and enforcement.533 In partic-

ular, the definition of an ‘environmental claim’ under Art. 2(o) UCPD is broad, creating uncer-

tainty regarding the scope of application. Similarly, the prohibition of ‘misleading benefit 

claims’ in accordance with Art. 6(2)(e) UCPD lacks precision, especially in relation to the ex-

isting ban under Art. 6(1) UCPD concerning the advertising of self-evident characteristics. With 

regard to offsetting claims, it remains questionable whether the strict approach under point 4(c) 

Annex I UCPD reflects how average consumers currently perceive climate-neutrality claims 

(see chapter 5.3.2.). Updated UCPD Guidance will therefore be essential to clarify these provi-

sions534. If the GCD is not adopted, the current UCPD framework remains applicable as lex 

generalis, but due to their complementary nature, the ECGTD and its terminology must be as-

sessed, as several issues are implicitly left to be addressed by the GCD as a lex specialis instru-

ment. Conversely, if adopted, the GCD raises concerns regarding overregulation and propor-

tionality. Finalising legal provisions which balance the objective of combating greenwashing 

practices with the risk of overregulation, resulting in greenhushing, which discourages legiti-

mate sustainability communication, shall require substantial effort by the EU legislator535 (see 

chapter 6.3.2.).  

Some provisions are openly drafted in the GCD proposal as well. For instance, the terminology 

used in Art. 3(1) GCD proposal regarding the substantiation of ‘explicit environmental claims’ 

remains relatively vague, while the requirement that only ‘significant’ explicit environmental 

claims shall be communicated under Art. 5(1), (2) GCD proposal is not further clarified for 

differentiation. The proposed ex-ante verification system under Art. 10 GCD proposal may also 

prove to be disproportionate, given that the effectiveness of this instrument to combat green-

washing has been questioned536. The ‘third-party conformity assessment bodies’ required under 

Art. 11(1) GCD proposal may be insufficiently adaptable to the dynamically evolving scientific 

and technological change.537 Therefore, the proposed ex-ante methodology is prone to errors538 

without facilitating legal certainty for traders regarding the permissibility of their green 
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claims539. Excessive requirements on advertising claims may discourage companies from in-

forming consumers about their products, which have been manufactured at great expense to 

protect the environment. This could ultimately be detrimental for consumers, the general public 

and genuinely sustainable businesses, while benefiting less environmentally responsible com-

petitors.540 The risk of overregulation could paradoxically generate new forms of greenwashing 

practices.541 

6.2.2. Enforcement gaps 

The risk of fragmented harmonisation is largely mitigated by the fact that both the GCD pro-

posal and the ECGTD aim for full harmonisation (see chapter 4.3.1.5. and 4.3.2.7.), likely re-

sulting in largely identical national provisions542. 

However, the introduction of harmonised standards on sustainable and green advertising is 

likely to increase greenwashing allegations, thereby significantly raising liability and sanction 

risks.543 The GCD proposal expands existing remedies and enforcement mechanisms, including 

fines of up to 4% of the trader’s annual turnover, confiscation of revenues gained from the 

misleading claim, and potential exclusion from public funding. It also explicitly refers to the 

individual consumer’s right to compensation for damages. 

At the same time, remedies and fines for infringing the UCPD remain relatively limited. The 

deprivation of the economic benefit is limited to 4% of the annual turnover as well, which may 

be insufficient to deter large corporations from engaging in greenwashing practices, particularly 

where misleading environmental claims generate significant corporate revenues.  

Procedural hurdles for private enforcement are expected to be reduced under the GCD proposal, 

and collective redress mechanisms extended, which may increase litigation and reputational 

risks as well as public reporting544. While injunctions are an important tool, firms often accept 

this procedural risk in order to continue to profit from greenwashing practices. Therefore, in-

junctions may be insufficient to deter companies from continuing to profit from greenwashing. 

Private damages claims and administrative fines are more likely to impact future corporate be-

haviour.545 
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From a policy perspective, effective deterrence against greenwashing over time will depend on 

reducing procedural and substantive barriers to facilitate access to remedies for private individ-

uals. In particular, reducing evidentiary burdens, such as proving financial loss546, will be cru-

cial for strengthening private enforcement. Potential triggers for the growing litigation industry 

should be evaluated at an early stage547. A balanced approach is required to ensure that enforce-

ment mechanisms are sufficiently strong to deter greenwashing without imposing excessive 

compliance costs on traders by requiring disproportionate ex-ante verification and certification 

schemes548. 

6.3. Practical consequences 

6.3.1. Financial and compliance implications for companies 

Companies should be advised to adopt preventive measures to mitigate greenwashing risks. 

This includes integrating ESG-related risks into the compliance framework and the overall risk 

assessment as well as establishing clear internal responsibilities for sustainability communica-

tion, for example, through defined reporting lines and cross-functional committees. Implement-

ing procedures, including the ‘two-man rule’549 as well as periodic and random audits, may help 

to verify the accuracy of such statements.550 Internal employee training can enhance awareness 

of ESG-related risks, while whistleblowing systems, also accessible to external stakeholders, 

may enable early detection and intervention. Effective supply chain monitoring can additionally 

help prevent ‘spillovers of greenwashing’551. Finally, companies should comprehensively doc-

ument their adopted measures and continuously monitor evolving regulatory requirements.552 

Establishing such internal compliance structures is crucial to ensure lawful corporate conduct, 

preventing greenwashing accusations under EU law by the company as well as by its employ-

ees553 in order to translate regulatory requirements into effective corporate conduct and mean-

ingful sustainability efforts. 
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prozessualer Sicht’ (n 33) 210. 
551 Vollero (n 18) 103. 
552 Ruttloff and others, ‘Greenwashing – aus materiell-rechtlicher und prozessualer Sicht’ (n 33) 210. 
553 See OLG Nürnberg NZG 1058, para 102. 
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6.3.2. Risks of overregulation  

The excessive fear of greenwashing can produce effects that are both economically and envi-

ronmentally counterproductive. When firms anticipate strict scrutiny, liability risks, or uncer-

tainty surrounding sustainability claims and green investments, they may respond with exces-

sive compliance strategies primarily to avoid legal exposure and potential liability ‘well beyond 

the line actually drawn by the law’.554 This may discourage or delay genuinely beneficial green 

investments and may hinder innovation, competition, and environmental progress. As a result, 

over-compliance driven by ‘greenwashing anxiety’ may ultimately undermine sustainable in-

novation and market development just as much as greenwashing itself. Effective regulation 

should therefore minimise spillovers into legitimate market behaviour in order not to suppress 

legitimate green investment and innovation,555 even where the projects in question represent 

only ‘minor contributions to greening’ or appear to generate ‘insufficient incentive effects’556. 

6.3.3. Limitations of the current regulatory approach 

A key challenge lies in balancing the proposed GCD’s ex-ante compliance model with the 

UCPD’s ex-post enforcement framework to ensure a coherent and practicable regulatory sys-

tem.557 It should be avoided that an overly dense regulatory framework creates a legal opacity 

for businesses, shifting financial and human resources from sustainability innovation to com-

pliance, which undermines the EU’s aim to encourage ‘competition leading to more environ-

mentally sustainable products, thereby reducing the negative impact on the environment’558. 

Moreover, there have been few serious legal efforts to rethink how consumer information is 

delivered in ways that could genuinely improve information transfer. For instance, instead of 

heavy text-based disclosure,559 non-textual models, such as ‘scales, colours, and pictograms or 

digital tools’, could be used to better visualise information.560 The European Commission has 

also recognised that ‘digitalisation can also help improve the availability of information’ and 

support ‘efforts to tackle false green claims’.561 

 
554 Jaeger (n 178) 119. 
555 ibid 120. 
556 ibid 119. 
557 Keirsbilck (n 28) 217. 
558 ECGTD, recital 2. 
559 Micklitz, ‘Nachhaltiges Verbraucherrecht – ein Oxymoron?’ (n 7). 
560 Sachverständigenrat für Verbraucherfragen, ‘Personalisierte Verbraucherinformation: Ein Werkstattbericht – 
Dokumentation einer Veranstaltung des SVRV’ (Veröffentlichungen des Sachverständigenrats für Verbraucher-
fragen 2022) 33 <www.svr-verbraucherfragen.de/wp-content/uploads/2024/11/Werkstattbericht_Personalisierte-
Verbraucherinformation.pdf> accessed 11 May 2026; see Micklitz, ‘Nachhaltiges Verbraucherrecht – ein Oxy-
moron?’ (n 7). 
561 GCD proposal, 8. 
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More fundamentally, the ECGTD does not compel consumers to adopt more sustainable con-

sumption patterns in order to promote environmental protection.562 As a result, unsustainable 

consumption patterns are not actively discouraged, nor is consumers’ engagement in the circu-

lar economy rewarded.563 Instead, the Directive primarily aims to empower consumers to 

choose greener options ‘if they want to do so’ by expanding the traders’ obligations and prohi-

bitions. Beyond this, the ‘greening’ of the EU market and consumer law should aim to reduce 

the overall environmental footprint of consumption.564 From a policy perspective, this suggests 

that information-based regulation constitutes an important first step but will not suffice on its 

own.565 It should be complemented by economic incentives, such as ‘making less sustainable 

products more expensive, or VAT reductions for repair services’ in order to support repair and 

reuse, close the attitude-behaviour gap and foster participation in the circular economy.566 

Achieving a genuine ‘green transition’ in EU market and consumer law may ultimately require 

‘further limitation of consumer freedom and consumer choice, [given that] the current throwa-

way society is excessive’.567 ‘It is also the consumers’ “job or duty to deal with climate change”’ 

to ‘deliver a sustainable planet for future generations.’568 Although consumer law has been 

shaped by a market-orientated rationale, and the EU’s GDP and economic growth heavily de-

pend on continued consumption, it needs to be used as an instrument to ‘steer the consumer into 

sustainable behaviour’.569 Sustainability, circular economy, and consumer law have to be inter-

connected.570 This would involve not only greener and better purchasing decisions but also 

shifting towards changed and ultimately reduced consumption,571 thereby ‘questioning the un-

derlying market structures’.572  

Empirical research increasingly questions the assumption of a fully rational consumer. Never-

theless, the European Commission’s legislative approach continues to rely on individual ‘ethi-

cal consumerism573’,574 which has proved to be ineffective in advancing sustainable 

 
562 Keirsbilck (n 28) 217. 
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564 Keirsbilck (n 28) 217. 
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566 Micklitz, ‘Squaring the Circle? Reconciling Consumer Law and the Circular Economy’ (n 7) 235; Thomas 
Wilhelmsson, ‘Consumer Law and the Environment: From Consumer to Citizen’ (1998) 21 Journal of Consumer 
Policy 45, 53; Keirsbilck (n 28) 217. 
567 De Almeida and Esposito (n 449); see Keirsbilck (n 28) 216. 
568 De Almeida and Esposito (n 449). 
569 Micklitz, ‘Squaring the Circle? Reconciling Consumer Law and the Circular Economy’ (n 7) 230. See also 
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571 Keirsbilck (n 28) 217. 
572 Ouyang (n 6) 300. 
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consumption.575 In particular, high inflation has recently become ‘the single decisive argument 

for consumers.’576 To some extent, the EU legislator has recognised these limitations, as re-

flected in recent shifts in legislation such as the ESPR, ‘promoting sustainable consumption by 

design’.577 By ‘questioning the underlying market structures’578, sustainable consumption con-

siderations should be embedded directly into product requirements rather than leaving them 

entirely to market behaviour, thereby preventing that ‘environmentally harmful products are 

placed on the EU market’579 in the first place. 

6.3.4. Corporate lobbying 

Incorporating new approaches into legislation and the economic system, while taking these 

regulatory limitations into account, appears unlikely in practice. 

The development of the EU political sustainability agenda is significantly influenced by corpo-

rate lobbying,580 as illustrated by von der Leyen’s introduced deregulation agenda, establishing 

‘unprecedented opportunities’ for corporate lobbying to shape future EU legislation581 (see 

chapter 4.3.1.1.), which even led to the postponement of the Green Claims Directive.582  

Private actors and companies are able to influence EU legislative processes and even slow them 

down by years, which leads to an avoidance of even stronger liability. 

Mechanisms such as the third-party verification under the proposed GCD may further increase 

the role of private actors in defining sustainability rather than political actors. Furthermore, Art. 

21 ESPR continues to permit market operators to rely on ‘self-regulation measures’, despite 

significant doubt about their effectiveness. This raises concerns regarding the significant lever-

age of private actors. Industrial actors, technical standard-setters, and private auditors continue 

to shape the production of knowledge, data, and expertise, while public authorities assume a 

more passive role. What emerges is not merely a partial privatisation of regulation but a privat-

isation of sustainability knowledge itself, ‘obstructing its democratisation’.583  

 
575 Ouyang (n 6) 300. 
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582 See chapter 4.3.1.1. 
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To address the disproportionate influence of corporate lobbying, transparency requirements for 

political financing should be strengthened, and, where appropriate, certain forms of direct in-

teraction between industry representatives and policymakers should be restricted.584  

At the same time, the independent participation of other stakeholders, such as consumer and 

environmental organisations, the press, and civil society groups, must be safeguarded and ‘duly 

considered throughout the democratic process’ through procedural guarantees and public fund-

ing in order to ensure balanced and democratic decision-making. Against this background, con-

sumer information should be understood not only as a tool to steer individual purchasing deci-

sions but also as a mechanism for ‘regulatory oversight, public scrutiny, civic engagement and 

social learning’. Properly designed, it can contribute to the development of shared sustainability 

norms and the formation of consumers as a collective actor, rather than merely isolated market 

participants.585 

6.3.5. Legal certainty for investors and regulated entities 

The new legislative framework requires companies to adapt their compliance structures. Even 

at this stage, envisaged measures such as the GCD may serve as useful guidance for businesses 

seeking to prevent greenwashing allegations.586 While large companies may be able to comply 

with the detailed requirements set out by the proposed GCD, ESPR and the ECGTD, SMEs are 

more likely to face capacity constraints, potentially exacerbating rather than alleviating com-

petitive imbalances within the internal market.587 

The proposed GCD could enhance legal certainty through clearer and stricter substantiation 

requirements and ex-ante verification,588 thereby helping to restore consumer trust in sustaina-

bility-related communication (see chapter 2.4.1.) Yet, its complexity is increased by regulating 

not only ‘explicit environmental claims’ but also ‘environmental labels’ and ‘environmental 

labelling schemes’. Vague terminology may create additional uncertainty, highlighting the need 

for further clarification from the EU legislator.589 The relationship between the ex-ante verifi-

cation and ex-post enforcement mechanisms (in particular to point 2(a) Annex I UCPD) also 

requires further clarification.590 In sum, the significant risk of overregulation may not justify 
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the expected benefits.591 From a policy perspective, enhanced support for SMEs and clearer 

regulatory guidance will be crucial. The European legislator recognised the potential adminis-

trative and financial burden for SMEs and proposed Art. 12 GCD (see chapter 4.3.1.2.3.). 

The ECGTD may have limited control and regulatory impact, including in mitigating existing 

problems of consumer trust and confusion arising from information overload and a lack of 

transparency and credibility of environmental claims. Where the amendments to the UCPD give 

rise to effective legal penalties for greenwashing practices, these are likely to be accompanied 

by social penalisation in the form of reputational damage. In this context, genuinely sustaina-

bility-orientated SMEs could particularly gain a competitive advantage by demonstrating cred-

ible commitments within their corporate governance. This, however, presupposes that advertis-

ing based on actual environmental performance constitutes a viable ‘business case’ for SMEs 

and micro-enterprises.592 While the implementation costs of the ECGTD are classified as mod-

erate in the impact assessment,593 compliance with permissible sustainability advertising under 

the UCPD will require significant long-term investment in substantiating claims, as well as 

restructuring of information processes and responsibilities. The ECGTD will increase the over-

all complexity of the UCPD framework. In particular, the far-reaching prohibition of self-cer-

tification will necessitate substantial changes for some firms. The resulting need for consulting 

services is likely to impose a considerable burden on SMEs, given their limited financial re-

sources. As a consequence, some micro-enterprises and SMEs are expected to engage in ‘green-

hushing’ or simply hope for limited enforcement. Both strategies risk undermining the objective 

of the ECGTD to ‘encourage competition leading to more environmentally sustainable prod-

ucts, thereby reducing the negative impact on the environment’594. In this regard, updated 

UCPD Guidelines could provide important clarification and relief, particularly for SMEs.595 

 

7. Conclusion 

This thesis has examined the EU’s regulatory responses to greenwashing across interconnected 

dimensions, including the conceptual and economic foundations of greenwashing, the legisla-

tive instruments introduced under the European Green Deal, and their practical application in 

leading case law. The findings ultimately suggest that the assessed EU legal framework does 
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not lack mechanisms to impose sufficiently effective legal liability and financial consequences 

for greenwashing practices, but it does not yet achieve sufficient stringency and coherence. Its 

success and overall effectiveness will depend on its implementation and enforcement in prac-

tice. 

The analysis began by establishing that greenwashing is not a marginal phenomenon but a ra-

tional corporate strategy embedded in broader economic dynamics. Driven by information 

asymmetries, competitive pressure, and the growing consumer demand for sustainable prod-

ucts, companies exploit the gap between environmental rhetoric and actual corporate perfor-

mance. The consequences are far reaching, including the distortion of market competition, erod-

ing consumer trust, and undermining genuine sustainability efforts. At the same time, the reg-

ulatory challenge is compounded by the ‘attitude-behaviour-gap’ among consumers, whose en-

vironmental awareness often does not consistently translate into sustainable purchasing deci-

sions. 

The prior EU legal framework under the UCPD provided a general basis for addressing mis-

leading environmental claims through Art. 6 and 7 UCPD and the Annex I blacklist. However, 

it was not designed to address greenwashing. The CJEU case law on Teekanne and Dyson es-

tablished that overall impressions, not merely technical accuracy of individual statements, are 

decisive. Yet, the resulting case-by-case approach generated legal uncertainty for traders and 

failed to create uniform assessment standards across the internal market. 

Therefore, the introduced Union legislation under the ECGTD, the proposed GCD, and the 

ESPR represent different but partly interconnected approaches to tackling greenwashing and 

promoting sustainable consumption. Together, these instruments highlight the importance of a 

consistent and systematic approach to green claims by contributing to greater harmonisation 

and legal clarity, thereby reducing uncertainties associated with previously diverging case-by-

case assessments under traditional unfair competition law. 

The ECGTD represents the most significant legislative development to date. By introducing 

per se prohibitions targeting generic environmental claims, self-declared sustainability labels, 

carbon offsetting claims, and over-generalised statements, it closes important gaps in the exist-

ing framework. The introduced definitions of ‘environmental claim’, ‘generic environmental 

claim’, and ‘recognised excellent environmental performance’ create conceptual clarity and 

promote harmonisation. However, several provisions risk encouraging ‘greenhushing’, in par-

ticular the broad prohibition of offsetting claims under point 4(c) Annex I and the stringent 

requirements for future environmental performance claims under Art. 6(2)(d) UCPD. 
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The proposed GCD is intended to complement the ECGTD as lex specialis, providing detailed 

rules on substantiation, communication, and ex-ante verification of explicit environmental 

claims. Yet, its proposed verification regime represents a paradigm shift that is both conceptu-

ally novel and practically problematic. Third-party verification prior to publication imposes 

substantial compliance costs without guaranteeing full legal certainty, as confirmed by Art. 

10(8) GCD, which expressly preserves the right of national authorities to reassess certified 

claims. The absence of a comprehensive impact assessment for the ex-ante model, the risk of a 

principal-agent problem in private verification, and the legislative uncertainty following the 

Commission’s announcement of withdrawal in June 2025 leave significant regulatory gaps that 

the ECGTD alone is not designed to fill. The interdependency of both instruments, conceived 

as parts of the same policy package, now risks producing an incomplete and incoherent regula-

tory framework. 

The examination of three landmark cases reinforces these findings. The AGCM’s decision 

against SHEIN illustrates both the value of ex-post enforcement in identifying systemic green-

washing in the fast-fashion industry and its inherent limitations. The one million euro fine rep-

resents a marginal consequence for a company with a reported annual revenue target of 58.5 

billion US dollars, and the decision does not restructure the underlying business model. The 

airline cases demonstrate the increasingly strict treatment of offsetting-based claims, and the 

new per se prohibitions of the ECGTD would have directly applied to several of the contested 

practices. The Katjes judgment of the German Federal Court of Justice, while anticipating the 

EU legislative policy, has been criticised for applying an outdated model of the average con-

sumer and potentially encouraging greenhushing rather than transparent sustainability commu-

nication. The ECGTD takes even a stricter approach, effectively prohibiting climate-neutrality 

claims based on offsetting regardless of accompanying clarification. 

On enforcement, the analysis identifies a persistent structural tension. Administrative fines re-

main, for the most part, capped at 4% of the trader’s annual turnover. This may deter smaller 

traders from engaging in greenwashing but may be insufficient to meaningfully affect the con-

duct of large multinational companies. Private enforcement remains constrained by the diffi-

culty of providing individual financial harm in greenwashing cases, the procedural burden of 

the opt-in mechanism under the RAD, and the limited financial resources of qualified enforce-

ment organisations. Injunctions, while useful, only affect future corporate behaviour and do not 

address past infringements or create sufficient disincentives against deliberate greenwashing. 

The growing litigation industry introduces an additional layer of uncertainty without necessarily 
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improving substantive outcomes. Reducing evidentiary burdens and strengthening public en-

forcement capacity will be essential to translate the new framework into effective liability. 

Of greater concern is that the legal approach of the ECGTD and the proposed GCD remains 

heavily reliant on information disclosure and consumer empowerment. While this approach 

enables consumers to make more informed (green) purchasing decisions, it does not adequately 

address structural issues such as overconsumption and the persistence of unsustainable market 

practices. Behavioural economics increasingly demonstrates that consumption patterns are in 

large parts constrained by structural parameters. A more effective regulatory approach would 

therefore require a shift from information-based regulation towards structural interventions, in-

cluding product design requirements and stricter limits on environmentally harmful products, 

making sustainable consumption the ‘market default’596.  

The ESPR thus illustrates a structurally different approach to the ECGTD and the proposed 

GCD. By embedding sustainability directly into product design requirements and creating 

transparency through the digital product passport, it addresses environmental harm at its source 

rather than correcting misleading communication ex-post. Its potential impact is substantial, 

given that up to 80% of a product’s environmental footprint arises during the design and pro-

duction phase. Mandatory requirements therefore have the potential to reshape the market struc-

tures in ways that informed-based regulation cannot achieve. The effectiveness of the ESPR 

will, however, depend on the timely adoption of detailed delegated acts and compliance moni-

toring. 

Nevertheless, even innovative instruments such as the digital product passport under the ESPR 

primarily serve information and transparency purposes. The European legislator thus continues 

to focus on information disclosure obligations rather than imposing duties to act on traders to 

drive economic transformation towards sustainability. As a result, the effectiveness of these 

measures depends largely on the market participants’ ability to comprehend and process the 

provided information and act accordingly.597 Well-intentioned consumer protection measures 

may ultimately fail to protect consumers and instead overwhelm them, thereby even hindering 

informed green purchasing decisions. A potential information overload and the risk of chilling 

effects must therefore be identified and carefully addressed in future and updated legislative 

developments and EU Guidelines. 

 
596 Ouyang (n 6) 312. 
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More fundamentally, current patterns of excessive resource use598 highlight both the urgency 

of regulatory intervention and the potential impact of changing consumption behaviour, given 

that many materials are disposed of after a single use rather than being recycled or reused.599, 

600 It is estimated that in the three high-emission sectors (buildings, food, and land transport), 

emissions could be reduced by 40% to 70% by 2050 through shifts in consumption patterns.601 

Achieving a genuine green transition in the European Union will require reconsidering the role 

of consumer law within the broader economic system and moving beyond the assumption that 

material consumption is the engine of economic growth, warrants individual freedom and 

equates to quality of life.602 The EU policymakers continue to seek integrating ‘sustainability 

into the existing economic and legal order’, advocating a form of coherence that may at last 

prove difficult, if not possible, to attain.603 Ultimately, achieving coherence within the EU legal 

order may be less important than combating the climate crisis and ensuring the EU’s competi-

tiveness in global markets.604 Instead, the circular economy should be closely interconnected 

with consumer law by ‘designing a sustainable consumer law’605 in order to confront the struc-

tural drivers of unsustainable consumption and thus, of climate change. These challenges do 

not admit a final solution. They will rather be redefined through democratic debate, social and 

cultural change, and, worst-case, the existential pressures of our planet’s future.606 Therefore, 

such transformation would need to occur rapidly and effectively, as current measures fail to 

‘limit the temperature increase to 1.5-degree Celsius above pre-industrial levels’ under Art. 

2(1)(a) Paris Agreement.607 
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However, broader political and economic constraints limit the prospects for far-reaching and 

transformative reforms.608 The shift from the European Green Deal to the Clean Industrial Deal 

under von der Leyen’s second term and the significant influence of corporate lobbying on the 

Green Claims Directive’s fate create significant regulatory uncertainty.  

Current European and worldwide policy efforts remain insufficient to meet climate targets and 

competing political priorities risk undermining existing sustainability incentives. The world po-

litical agenda is taking another step backwards, as the United States of America, under President 

Donald Trump, withdrew from the Paris Agreement in January 2026 which raised ‘fears of 

detrimental implications for climate change’609. While the EU aims to respect planetary bound-

aries, it would be overstated that the EU’s current legislative approach will likely fundamentally 

reshape consumption in Europe. Its latest emphasis on competitiveness already undermines ex-

isting legislation on sustainability and constrains their effective implementation.610 

The increased risk of legal liability and legal consequences under the EU legal framework ne-

cessitates fundamental reassessment of corporate behaviour. At present, companies should rec-

ognise the introduced legislation as an incentive to engage in ‘real stakeholder engagement’ 

and to fairly communicate sustainability initiatives611. If so, sustainable marketing can be used 

as a tool to engage with stakeholders and to attract new customers, thereby increasing corporate 

revenue, improving corporate reputation, and regaining consumer trust. Innovative solutions 

can be found by ‘top-level commitment’ in businesses612 in order to transition towards a circular 

economy. The shared responsibility must be assigned to consumers, companies and media. In 

particular, ‘global megabrands’ possess the necessary political power and influence to drive 

long-term change. It is reasonable to expect them to play a central role in combating green-

washing and the climate crisis and to drive systematic change. The phenomenon of greenwash-

ing is deeply rooted in the capitalist market system. Thus, legislators should be encouraged to 

redesign the regulatory framework and monitoring mechanisms.613 The risks associated with 

greenwashing (see chapter 2.4.) may ultimately be outweighed by the urgency of the climate 
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crisis and global competition.614 The Commission should therefore commit to supporting green 

investment and sustainable corporate behaviour.615 

Ultimately, combating greenwashing requires a careful balance between consumer interest in 

clear and comprehensible disclosed information and environmental protection while safeguard-

ing the EU’s and the businesses’ future competitiveness. Without addressing underlying struc-

tural limitations, the EU risks undermining the credibility of its sustainability agenda.  

The emerging opportunity of promoting sustainable and green consumption should be seized to 

foster long-term economic growth, while acknowledging that natural resources are not unlim-

ited assets to be exploited for short-term, self-serving economic gain, risking further global 

climate injustice. 
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Abstract 

 

English 

 

This thesis examines the extent to which the current and upcoming EU legal framework creates 

legal liability and financial consequences for greenwashing practices. As consumer demand for 

sustainable products increases, so does the prevalence of misleading environmental claims. This 

practice undermines genuine sustainability efforts, distorts market competition, and erodes con-

sumer trust. 

The analysis begins by defining greenwashing and outlining its historical development. It fur-

ther examines the economic incentives driving companies to engage in deceptive environmental 

communication and the resulting consequences for consumers and markets. Building on this 

conceptual framework, the thesis then assesses the EU’s regulatory responses to greenwashing 

under the European Green Deal, focusing on three key instruments: the Empowering Consum-

ers for the Green Transition Directive (ECGTD), the proposed Green Claims Directive (GCD), 

and the Ecodesign for Sustainable Products Regulation (ESPR). These measures are evaluated 

against the prior legal framework, particularly the Unfair Commercial Practices Directive 

(UCPD), through the lens of three significant EU cases addressing greenwashing in the fast-

fashion, aviation, and food sectors. 

The thesis argues that while the EU framework represents a significant step toward harmonised 

standards, strengthened substantiation requirements and enhanced consumer protection, sub-

stantial regulatory gaps remain. The ECGTD introduces important per se prohibitions but relies 

heavily on information disclosure and consumer empowerment. This approach fails to address 

structural drivers of unsustainable consumption. The proposed GCD’s ex-ante verification re-

gime raises proportionality concerns and risks encouraging ‘greenhushing’. Furthermore, en-

forcement mechanisms, though strengthened, may prove insufficient to deter large corporations 

given the limited financial penalties and procedural barriers to private litigation. 

The thesis concludes that, although the EU has significantly strengthened its regulatory ap-

proach to greenwashing, an effective deterrence requires moving beyond information-based 

regulation toward structural interventions, including product design requirements and re-

strictions on environmentally harmful products. A balanced approach must avoid overregula-

tion while ensuring that legal liability and financial consequences are sufficiently stringent to 

make greenwashing economically unviable and to support the EU’s long-term sustainability 

objectives. 
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Deutsch 

 

Diese Masterarbeit untersucht, inwieweit der aktuelle EU-Rechtsrahmen rechtliche Haftung 

und finanzielle Konsequenzen für Greenwashing-Praktiken schafft. Mit der steigenden Ver-

brauchernachfrage nach nachhaltigen Produkten nimmt auch die Verbreitung irreführender 

Umweltaussagen zu – eine Praxis, die ernsthafte Nachhaltigkeitsbemühungen untergräbt, den 

Marktwettbewerb verzerrt und das Verbrauchervertrauen schwächt. 

Die Analyse beginnt mit der Definition von Greenwashing und seiner historischen Entwick-

lung. Darüber hinaus werden die wirtschaftlichen Anreize untersucht, die Unternehmen dazu 

veranlassen, irreführende Umweltkommunikation zu betreiben, sowie die daraus resultierenden 

Folgen für Verbraucher und Märkte. Auf der Grundlage dessen werden die regulatorischen 

Maßnahmen der EU gegen Greenwashing im Rahmen des Europäischen Green Deals bewertet, 

wobei der Schwerpunkt auf drei zentralen Instrumenten liegt: die Richtlinie zur Stärkung der 

Verbraucher für den ökologischen Wandel (ECGTD), dem Vorschlag für eine Green-Claims-

Richtlinie (GCD) und der Ökodesign-Verordnung für nachhaltige Produkte (ESPR). Diese 

Maßnahmen werden anhand des bisherige Rechtsrahmens, insbesondere der Richtlinie über un-

lautere Geschäftspraktiken (UCPD), sowie dreier maßgeblicher EU-Fälle zu Greenwashing in 

der Fast-Fashion-, Luftfahrt- und Lebensmittelbranche analysiert. 

Die Arbeit argumentiert, dass der EU-Rahmen zwar einen bedeutenden Schritt in Richtung har-

monisierter Standards und verstärkten Verbraucherschutzes darstellt, jedoch erhebliche regula-

torische Lücken bestehen bleiben. Die ECGTD führt wichtige Per-se-Verbote ein, stützt sich 

jedoch stark auf Informationspflichten und Verbraucherermächtigung. Dieser Ansatz adressiert 

somit nicht die strukturellen Ursachen nicht-nachhaltigen Konsums. Die vorgeschlagene GCD 

sieht ein Ex-ante-Verifizierungsverfahren vor, welches Verhältnismäßigkeitsbedenken aufwirft 

und das Risiko birgt, „Greenhushing“ zu fördern. Zudem könnten die verstärkten 

Durchsetzungsmechanismen angesichts begrenzter finanzieller Sanktionen und prozessualen 

Hürden für private Klagen nicht ausreichen, um große Unternehmen wirksam abzuschrecken. 

Die Analyse führt zu dem Schluss, dass die Europäische Union ihren regulatorischen Ansatz 

gegen Greenwashing zwar erheblich gestärkt hat, jedoch eine wirksame Abschreckung über 

rein informationsbasierte Regulierung hinausgehen und strukturelle Eingriffe umfassen muss, 

einschließlich Produktdesign-Anforderungen und Beschränkungen für umweltschädliche 

Produkte. Ein ausgewogener Ansatz muss Überregulierung vermeiden und gleichzeitig sicher-

stellen, dass eine rechtliche Haftung und finanzielle Konsequenzen streng genug sind, um 

Greenwashing wirtschaftlich unattraktiv zu machen. 


