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1. Introduction

Every minute, the equivalent of one garbage truck of plastic is dumped into the ocean, contrib-
uting to ecosystem degradation with far-reaching consequences for the communities who de-
pend on it.! With this as an example for how much we are consuming and polluting at an un-
precedented rate, it’s no surprise that six out of nine planetary boundaries’ have already been
transgressed — most notably those concerning biosphere integrity, which includes genetic di-
versity and planetary functioning, and novel entities such as microplastics.’ In its report Making
Peace with Nature, the United Nations Environment Programme (UNEP) introduced the con-
cept of the triple planetary crisis, referring to the interlinked emergencies of climate change,
biodiversity loss, and pollution, including plastic pollution.* Further research demonstrates that
plastics contribute to all three of these crises.> It becomes immediately evident that the multiple
global environmental crises — among them biodiversity loss, pollution, and climate change —
are profoundly interconnected through non-linear interactions and feedback loops, leading to

unpredictable consequences.®

An increasing number of human rights (HR) courts are addressing cases related to environmen-
tal degradation and climate change. Both regional and international courts and other bodies
have issued impactful decisions.” Moreover, there are cases in which environmental pollution
has been found to constitute a violation of HR (see chapter 6). However, despite the fact that
plastic pollution and (marine) biodiversity loss are among the most pressing contemporary cri-

ses — disproportionately affecting certain populations and communities,® while responsibility

! Ellen MacArthur Foundation, World Economic Forum, & McKinsey & Company, ‘The New Plastics Econ-
omy: Rethinking the Future of Plastics.” (2016) 17.

2 The concept of planetary boundaries outlines key Earth system processes that are essential for maintaining sta-
bility and resilience on the planet. See Katherine Richardson and others, ‘Earth beyond six of nine planetary
boundaries’ (2023) 9 Science Advances, 1.

3 ibid.

4 UNEP, ‘Making Peace with Nature: A Scientific Blueprint to Tackle the Climate, Biodiversity and Pollution
Emergencies’.

5 Christian Schmidt and others, ‘A multidisciplinary perspective on the role of plastic pollution in the triple plan-
etary crisis’ (2024) 193 Environment international 109059, 3—5; Patricia Villarrubia-Gomez and others, ‘Plastics
pollution exacerbates the impacts of all planetary boundaries’ (2024) 7(12) One Earth 2119; see also chapter 3.2.
¢ Richardson and others (n 2), 1.

71CJ (ed), Obligations of states in respect of climate change: Advisory Opinion (2025); IACtHR (ed), Advisory
Opinion OC-32/25: Climate Emergency and Human Rights (2025); but see also advisory opinions and case-law
guides for environmental issues in general: IACtHR (ed), Advisory Opinion OC-23/17: The Environment and
Human Rights (2017); ECtHR (ed), Guide on the case-law of the European Court of Human Rights: Environ-
ment (ECtHR 2024); ACHPR (ed), General comment no. 3 on the African Charter on Human and Peoples'
Rights: The right to life (article 4) (2015).

8 UNEP, ‘Neglected: Environmental Justice Impacts of Marine Litter and Plastic Pollution’ (2021) 11.
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lies primarily with states and businesses’ — there are, to date, no precedents from international

or regional HR bodies specifically addressing plastic pollution or marine biodiversity loss.

Indigenous Peoples are particularly vulnerable to environmental degradation due to their close
connection to their territories and their dependence on natural resources.'” In light of this, and
considering the earlier reflections on plastic pollution and marine biodiversity loss within in-
ternational HR systems, this thesis focuses on the question of how marine biodiversity loss
caused by plastic pollution affects the nutrition of Indigenous Peoples and thereby may consti-

tute violations of their rights.

Therefore, following the explanation of the methodology, the impacts of plastic pollution on
marine biodiversity is analysed. Subsequently, the dependence of Indigenous Peoples’ nutrition
on marine biodiversity is examined. Building on this more interdisciplinary section, the legal
analysis explores the ways in which Indigenous Peoples’ rights are violated as a result of marine
biodiversity loss caused by plastic pollution and its impact on their nutrition. Finally, the main

challenges are discussed, a conclusion is drawn and an outlook is given.

Since the focus of this thesis is on Indigenous Peoples’ nutrition and the availability of marine

resources for food, health risks posed by plastics to Indigenous Peoples are not addressed.

An effort has been made to approach the topic as holistically as possible. However, it is im-
portant to acknowledge the positionality of the author: as a white, non-Indigenous woman born
and raised in Germany and primarily educated at Austrian universities, this background inevi-

tably shapes the perspective and knowledge reflected in the thesis.

2. Methodology

The relation between plastic pollution and marine biodiversity loss will be researched by re-
viewing the most important and current academic research. Therefore, the report “From Pollu-
tion to Solution” from the UNEP and the most important journal articles are used as the main
source. Since the effects of plastics on marine biodiversity are highly complex, the exact con-
sequences are often not yet understood, and given articles’ focus on very specific and detailed
consequences of the impacts of plastic pollution on marine biodiversity and ecosystems, a de-

tailed search of the primary literature would go beyond the scope of this work. Therefore, this

% ibid; UNEP, ‘FROM POLLUTION TO SOLUTION: A GLOBAL ASSESSMENT OF MARINE LITTER
AND PLASTIC POLLUTION’ (2021).

10 UN, ‘Indigenous Peoples: Respect NOT Dehumanization® <https://www.un.org/en/fight-racism/vulnerable-
groups/indigenous-peoples> accessed 29 April 2025.



part serves to give an overview of the most important impacts. The dependence of Indigenous

Peoples on marine biodiversity for their nutrition is shown by reviewing academic research.

To show, in the second part of the thesis, the impact of marine biodiversity loss caused by
plastic pollution on Indigenous Peoples’ rights, doctrinal methods are used. Therefore, mainly
the International Covenant on Civil and Political Rights (ICCPR), International Covenant on
Economic, Social and Cultural Rights (ICESCR), European Convention on Human Rights
(ECHR), American Convention on Human Rights (ACHR), and African Charter on Human and
Peoples Rights (Banjul Charter), and related case-law, Adv. Op., general comments and guides

on case-law are analysed.

As this thesis focuses primarily on Indigenous Peoples’ nutrition and the impacts of environ-
mental change on it, it adopts a predominantly anthropocentric approach. Nonetheless, an eco-
centric perspective — putting rights of nature in the focus — may also offer significant value in
strengthening the protection of Indigenous rights. In this regard, the Inter-American Court of
Human Rights’ (IACtHR) Adv. Op. 32/25 on climate change represents a pioneering develop-
ment, as it introduces the recognition of the rights of nature as a normative standard and clas-

sifies certain environmental obligations as jus cogens.'!

In the year the thesis is written the International Court of Justice (ICJ) and IACtHR both pub-
lished their Adv. Op. on climate change and the African Court on Human and Peoples' Rights
(AfCHPR) will publish its Adv. Op. in the end of the year. Further, the supposedly final round
of the Global Plastics Treaty (GPT) negotiations (Second Part of the Fifth Session (INC-5.2))
is ongoing at the time of submission. Thus, the interpretations of obligations are also evolving

rapidly.

For formulating text and searching for grammatical mistakes Al was used.

3. The plastic crisis with a focus on marine biodiversity loss
3.1 The plastic lifecycle

Plastics represent a broad category of materials. Conventionally, plastics are primarily com-

posed of synthetic polymers derived from fossil fuels like oil or gas with raw petroleum being

' TACtHR (ed), Advisory Opinion OC-32/25 (n 7), the IACtHR states that the ,,Recognition of Nature's right to
maintain its essential ecological processes contributes to the consolidation of a truly sustainable development
model that respects planetary boundaries and ensures the availability of vital resources for present and future
generations”, §283.



the most common source material (90.4%).'> However, there are alternatives to fossil-fuel
based plastics, called novel bio-based plastics that are made out of renewable biomass re-
sources like carbs, starch, or vegetable fats and oils. Nevertheless, since the term bio-based
plastics does not automatically mean that those plastics biodegrade but they may need specific
industrial conditions for degrading,'* bio-based plastics can take a number of years to degrade
in the oceans. Therefore, they can pose similar risks to marine species and ecosystem functions
as conventional plastics. Furthermore, their environmental impact depends on various factors
such as the source material, chemical composition, management at the end of life, and, cru-
cially, the land-use changes required to produce the biomass, which may result in carbon stor-
age loss.!* Because bio-based plastics make up only a small share of all plastics, and they can
still have similar harms on marine biodiversity — both through their slow degradation and indi-
rect effects like contributing to climate change by reducing carbon storage — they will not be

analysed separately in this thesis.!?

The development of plastics began in 1907, when chemist Leo Baekeland introduced the first
truly synthetic polymer. Subsequent innovations led to the mass production of plastics in the
1940s and 1950s.'® Environmental concerns regarding plastics first emerged in the 1970s, ini-
tially focusing on their effects on wildlife. By the 1980s, potential human health risks were also
being raised. These growing concerns eventually prompted the first regulatory measures in the
2000s.'” Even today, the global production and consumption of plastics grow exponentially.'®
Because plastic pollution impacts marine biodiversity throughout all stages of the plastic life

cycle, the entire life cycle — from production to disposal — will be considered.

In order to vary different properties like the thickness and elasticity, different additives can be

added.' Plastics are characterized by their affordability, lightweight nature, mechanical

12 Hatem Alhazmi, Faris H Almansour and Zaid Aldhafeeri, ‘Plastic Waste Management: A Review of Existing
Life Cycle Assessment Studies’ (2021) 13(10) Sustainability 5340, 2; Shirui Huang and others, ‘Bioplastics and
biodegradable plastics: A review of recent advances, feasibility and cleaner production’ (2025) 969 The Science
of the total environment 178911, 2.

13 Helen V Ford and others, ‘The fundamental links between climate change and marine plastic pollution’ (2022)
806(Pt 1) The Science of the total environment 150392, 4.

14 ibid 2-3.

IS UNEP, ‘FROM POLLUTION TO SOLUTION’ (n 9) 16; Dannielle S Green and others, ‘Effects of
conventional and biodegradable microplastics on a marine ecosystem engineer (Arenicola marina) and sediment
nutrient cycling’ (2016) 208(Pt B) Environmental pollution (Barking, Essex : 1987) 426, 427.

16 Richard C Thompson and others, ‘Our plastic age’ (2009) 364(1526) Philosophical transactions of the Royal
Society of London Series B, Biological sciences 1973, 1973.

17 ibid 1974.

18 Alhazmi, Almansour and Aldhafeeri (n 12), 2.

19 ibid 2-3.



strength, resistance to corrosion, and excellent thermal and electrical insulation. Due to their
adaptability, plastics are used in a wide variety of products, thereby supporting numerous tech-
nological and societal developments.?® Today, approximately 50% of plastic production is ded-

icated to single use.?!

Plastics can be categorized according to various criteria, with size being one of the most com-
mon methods. In this context, macroplastics refer to plastic pieces that are large enough to be
seen with the naked eye.?? However, the precise boundary between macroplastics and micro-
plastics varies between 1-10 mm. In its most recent report, the UNEP defines microplastics as
plastic parts smaller than 5 mm in diameter.>* Nanoplastics, considered a subcategory of mi-
croplastics, are so small that they can be ingested by both unicellular and multicellular marine
organisms. The exact definition of nanoplastics remains a topic of scientific debate.?* The terms
marine debris and marine litter are often used interchangeably. UNEP defines them as “any
persistent manufactured or processed solid material which is discarded, disposed of, or aban-
doned in the marine and coastal environment”.?* This definition continues to be used in global
monitoring programs, such as by the Joint Group of Experts on the Scientific Aspects of Marine

Environmental Protection and within the UN.

After their usage, plastic products are either recycled, used for energy recovery through incin-
eration, or disposed. In 2015, approximately 20% of plastic waste was recycled, 25% was in-
cinerated, and the remaining 55% either ended up in landfills or remained unmanaged.?® Dif-
ferent alternatives of waste management bring different advantages and disadvantages. Since
plastics are designed to resist biodegradation, discarded plastics tend to accumulate in terres-
trial and marine environments.?” The disposal of plastics in landfills or the ocean contributes
to widespread environmental pollution through the release of toxic gases and chemicals. The
impacts of plastic debris in the ocean will be further shown in chapter 3.2. Plastic waste at
consumer sites can lead to methane emissions and pollution of land, groundwater, rivers, and

seas, but may reduce fossil fuel consumption by minimizing transportation needs. While

20 Thompson and others (n 16), 1973.

21 Plastic Ocean, ‘The Facts: Plastic Pollution’ <https://www.plasticoceans.org/blog/the-facts> accessed 13 July
2025.

22 UNEP, ‘FROM POLLUTION TO SOLUTION’ (n 9) 10.

3 ibid.

24 ibid 11.

25 Global Programme of Action for the Protection of the Marine Environment from Land-Based Activities 1995,
54.

26 Alhazmi, Almansour and Aldhafeeri (n 12), 5.

27 ibid 4.



burning is strongly advised against because of the toxic gases that are set free into the atmos-
phere,?® controlled incineration can allow for the containment of harmful emissions and the
extraction of thermal energy that can be converted into electricity, offering an alternative to
conventional fossil fuel-based energy sources. However, this process also requires transporta-
tion, which in turn generates greenhouse gas (GHG) emissions.?’ While recycling reduces the
amount of primary plastic waste, it also entails challenges, such as the need for transportation,
energy consumption, and the use and emission of toxic chemicals.*® Furthermore, not all types

of plastics are recyclable.’!

3.2 Impacts of plastic pollution on marine biodiversity

Biodiversity (biological diversity) encompasses not only species diversity but also genetic and
ecosystem diversity.>? Diverse ecosystems are more resilient to external threats — if one species
is affected, others can compensate, thereby maintaining the overall health and functioning of
the ecosystem.>* Many impacts and effects result in non-foreseeable and non-linear secondary
effects and feedback loops, which can in turn trigger additional reactions. These secondary
effects and feedback loops are referred to as "complexity" in the following chapters. Thus, a
reduction in marine biodiversity caused by plastics may destabilize ecosystems, increasing
their vulnerability to additional stressors. This raises the question of whether there is a tipping
point beyond which recovery becomes unlikely. A significant loss of marine biodiversity also
impairs ecosystem functions (the properties and processes of ecosystems such as nutrient cy-

cling), ecosystem goods (e.g., food), and services (e.g., waste assimilation).>*

3.2.1 Marine biodiversity loss through plastic debris in the oceans

Marine organisms are increasingly exposed to plastic pollution. The main threats they face —
depending on the type, size, and habitat — include entanglement, smothering, rafting of patho-
genic organisms, ingestion of plastic fragments, and exposure to plastic-associated chemicals.*

The UNEP differentiates between the impacts of marine debris and macroplastics, the effects

28 ibid 5.

2 ibid 6.

30 ibid.

31 ibid.

32 Convention on Biological Diversity 1992 (UN) Art. 2.

33 Shigeo Yachi and Michel Loreau, ‘Biodiversity and ecosystem productivity in a fluctuating environment: The
insurance hypothesis’ (1999) 96 Proc Natl Acad Sci 1463, 1463.

3 Costanza, R. d’Arge, R. de Groot, R. Farber, S. Grasso, M. Hannon, B. Limburg, K. Naeem, S. O’Neill, R. V.
Paruelo, J. Raskin, R. G. Sutton, P. & van den Belt, M, ‘The value of the world's ecosystem services and natural
capital’ (1997) 387 Nature 253, 253.

35 UNEP, ‘FROM POLLUTION TO SOLUTION’ (n 9) 22.
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of microplastics (and nanoplastics), and the impacts on habitats, assemblages, and ecosystem

functions.>®

The impacts of macroplastics on marine biodiversity

Physical collisions of marine mammals, fish, birds, reptiles, and plants with large pieces of
plastics and their ingestion of plastics are leading to a growing number of deaths among marine
organisms. In addition, an increasing amount of macroplastics is being found in the guts and
tissues of various marine species.’” Furthermore, the accumulation of plastics in the circulatory,
lymphatic, and respiratory systems of marine organisms can cause behavioural changes, shifts

in gene expression, and physiological disruptions.*®

Macroplastics pose a particularly serious threat to sea turtles, as they select their food based on
visual cues and often mistake floating plastic for jellyfish. Plastic parts can translocate into the
circulatory, lymphatic, respiratory, or other biological systems, resulting in suffocation and
starvation, physiological disturbances, changes in gene expression, and alterations in behav-

iour.>

The impacts of microplastics on marine biodiversity

Microplastics can transfer a wide range of toxic chemicals, metals, and micropollutants into
oceans. Additives used to enhance the properties of plastics often remain in microplastics, re-
sulting in co-contamination of the environment. Microplastics can be ingested and accumulated
in the guts and tissues of marine organisms, potentially causing inflammation — an effect that

t40

can be exacerbated when toxic additives are present™ — and leading to less food consumption

because microplastics are eaten.*!

The effects of microplastics on crustaceans, molluscs, and polychaetes are diverse, ranging
from changes in gene and protein expression to inflammation and reduced reproductive suc-
cess. However, some laboratory studies report no observable effects, leaving the overall impact

of microplastics on these groups still unclear.*?

36 ibid.

37 ibid 23.

38 ibid.

3 ibid.

40 ibid.

41 John S Woods and others, ‘Towards a meaningful assessment of marine ecological impacts in life cycle
assessment (LCA)’ (2016) 89-90 Environment international 48, 57.

42 UNEP, ‘FROM POLLUTION TO SOLUTION’ (n 9) 25.
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Despite significant scientific efforts to monitor microplastics, it remains challenging to do so
both in the environment and under laboratory conditions. Collection methods often involve
nets with mesh sizes too large to capture the smallest microplastics, leading to an underestima-
tion of their quantity and impact.*> More research is needed to assess the full effects of micro-
plastics on marine biodiversity, using more “objective” indicators such as inhibition of food
assimilation, internal physical damage, and external physical damage.** This complexity makes
it difficult to develop a clear overview that could serve as a solid foundation for legal arguments

before court.
Impacts on habitats, assemblages, and ecosystem function

Plastic debris can significantly alter the composition of macrofaunal, microfaunal, and bacterial

assemblages in marine ecosystems and therefore influence the ecosystem functions.*

Macroplastics can interfere with key ecosystem processes. For example, they can block gas
exchange between sediment and water, reducing the flow of essential inorganic nutrients and
thereby limiting biological productivity at the base of the food web.*¢ Habitat-forming species
like corals, cord grass, and seagrasses are particularly vulnerable to damage from discarded
fishing gear and other large plastic items, which can physically harm these critical organisms.*’
Furthermore, a higher likelihood for coral disease has been shown after contact of corals with

macroplastics (89%) than without contact with macroplastics (4%).*®

Changes in species assemblages can also result from the introduction of invasive species trans-
ported by floating plastics. Because plastics are lightweight and can remain buoyant for long
periods, they serve as vectors for over 380 identified taxa — including microorganisms and
disease-causing agents — spreading them across marine environments. The loss of native habi-
tat-forming species, combined with the arrival of alien species, can drastically reshape com-
munity structures,* displace native species and introduce species.’® However, various studies
indicate that the introduction of alien species primarily occurs through ship transportation, hu-

man-made corridors that connect breeding and foraging grounds of migratory species, and

4 ibid 25.

4 ibid 23.

4 ibid 26.

46 ibid.

47 ibid.

4 ibid.

4 ibid 27.

30 Woods and others (n 41), 56.



aquaculture.’! Nevertheless, this focus might partly reflect a research imbalance: while the role
of ship transport in species invasions has been widely studied, considerably less research has
been conducted on the potential for plastics to serve as vectors for invasive species.>? Addi-
tionally, plastics provide surfaces for chemical additives and contaminants such as heavy met-

als and persistent organic pollutants to accumulate, further altering ecosystem health.>

Also micro- and nanoplastics can serve as habitats for microorganisms, forming what is known
as the plastisphere. This microhabitat has the potential to influence surrounding ecosystems
and communities, though its full impact is still being studied.>* Since nanoplastics have a high
surface area compared to their volume, they are more likely to absorb pollutants and contami-
nants.>® The presence of bacteria on microplastics highlights the complex interactions between

the plastisphere and other marine habitats.>®

Microplastics are taken up and accumulated throughout all levels of the marine food chain.
Organisms at the lowest trophic levels often mistake microplastics for food, leading to inges-
tion by fish and, ultimately, to accumulation of microplastics by species at the highest tropic
levels such as whales — either directly or via contaminated prey. As plastic pollution in marine

environments increases, both marine life and humans are increasingly exposed to its effects.’’

Due to their small size, microplastics have reduced buoyancy and tend to sink into various
marine reservoirs, impacting benthic ecosystems. This can diminish the ability of key species
to perform their ecological roles — for instance, corals' capacity to build reefs and the bioturba-
tion activity of worms such as lugworms.>® By decreasing the flow of inorganic nutrients such
as ammonium and silicate from the sediment and by reducing the biomass of microscopic pri-
mary producers in the sediment, microplastics can disrupt ecosystem functions.” Invertebrate
communities are also affected by microplastics, particularly depending on the characteristics
of their sedimentary habitats. Effects include reduced species richness, shifts in community

t60

composition, and alterations in fungal community development.”™ Microplastics can also

S YOUMARES 8 — Oceans Across Boundaries: Learning from each other 111; Woods and others (n 41), 56.
2 José C Garcia-Gomez, Marta Garrigds and Javier Garrigds, ‘Plastic as a Vector of Dispersion for Marine
Species With Invasive Potential. A Review’ (2021) 9 Front Ecol Evol, 3.

53 UNEP, ‘FROM POLLUTION TO SOLUTION’ (n 9) 26.

>4 ibid 12.

55 ibid 29.

36 ibid; Tamara S Galloway, Matthew Cole and Ceri Lewis, ‘Interactions of microplastic debris throughout the
marine ecosystem’ (2017) 1(5) Nature ecology & evolution 116, 5.

STUNEP, ‘FROM POLLUTION TO SOLUTION’ (n 9) 27.

38 Galloway, Cole and Lewis (n 56), 5; UNEP, ‘FROM POLLUTION TO SOLUTION’ (n 9) 27-28.

% ibid 28.

% UNEP, ‘FROM POLLUTION TO SOLUTION’ (n 9) 29.
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disrupt abiotic-biotic relations — for example, by changing beach temperatures where sea turtles
lay their eggs. Since the sex of hatchlings is dependent on temperature, microplastics can in-

fluence population dynamics.®!

Microplastics also influence the global carbon cycle. This happens by altering metabolic rates,
reproduction and the survival of zooplankton which have effects on the primary production in
marine waters and therefore influences the transfer of carbon into the deep sea.®? This cascade
of effects can reduce the carbon absorption capacity of ecosystems like reefs and seagrass beds,
contributing to climate change — which, in turn, creates feedback loops that exacerbate biodi-

versity loss.%
Conclusion

This chapter has given an overview over the ways in which plastics have impacts on marine
biodiversity and ecosystems. However, the numerous different factors and feedback loops
within marine ecosystems make it difficult to summarize the effects for legal usage. Therefore,
it is important for jurisdiction to focus on concrete impacts in specific case studies that can be

scientifically proven.

3.2.2 Marine biodiversity loss through side-effects of the production of plastic

Since the impacts of plastic pollution on marine biodiversity are not limited to the direct effects
of plastic debris in the ocean, this section highlights the indirect effects associated with the
entire plastic life cycle — concentrating on the production of plastics — on marine biodiversity

loss.
Climate change, marine biodiversity and plastic pollution

Although climate change and plastic pollution are frequently treated as separate environmental
challenges, they are in fact deeply interconnected crises with several links between the produc-

tion, use, and disposal of plastics and the broader issue of climate change.%*

Plastics contribute substantially to climate change in multiple ways. Plastics are predominantly

derived from fossil fuels, and their production is a major source of GHG emissions, particularly

o1 ibid.

62 Galloway, Cole and Lewis (n 56), 5; UNEP, ‘FROM POLLUTION TO SOLUTION’ (n 9) 26.

63 ibid 29.

% Ford and others (n 13), 2; Hamilton, L. A. Feit, S. Muffett, C. Kelso, M. Rubright, S. M. Bernhardt, C.
Schaffer, E. and others, ‘Plastic & Climate: The hidden costs of a plastic planet’ (2019); UNEP, ‘Neglected:
Environmental Justice Impacts of Marine Litter and Plastic Pollution’ (n 8).
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carbon dioxide (COz). Over 3% of global CO: emissions stem from the primary production of
plastics. These emissions include not only direct CO: from the manufacturing process but also
indirect emissions such as methane leakage during extraction, emissions from land clearance
for infrastructure, and the transportation of fossil fuels.% It is estimated that plastics could be

responsible for approximately 19% of the global carbon budget by 2040.%¢

The refinement of plastic materials is also highly energy-intensive and contributes significantly
to GHG emissions.®” Moreover, the end-of-life phase of plastics, which includes recycling,
landfilling, and incineration, emits further GHG. In a life cycle assessment conducted by Zheng
and Suh, it was found that 9% of the total GHG emissions across the entire plastic life cycle
originate from the disposal phase.®® However, it's not possible to generalize which disposal
method results in the fewest emissions, as outcomes vary depending on factors such as incin-
eration efficiency, energy recovery, and the quality and energy demands of recycling pro-
cesses.*” In addition to emissions during production and disposal, plastics release GHG during
degradation, especially in the form of methane and ethylene. The amount and type of gases
emitted depend on the type of plastic, and notably, smaller plastic parts tend to emit more GHGs
as they degrade.”® Finally, microplastics can indirectly exacerbate global warming by reducing
the capacity of carbonate reefs and primary producers to absorb carbon. As these organisms
ingest microplastics, their ability to sequester carbon diminishes, creating a knock-on effect

that links microplastic pollution directly to the climate crisis.”!

Climate change also affects plastic pollution through complex feedback loops that alter how
plastics behave and where they accumulate in the environment. Shifts in ocean currents, tem-
perature gradients, and weather systems will influence the movement, concentration, and dis-
tribution of plastics on a global scale.”? One significant consequence of global warming is the
ongoing retreat of sea ice, which is expected to release microplastics that had been previously

trapped within the ice into the marine environment.” Additionally, rising sea levels could lead
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to the disturbance and mobilization of plastics stored in coastal sediments, releasing them into
surrounding waters.”* Furthermore, climate change is driving an increase in extreme weather
events, including more frequent and intense storms, heavy rainfall, and stronger winds. These
events play a significant role in the dispersal of mismanaged plastic waste, spreading debris
across both land and sea and accelerating its entry into marine ecosystems.”® This reinforces

many of the impacts of plastic pollution on marine ecosystems described in the chapter 3.2.1.

Global warming also leads to physical and chemical changes in the ocean. They occur on a
global scale, though their intensity varies regionally depending on ocean circulation, wind pat-
terns, and climate variability (such as El Nifio).”® One of the most prominent changes is the
increase in average sea surface temperature accompanied by a rise in the frequency and inten-
sity of sea surface temperature anomalies.”’ In addition, the global average sea level is steadily
increasing.”® The retreat of sea ice is also being observed, particularly in the Arctic and along
the West Antarctic Peninsula. Moreover, a loss of dissolved oxygen in the ocean interior is

projected, which will lead to changes in upper-ocean salinity.”’

Marine organisms are adapted and acclimatized to specific abiotic conditions under which they
function optimally. However, each species has environmental thresholds beyond which biolog-
ical performance — such as growth and reproduction — is impaired or entirely lost. These thresh-
olds vary widely between species, depending on their ability to adapt or acclimatize.®® Conse-
quently, global shifts in abiotic ocean conditions can directly impact the physiological perfor-
mance of marine species. For many of them, it is expected that they will not be able to adapt,
acclimate, or adjust the timing of key life-history events (a trait known as phenotypic plasticity)
quickly enough to keep pace with environmental changes. As a result, these abiotic changes
are likely to trigger increased migration, leading to altered ecosystem assemblages and the dis-
ruption of community interactions. In cases where migration is not possible, elevated mortality
rates may occur, potentially resulting in local extinctions. One of the most pronounced and

well-documented consequences of climate change on the world’s oceans is the significant
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increase in mass bleaching events and mortality of habitat-forming coral reefs. This is mainly

attributed to the rising frequency and intensity of oceanic thermal stress.®!

In conclusion, plastic pollution and climate change are not isolated environmental issues, but
deeply interwoven crises that mutually reinforce one another. Plastic production, use, and dis-
posal contribute significantly to climate change through GHG emissions. At the same time,
climate change exacerbates the scale and distribution of plastic pollution, particularly in marine
environments, through mechanisms such as sea ice melt, rising sea levels, and more frequent
extreme weather events. Together, these stressors have profound impacts on marine ecosystem
functions and species assemblages. When acting in combination, their effects are likely to be
more severe than when occurring independently — for instance, by facilitating the spread of
invasive species or impairing oceanic primary production. However, further research is needed
to better understand the full extent and nature of these combined impacts and the cascading

consequences for marine biodiversity and ecosystem resilience.®?

Acidification, marine biodiversity and plastic pollution

The ocean serves as the main carbon sink and has absorbed around 40% of anthropogenic CO-
emissions over the past two centuries.®* An increase in atmospheric CO: leads to changes in
the carbonate chemistry of seawater. This results in a lower saturation state of seawater with
respect to aragonite, a form of calcium carbonate, and a decline in the pH of the ocean surface
—which is referred to as ocean acidification.®* These chemical changes in seawater are expected
to negatively affect marine organisms, communities, and ecosystems. Species that rely on cal-
cium carbonate for their shells or skeletal structures — such as corals and crustaceans — are
particularly vulnerable, as ocean acidification impairs their ability to form and sustain these
structures.®> However, a comprehensive understanding of how acidification influences survival
and fitness in marine life — through processes like calcification, photosynthesis, and other phys-
iological responses — remains underdeveloped.®® At the community and ecosystem level, po-

tential consequences include reduced species diversity and biomass, as well as disruptions to

81 ibid.

82 Ford and others (n 13), 5-7.

8 Woods and others (n 41), 52.

8 Danling Ma, Luke Gregor and Nicolas Gruber, ‘Four Decades of Trends and Drivers of Global Surface Ocean
Acidification’ (2023) 37(7) Global Biogeochemical Cycles, 1.

85 Woods and others (n 41), 52.

% ibid.

13



food web dynamics. These may arise from altered predator-prey relations and competitive in-

teractions among species, although the full extent of these effects is still largely unknown.?’

Most studies agree that elevated atmospheric CO: levels are the primary driver of decreasing
ocean pH and carbonate saturation states.®® However, Romera-Castillo et al. (2023) demon-
strated in laboratory experiments that abiotic leaching from plastics can also contribute to ocean
acidification, particularly when the plastics have aged and are exposed to sunlight.* In addi-
tion, because the production of plastics accounts for a portion of global CO: emissions (as
outlined in the section Climate Change and Plastic Pollution), plastic pollution also indirectly
contributes to ocean acidification. Nevertheless, it remains difficult to quantify to what extent

plastic production specifically impacts marine biodiversity loss through this pathway.
Offshore hydrocarbon activities, plastic pollution and marine biodiversity

The extraction of fossil fuels — partly to produce plastics — directly affects marine biodiversity
through their exploitation, extraction and transportation. While it is difficult to precisely quan-
tify the specific causes of biodiversity loss at extraction sites due to the multitude of interacting
biotic and abiotic factors and the high local variability of marine ecosystems, it is clear that
fossil fuel exploration, extraction, and transportation in marine habitats pose significant threats

to marine life. The best-documented impacts are outlined below.”

During the exploration phase, marine ecosystems are affected by habitat alteration and intense
underwater noise pollution. Exploratory drilling and seismic surveys produce some of the loud-
est human-made noises in the ocean, which can lead to physiological stress in marine organisms
and disrupt their behaviour.”! In the extraction phase, marine biodiversity is harmed by habitat
conversion, degradation of the seafloor, contamination from pollutants such as oil spills, the
introduction of invasive species, and other physical disturbances at extraction sites.”” In addi-

tion to exploitation- and extraction-related activities, shipping associated with fossil fuel
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operations also negatively impacts marine life through underwater noise pollution and the po-

tential for chemical contamination.®?

Although 95% of fossil fuel infrastructure is located on land, offshore activities still pose con-
siderable risks.”* Biodiversity tends to be particularly high in coastal regions and lower lati-
tudes — areas that are also focal points for offshore oil and gas operations. These include estu-
aries, salt marshes, and mangrove habitats. Most offshore exploitation infrastructure is located
near the coast,” and 67% of all offshore hydrocarbon activities are situated in regions ranked
among the top 10% for species richness, endemism, or both.”® Exploration and extraction often
take place in marine regions ranked in the top 10% for species richness, putting around 85% of
all assessed marine species at risk. Only 15% of these species remain unaffected by hydrocar-

bon activities.”’

Because oil and gas extraction typically occurs in relatively small areas, approximately 90% of
the marine species that overlap with these activities have less than 10% of their global distri-
bution within affected zones. But, of the 566 species listed as threatened on the [UCN Red List
and included in Venegas-Li’s database, 7% had more than 15% of their range overlapping with
hydrocarbon activity areas which poses even more risk to threatened species.”® Hotspots of oil
and gas extraction sites are among others the Gulf of Mexico, Western Africa, and the South
China Sea® - areas where also Indigenous Peoples live and whose nutrition could be directly

impacted.
Conclusion

Marine biodiversity is experiencing considerable global declines attributed to anthropogenic
activities. The most serious threats of plastics on marine biodiversity are (1) the direct pollution
in the oceans, (2) the contribution of the production of plastics through the extraction of fossil
fuels to climate change and ocean acidification and (3) the direct effects of the exploitation,
extraction and shipping of fossil fuels as they provide the raw material for plastics production.
Frequently, species that are vulnerable, rare, or play a crucial role in maintaining ecosystem

functions are impacted by plastic pollution.
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The previous section aimed to summarise the most significant causal links between plastic
pollution and marine biodiversity loss identified by current research. However, the impacts of
a particular threat on marine biodiversity are not uniform since marine ecosystems — including
ecosystem functions, the interactions with other ecosystems and influences like global warming
and ocean acidification — are complex. Due to the non-linear dynamics and unpredictable feed-
back loops involved, it is in practicality impossible to fully model all the impacts of plastics on
marine biodiversity. In addition, threats are not homogenously distributed around the globe.'?
This raises the question of how much and which kind of evidence is required in legal reasoning:
are the already established effects, combined with the scientific recognition of additional, yet
unknown, consequences, sufficient to demonstrate that plastic pollution plays a significant role
in marine biodiversity loss? Thus, specific case studies are needed to help establish more con-
crete links between plastic pollution and biodiversity loss, which courts can then use as a basis

for developing their jurisprudence.

4. The dependence of Indigenous Peoples’ nutrition on marine biodi-

versity

There are more than 476 million Indigenous Peoples in 90 countries all over the world.!%! In
the United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP), there’s no
clear definition of Indigenous Peoples in order to acknowledge the high diversity of Indigenous
Groups. However, Art. 33(1) of the UNDRIP makes sure that “Indigenous peoples have the
right to determine their own identity or membership”.!%> Though according to the UN, Indige-
nous Peoples are characterized by their historical ties with pre-colonial or pre-settler societies
and their deep connection and interdependence to territories and natural resources. Indigenous
Peoples live in distinct political, social, or economic systems and they have distinct languages,

cultures, beliefs, and knowledge systems.'%’

Indigenous Peoples whose nutrition relies primarily on seafood are particularly dependent on

marine resources for food, medicine, materials, and housing locations.!** Moreover, cultural
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traditions and practices are often deeply connected with the sea, its resources and nutrition.'%
The knowledge of coastal Indigenous Peoples is mainly centred around sustaining life at and
in the sea, including fishing, ship construction, maritime navigation, and integration with ma-

rine environments. '

The resources that are essential for coastal Indigenous Peoples’ nutrition depend on functioning
ecosystems and marine biodiversity (see chapter 3.2). Therefore, their nutrition and livelihoods
are directly threatened by plastics since the direct impacts of marine plastic pollution are alter-
ing key (coastal) ecosystems, genetic, species and ecosystem diversity and thus impairs eco-
system functions and goods, which in turn undermine local food production and reduces the
effectiveness of natural coastal protection.!”” Furthermore, reduced ecosystem resilience can
lead to often unpredictable secondary societal effects such as the diminished ability of coastal
communities to cope with extreme weather events and the challenges posed by climate
change.!® Other impacts of plastics such as their contribution to climate change and ocean
acidification can further reduce access of Indigenous Peoples to their nutritional resources.!®
Additionally, when Indigenous Peoples are located in specifically sensitive ecosystems that are
vulnerable to environmental harm like the Arctic, the impacts on their nutrition can be even

bigger.!1?

The governance of plastic pollution is often carried out in a top-down manner on global, re-
gional, or national scales. This frequently overlooks the complex needs of local communities
at regional levels and excludes civil society from the process. Indigenous Peoples are often
even more vulnerable to resulting harms due to their weak socio-economic and political-legal
status — often lacking access to healthcare, education in state schools, and facing high unem-
ployment rates. They are also frequently subject to discrimination by the state itself, including

through non-participation and statelessness.'!!
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Examples

All over the world, Indigenous Communities depend on marine resources for their livelihoods.
An example are the Orang Suku Laut, an Indigenous Malay roving fishing community, who

12 and who “inscribe their

rely on maritime organisms as their primary source of nutrition,
identities into the seascape”.!!® Also for Indigenous Peoples in Canada, marine resources are
essential for their well-being, because “access to ocean and coastal territories is essential for
cultural continuity — including traditional management and harvesting practices, inter-genera-
tional transfer of knowledge, and consumption, trade or sale of local and culturally significant
species used for food, social and ceremonial (FSC) purposes”.!!* Other affected Indigenous
Peoples are located in the Arctic, Colombia, Ghana, the Pacific Islands, and Scandinavia, where

various Indigenous Communities depend on fishing in marine areas for their livelihoods.!"

5. The relevance of HR law 1n the context of the thesis

Plastic pollution in the marine environment is a transboundary issue, with debris drifting across
national borders and affecting ecosystems far from its point of origin and with reinforcing other
harms like climate change and ocean acidification. For this reason, the legal implications of
marine plastic pollution extend beyond national jurisdictions and must also be understood

through the lens of international law.

While several areas of both national and International Environmental Law (IEL) address as-
pects of plastic pollution and biodiversity loss, they do not directly cover Indigenous Peoples’
rights in this context. International environmental law includes a range of relevant agreements,
such as the Basel Convention on the Control of Transboundary Movements of Hazardous
Wastes and Their Disposal, the United Nations (UN) Convention on the Law of the Sea, and
the Convention on the Prevention of Marine Pollution by Dumping of Wastes and Other Mat-
ters, all of which regulate marine pollution to varying degrees. However, these frameworks do

not directly engage with the specific rights and needs of Indigenous Peoples affected by marine
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biodiversity loss caused by plastic pollution.!'® Although non-state actors, such as Indigenous
Peoples, can bring individual claims under international law, doing so for transboundary harms
like marine plastic pollution requires their home state to advocate on their behalf — a process

that demands significant legal knowledge, access to technology, and political will.!!”

Aside from this, many efforts in regulating marine plastic pollution remain piecemeal — target-
ing specific plastic products or managing the displacement of plastic waste from one region or
country to another.''® Such measures have so far proven inadequate in addressing the scale of
the crisis. Some national policies have begun refining the scope of HR obligations in this area,
but a comprehensive and binding global response is still lacking.'!® Therefore, in 2022 the
United Nations Environment Assembly took a step forward by adopting a resolution to create
a legally binding instrument to regulate plastic pollution: the GPT. However, in the latest draft
of the GPT, the rights of Indigenous Peoples are not specifically addressed.

HR law might play a crucial complementary role in addressing global environmental crises
such as plastic pollution and biodiversity loss, as it offers a safeguard mechanism placing af-
fected individuals and communities at the centre of legal and policy considerations and offer
particular protection for vulnerable groups such as Indigenous Peoples. Importantly, interna-
tional HR law also grants Indigenous Peoples, who are particularly vulnerable towards envi-
ronmental harm,'?° the right to define their own status, regardless of whether they are officially
recognized by a state.'?! This is especially significant for transboundary issues like marine
plastic pollution: extraterritorial jurisdiction under HR law may allow for the protection of
Indigenous Peoples even in cases where their state does not recognize their status.'*> Moreover,
states’ obligations also include taking responsibility for non-state actors, such as corporations

based in their territory, when these actors cause HR violations abroad.'?
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Selection of the HR documents

Since affected coastal Indigenous Peoples are located all over the globe (see chapter 4), the UN
and different regional HR frameworks hold jurisdiction over different Indigenous Peoples.
Therefore, legally binding HR treaties from different regions, namely the ICCPR, ICESCR,
ECHR, ACHR, and the Banjul Charter are analysed.

There also exist the Arab Charter on Human Rights (ArCHR)!?* and the Asian HR Charter.!?
The Arab HR Committee reviews periodic reports submitted by member states, issues conclud-
ing observations and recommendations, and engages in dialogue with states. The Asian HR
Commission conducts visits, engages in campaigns, is involved in HR education and publishes
opinions.!?® However, both institutions don’t have power to hear contentious cases or issue
legally binding judgments and are not engaged with individuals or NGOs directly.'?” Since the
Arab and Asian HR systems don’t incorporate mechanisms to rule on cases, these systems are
not further analysed. Further important documents are the UDHR, UNDRIP, and International
Labour Organisation (ILO) Convention 169, which are not legally binding. These instruments
are applied when legal bodies draw on them for interpretation, but they are not explicitly ana-
lysed in this thesis. This thesis, however, cannot offer an exhaustive analysis and there might
be other provisions that could be relevant as well. Further, the concrete impacts on HR and

exact states’ obligations have to be assessed on each case individually.!?3

6. Limitations and challenges

In this chapter the most significant limitations and barriers for a violation to be found on the

topic of the thesis is elaborated on.

First of all, if a country did not ratify a treaty or additional protocol to it, it cannot be held
responsible before a particular treaty-body or a court or individual complaints are not ac-
cepted.'?’ For instance, for being able to bring individual complaints before the Human Rights

Committee (HRC) or the Committee on Economic, Social and Cultural Rights (CESCR), states
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have to adopt the Optional Protocol to the ICCPR or the ICESCR. At the moment (08/2025)
there are 116 state parties to the Optional Protocol to the ICCPR!*® and 31 state parties to the
Optional Protocol to the ICESCR."*! Furthermore, declarations such as the UNDRIP are not
legally binding which reduces their power. Since almost no Asian country has ratified the op-
tional protocols to the ICESCR and ICCPR,'*? and the Asian HR system does not provide a
mechanism for individual complaints, Indigenous Peoples in Asia have relatively limited pro-

tection.
Legal personality

Actors must be recognized by the legal systems of a state in order to hold rights. Otherwise,
they cannot access the law.!** The right to self-identification as Indigenous is provided in the
UNDRIP with Arts. 3 and 33'** and the ILO Convention 169 with Art. 1.!% In the legally bind-
ing HR instruments assessed in this thesis, there is no specific right to self-identification. How-
ever, a right to self-determination is found in the ICCPR,!*¢ ICESCR,!*” ACHPR,!*® and in the
IACtHR’s jurisprudence.'® In the context of this thesis, when the legal personality of Indige-
nous Peoples is not recognized, and access to legal mechanisms is therefore denied, significant

barriers arise to the enforcement of their rights.
Procedural rights

Procedural rights form the basis for the effective realization of substantive rights, particularly
for vulnerable groups such as Indigenous Peoples, as they enable the practical implementation
of those rights. The Special Rapporteur on HR and the Environment, John Knox, outlines key
procedural rights in environmental cases. According to him, states are required “(a) to assess
environmental impacts and make environmental information public; (b) to facilitate public par-

ticipation in environmental decision-making, including by protecting the rights of expression
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and association; and (c) to provide access to remedies for harm”.!*® The UNDRIP provides a
more detailed articulation of procedural rights, including, inter alia, the right to free, prior, and
informed consent.!*! Furthermore, the CESCR, in its General Comment No. 12 on the right to
food, emphasizes, inter alia, the importance of “accountability, transparency, people’s partici-
pation, decentralization, legislative capacity, and the independence of the judiciary”, conclud-
ing that good governance is essential to the realization of all HR.!*> However, these procedural
rights are often not guaranteed in practice. While there may be an abstract recognition of In-
digenous rights — for example, through voting in favour of the UNDRIP — realizing these rights
often falls short. This includes a lack of concrete legal recognition, denial of Indigenous iden-
tity, the establishment of hierarchical systems, and the marginalization and othering of Indige-
nous Peoples.!*® If these procedural rights are not guaranteed, it might be difficult for Indige-

nous Peoples to bring a claim before a legal body at all in the context of the thesis.

The complexity and transboundary nature of plastic pollution and marine biodiversity

loss

Chapter 3.2 shows the interrelations between the whole lifecycle of plastics and marine eco-
systems. The relative impacts of plastics compared to other impacts such as climate change,
ocean acidification and overfishing on marine biodiversity cannot be assessed due to the com-
plexity, non-linearity and unpredictability of cause-effect-chains. Thus, it remains challenging
to assess the relative magnitude of plastics' impact on marine biodiversity in comparison to
other environmental stressors. However, although the impacts of plastics on marine ecosystems
and biodiversity are complex, it is clear that plastics alter ecosystem constellations and con-
tributes to species, genetic and ecosystem loss (see chapter 3.2). This complexity of marine
ecosystems poses a challenge to prove causality. Due to the limited availability of relevant case
law, this question cannot be conclusively answered. However, it will be addressed in Chapter
7 when examining the specific HR provisions relevant to the context of this thesis and parallels
are drawn to climate jurisprudence which has established precedents for addressing complex

environmental harms.

Further, the harm of plastics mostly stem from a multitude of actors and states. Plastic debris

floats with marine currents and it is therefore hard to detect the source (see chapter 3.2.1).
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Furthermore, climate change and ocean acidification — to which plastics production contributes
— are also transboundary harms (see chapter 3.2.2). Therefore, the question arises which states
can be hold accountable for harms stemming from plastic pollution. In the following, it is

touched upon these questions.

Regarding transboundary harms, the Adv. Op. of the ICJ on climate change makes clear that
states can also bear extraterritorial responsibility, meaning that obligations under HR law may
apply not only within their territory but also to individuals outside their territory who fall within
the state’s jurisdiction.!** However, the ICJ clarifies that “causation of damage is not a require-
ment for the determination of responsibility as such”.!** Instead, there must be an “internation-
ally wrongful act” that has a nexus to the harm in order for a state to be held responsible. The
ICJ further affirms that this condition can be fulfilled in climate change cases.!® It elaborates
two criteria to assess state responsibility: (a) whether a climate harm is caused by anthropo-
genic action and (b) “to what extent damage caused by climate change can be attributed to a
particular State or group of States”.'*” Since the ICJ applies this principle to climate change,
parallels could be drawn in the causation of those harms, which might lead to a similar appli-
cation of rules to climate change, plastic pollution, and marine biodiversity loss. In this context,
the same criteria of anthropogenic causation and attributability to a state or group of states
could be used for plastic pollution and marine biodiversity loss. However, after developing
those thoughts the ICJ still leaves the question of extraterritorial responsibility in regards to

climate change open.!*3

The CESCR maintains that states have extraterritorial obligations, particularly concerning the
activities of corporations registered within their territory. States are required to take all neces-
sary steps to ensure the realization of HR beyond their borders.!* The HRC also recognizes
extraterritorial obligations. In A.S. and Others v Italy, the HRC held that states may bear such

obligations towards individuals with whom they have “a special relationship of

144 1CJ (ed), Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory: Advisory
Opinion (2004) §108; ICJ (ed), Obligations of states in respect of climate change (n 7) §396.

145 1CJ (ed), Obligations of states in respect of climate change (n 7) §433.
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nomic, Social and Cultural Rights in the context of business activities (2017) §§25-37.
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dependency”.!*° However, it remains unclear whether this notion of a “special relationship of

dependency” is applicable in the context of this thesis.

With regard to the IACtHR, states are considered to have extraterritorial obligations in cases
of environmental harm when there is a “causal link between the action that occurred within its

territory and the negative impact,”!>!

and when the respondent state exercises effective control
over the harm.'®? The IACtHR further emphasizes this position in its Adv. Op. on climate
change, affirming that states bear extraterritorial obligations in the context of climate change.
However, the Court has not clarified how reparations are to be handled in situations involving

extraterritorial responsibility.'>?

In Duarte Agostinho v Portugal, the ECtHR adopts a strict separation between the provisions
of other international legal frameworks — such as the UNFCCC — and the ECHR. As a result,
it rejects the notion of extraterritorial responsibility, instead holding that the states where the
effects of climate change occur, rather than those responsible for the emissions, bear the HR
obligations.!>* In Klimaseniorinnen, the ECtHR acknowledges the transboundary nature of cli-
mate change and GHG emissions.!>> However, in line with its traditionally strict interpretation
of territoriality, it remains rather unlikely that the ECtHR would adopt an extraterritorial ap-
proach in the context of this thesis. Nonetheless, the ECtHR may acknowledge and consider
the transboundary nature of plastic pollution and marine biodiversity loss when assessing a
potential case. In the African HR system, the paucity of relevant case law makes it difficult to
identify a clear and consistent position on extraterritorial obligations. However, the system ap-
pears to align more closely with the European HR approach, where territorial jurisdiction is the

default, and extraterritoriality is treated as an exceptional circumstance.!'>®

Further challenges for litigation come through the often multi-jurisdictional status of sea peo-
ples who are often transboundary communities living in more than one state and who’s tradi-

tional, pre-colonial borders are still ignored, inter alia in the legal systems of HR. This can lead
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to divisions of Indigenous communities into sub-groups and can build tensions within Indige-

nous communities. '’

7. Analysis of potential HR violations in the context of the thesis

After having outlined the relevance of HR in the context of this thesis and its challenges and
limitations, the following section examines potential violations of Indigenous Peoples’ rights
more closely. To answer the research question — in what ways does marine biodiversity loss
caused by plastic pollution impact the nutrition of Indigenous Peoples and thereby violate their
rights — the focus will be placed on how disruptions in food systems affect the realization of

those rights.

7.1 Right to food

Since in the context of the thesis, potential HR violations are analysed in regard to the impact
of marine biodiversity loss on Indigenous Peoples’ nutrition, the right to food is analysed first.
However, among the documents analysed, it is explicitly enshrined only in the ICESCR’s right

to an adequate standard of living and, at the regional level, in the Protocol of San Salvador.
Article (Art.) 11 of the ICESCR states:

“l. The States Parties to the present Covenant recognize the right of everyone to an
adequate standard of living for himself and his family, including adequate food, clothing
and housing, and to the continuous improvement of living conditions. The States Parties
will take appropriate steps to ensure the realization of this right, recognizing to this

effect the essential importance of international co-operation based on free consent.

2. The States Parties to the present Covenant, recognizing the fundamental right of eve-
ryone to be free from hunger, shall take, individually and through international co-op-

eration, the measures, including specific programmes, which are needed:

(a) To improve methods of production, conservation and distribution of food by making
full use of technical and scientific knowledge, by disseminating knowledge of the prin-
ciples of nutrition and by developing or reforming agrarian systems in such a way as to

achieve the most efficient development and utilization of natural resources”.!*8

57 Liljeblad (n 104), 98.
158 [CESCR (n 137) Art. 11.
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The HR to adequate food is described as “of crucial importance for the enjoyment of all
rights”,'> which highlights its interdependence with other HR. According to the General Com-
ment No. 12 of the CESCR, the right to food is realized when everyone has “physical and
economic access at all times to adequate food.”'®° This definition is intended to be interpreted

both broadly and progressively.'¢!

A central element in this context is the concept of adequacy, which is defined as “the availabil-
ity of food in a quantity and quality sufficient to satisfy the dietary needs of individuals, free
from adverse substances, and acceptable within a given culture.”'®? In terms of availability,
individuals must be able to feed themselves directly from “productive land or other natural
resources, or [rely on] well functioning distribution, processing, and market systems”.!%> The
right to food must also be sustainable, ensuring that food remains accessible for both present
and future generations.'® Additionally, food must be “acceptable within a given culture,”
which means that non-nutrient-based values must also be taken into consideration.'%> Moreo-
ver, it must be assessed in light of “prevailing social, economic, cultural, climatic, ecological

9166

and other conditions”!% and must not interfere with the realization of other HR.'®’

States are obligated to “take steps to achieve progressively the full realization of the right to
food”,!%® and must do so by taking the necessary steps “to the maximum of its available re-
sources”.'%? This includes the requirement to “move as expeditiously as possible towards that
goal”.!”® The obligation to respect existing access to adequate food prohibits states from taking
actions that would interfere with such access. The obligation to protect requires states to pre-
vent third parties from depriving individuals of their access to food. Meanwhile, the obligation
to fulfil requires states to take positive steps to strengthen access to adequate food.!”! A distinc-
tion is made between a state’s inability and unwillingness to act in order to realize the right to

food. If a state is unwilling to act, a violation is more likely to be found.!” In contrast, if a state
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claims that it is unable to realize the right to food, it must demonstrate this and is also required
to seek international support.!”® Finally, states bear responsibility for regulating and preventing

harm caused by third parties. This includes an explicit obligation of prevention.'”*

Applying the CESCR’s interpretation of the right to food to the context of this thesis, the
CESCR’s broad understanding of the right to food!”> may increase the likelihood of identifying
a violation in relation to marine biodiversity loss caused by plastic pollution and its impact on
the nutrition of Indigenous Peoples. One particularly relevant element is that adequate food
must be “acceptable within a given culture”,!”® and that prevailing cultural and ecological con-
ditions must be taken into account.!”” This is especially important in the case of coastal Indig-
enous Peoples, whose cultural practices and nutritional systems are often closely tied to marine
resources. Their specific cultural context and dependence on the sea must therefore be consid-
ered in assessing the accessibility of adequate food. Moreover, the sustainability of food sys-
tems is another essential component of the right to food.!”® Marine food chains are increasingly
affected by plastic pollution (see chapter 3.2), raising concerns about whether food security
and sovereignty can be ensured for future generations.!” This undermines the sustainability

requirement and strengthens the argument that a violation has occurred. In this light, key as-

pects of the concept of adequacy may no longer be fulfilled.

The requirement that food be “free from adverse substances” also has potential relevance, es-
pecially considering the presence of microplastics in seafood consumed by coastal communi-
ties.!*® However, this issue exceeds the scope of the present thesis, as it would require a separate

analysis of the health impacts of microplastic ingestion and its implications for food safety.

States may claim that they are unable to take effective action to ensure access to adequate food.
Especially when considering such complex and transnational harms like marine biodiversity
loss caused by plastic pollution, this might be a strong argument. However, they must still
demonstrate that they have taken all necessary steps (the obligation of conduct) and sought

international assistance. '8!
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In summary, this analysis shows that a violation of the right to adequate food could potentially
be found by the CESCR, particularly given the failure to meet key aspects of the concept of
adequacy — namely, sustainability and the consideration of cultural and ecological conditions.
However, states might argue that they are unable to guarantee this right due to the complexity
of marine biodiversity loss caused by plastic pollution, especially considering the transnational
nature of the harm. Moreover, the practical scope of application is significantly limited by the
fact that only a small number of states have ratified the Optional Protocol to the ICESCR,

which is required for individuals to submit complaints.

Within the regional HR systems, the right to food is enshrined in the Additional Protocol to the
ACHR in the area of economic, social and cultural rights (Art. 12).'% To date, 18 states have

ratified this Protocol.'®3

However, according to Art. 19(6), only Arts. 8 and 13 are subject to
individual complaints.'®* As a result, the right to food is not justiciable before the IACtHR and

thus primarily serves as a tool for political pressure, advocacy, and state reporting.

Although the right to food is enshrined in the ICESCR and Protocol of San Salvador, its scope
of application remains limited — mainly due to the small number of state parties to the relevant
treaties, and the restricted justiciability of the right. Therefore, it is important to consider which
other rights could be relevant when assessing potential HR violations in the context of this

thesis.

7.2 Right to life

The right to life is enshrined in various binding international and regional HR instruments,
including the ICCPR, Banjul Charter, ACHR, and ECHR. Its scope, however, varies across
these systems: some adopt a broader interpretation that encompasses access to essential re-
sources such as food and healthcare, while others take a more limited approach. The following

sections analyse these differing approaches.

7.2.1 ICCPR

Art. 6(1) of the ICCPR states:

182 Additional Protocol to the American Convention on Human Rights in the Area of Economic, Social and
Cultural Rights, Protocol of San Salvador (OAS) Art. 12.

183 Department of International Law, OAS, ‘Signatories and Ratifications: A-52: Additional Protocol to the
American Convention on Human Rights in the Area of Economic, Social and Cultural Rights " Protocol of San
Salvador"’ accessed 19 July 2025.

184 Additional Protocol to the American Convention on Human Rights in the Area of Economic, Social and
Cultural Rights (n 182) Art. 19(6).
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“1. Every human being has the inherent right to life. This right shall be protected by

law. No one shall be arbitrarily deprived of his life.”!8

The HRC emphasizes that the right to life entails not only freedom from acts or omissions that
could cause unnatural or premature death, but also the right to live with dignity.'®¢ It also en-
compasses the necessity of “adequate conditions,” which include access to food, water, and
healthcare.!®” States are therefore required to take “appropriate measures to address the general
conditions in society that may give rise to direct threats to life or prevent individuals from
enjoying their right to life with dignity”.'®® Among such threats, the HRC explicitly identifies
“environmental degradation” and the “deprivation of Indigenous Peoples' land, territories, and
resources”.!® Environmental degradation, climate change, and unsustainable development are
recognized as among the most pressing threats to this right.!*® General comment No. 36 further
underscores that the realization of the right to life depends “on measures taken by States parties

to preserve the environment and protect it against harm, pollution and climate change”.!!

The HRC also draws attention to the particular vulnerability of certain groups, explicitly nam-
ing Indigenous Peoples as a population requiring special protection!®?, and stresses the princi-
ples of equality and non-discrimination in this regard.'”® Regarding cross-border responsibili-
ties, the HRC states that “States parties must take appropriate measures to protect individuals
against deprivation of life by other States, international organizations and foreign corporations
operating within their territory or in other areas subject to their jurisdiction”.'** Importantly,
the HRC clarifies that a violation of Art. 6 may occur even where threats do not result in actual

loss of life.!%?

In its General Comment No. 36 the HRC makes clear that states need to pay attention to the
precautionary approach — particularly regarding environmental degradation and also “in re-
sponse to reasonably foreseeable threats to life originating from private persons and entities

whose conduct is not attributable to the State”.!°® In Billy et al., Arif Bulkan, Marcia V.J. Kran
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18 HRC (ed), General comment No. 36: Article 6: right to life (2018) §3.
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and Vasilka Sancin stress the urgency of the precautionary approach in regards to climate

change.'”’

In the case Portillo Caceres et al. v Paraguay, the applicants claimed that, inter alia, Art. 6 was
violated due to the pollution of the environment surrounding their homes with toxic substances
by agribusiness activities. This pollution led to health issues caused by pesticide poisoning —
including the direct death of one person — and resulted in the contamination of waterways used
for fishing as well as the ruination of crops used for food.!”® This situation caused both a lack

of resources for food and serious health problems. The HRC found a violation of Art. 6.!%°

In the case of Pereira et al. v Paraguay, private actors had contaminated the lands, waterways,
roads, and settlements of Indigenous territories through fumigation activities for agribusiness,
thereby breaching domestic environmental laws, while the state failed to exercise adequate
oversight.?% Inter alia, the fumigation led to biodiversity loss and the destruction of natural
resources, resulting in a lack of food sources for the affected communities.?’! The HRC found
violations of Art. 17 (right to private and family life) and Art. 27 (rights of minorities).?°? How-
ever, it did not examine a potential violation of the right to life. In their joint opinion, Arif
Bulkan, Vasilka Sancin, and Héléne Tigroudja expressed regret that the right to life was neither
raised by the applicants nor addressed proprio motu by the HRC.?** They referred to General
Comment No. 36, emphasizing that the right to life should not be interpreted narrowly, and that
general societal conditions — such as environmental degradation — are essential considerations
for its fulfilment.?* Accordingly, they concluded that the state had clearly violated the right to
life by endangering the health of the community, destroying biodiversity and the natural re-
sources vital to their nutrition, and exacerbating the extreme poverty in which the community

lives.?®

In the case Billy et al. v Australia, the applicants claimed that the State party had failed to

implement adequate mitigation and adaptation measures to protect their right to life with

197 Arif Bulkan, Duncan Laki Muhumuza, Marcia V.J. Kran and Vasilka Sancin in: Billy et al v Australia (2023)
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dignity from the negative effects of climate change.?’® The HRC stated, that the Indigenous
Peoples in this case were particularly vulnerable due to the “lack of alternatives to subsistence
livelihoods”.2%7 In its analysis, the HRC referred to its General Comment No. 36, emphasizing
that positive measures are required to protect the right to life and recognizing environmental
degradation and climate change as pressing threats to this right.2% The reduction of marine life
used for food and cultural purposes was also mentioned as an issue impacting the right to life.
However, no violation of Art. 6 was found. Three HRC members®” partially dissented, arguing
that the loss of (marine) food sources — being one of four contributing factors — rendered a life
in dignity impossible in this case and therefore constituted a violation of Art. 6. They called for

a non-restrictive interpretation of Art. 6, as outlined in General Comment No. 36.21°

Plastic pollution, as outlined in chapter 3.2, causes severe disruption to marine biodiversity and
can be seen as environmental degradation, which the HRC classifies as one of the most pressing
issues. As discussed in chapter 4, Indigenous Peoples are often deeply reliant on marine eco-
systems for nutrition. When access to essential resources such as food and water becomes so
impaired that their living conditions can no longer be considered “adequate”, a violation of the
right to life may occur. If states fail to take appropriate action to prevent the deprivation of
Indigenous Peoples’ land, territories, and resources — including marine environments — this
may reinforce a breach of Art. 6. The HRC has emphasized that a precautionary approach must
be applied in cases of environmental degradation. The loss of marine biodiversity caused by
plastic pollution constitutes a foreseeable and ongoing threat to the nutrition of Indigenous
Peoples. Under this approach, states could be held responsible for omissions when they fail to
take measures to reduce plastic pollution. Consequently, considering the precautionary princi-

ple may increase the likelihood of finding a violation when litigating on the topic of this thesis.

Challenges in the litigation of plastic pollution and Indigenous rights may arise because of the
transboundary nature of plastic pollution. Here, the HRC has made clear in its General Com-

ment No. 362! and 312! and in its decisions®!® (e.g. Delia Saldias de Lopez v Uruguay, Billy
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et al.) that states bear responsibility for their transboundary impacts. As the HRC stated in Delia
Saldias de Lopez, “Art. 2(1) [...] does not imply that the State party concerned cannot be held
accountable for violations of rights [...] which its agents commit upon the territory of another
State”.2!* In practical terms, the HRC explained that jurisdiction under Art. 2 is defined not by
location, but by “power or effective control” over an individual by State agents, even when
operating abroad.?!> Moreover, although private actors are frequently the primary sources of
marine plastic pollution, states cannot evade responsibility. Under the HRC’s framework, they
are required to exercise due diligence in addressing foreseeable threats to life arising from such
non-state actors.?'® Furthermore, as happened in Billy et al., the HRC still tended to interpret
the right to life restrictively — and not acknowledge the positive obligations as necessary to
guarantee the right to life in dignity.?!” However, in Portillo Cdceres the HRC decided that the
lack of resources for food combined with the applicant’s health issues caused by environmental
pollution poisoning — including the direct death of one person — constituted a violation of Art.
6.21% Additionally, in Pereira et al. three members of the HRC clearly demand to acknowledge
the violation of the right to life, inter alia, through the impact of pollution-introduced biodi-
versity loss on Indigenous Peoples’ nutrition.?!” Thus, in the context given in the thesis a com-
bination of impacts caused by plastic pollution on Indigenous Peoples could lead to a finding

of a violation of the right to life by the HRC.

In conclusion, where states fail to take appropriate, reasonable, and proactive measures to ad-
dress plastic pollution and its damaging effects on marine biodiversity — upon which coastal
Indigenous Peoples depend for adequate living conditions — such omissions may amount to a

violation of their right to life under Art. 6 ICCPR.
7.2.2 ECHR
Art. 2 of the ECHR states:

“1. Everyone’s right to life shall be protected by law. No one shall be deprived of his
life intentionally save in the execution of a sentence of a court following his conviction

of a crime for which this penalty is provided by law.
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2. Deprivation of life shall not be regarded as inflicted in contravention of this Art. when

it results from the use of force which is no more than absolutely necessary:
(a) in defence of any person from unlawful violence;

(b) in order to effect a lawful arrest or to prevent the escape of a person lawfully de-

tained;

(c) in action lawfully taken for the purpose of quelling a riot or insurrection.”?%°

The European Court of Human Rights’ (ECtHR) guide on environmental case-law primarily
addresses industrial activities and foreseeable natural disasters — but the ECtHR neither found
violations of the right to life in situations of pollution or biodiversity nor Indigenous Peoples’

rights.??!

According to the ECtHR’s guide on the right to life, this right is interpreted more narrowly in
the European system compared to the ICCPR.??*> To establish a violation of Art. 2, there must
be a real and imminent risk to life.?>* As stated in the guide on the right to life, the ECtHR has
found that positive obligations arise under Art. 2 in various contexts, particularly in ensuring
the existence and effective implementation of relevant legislative and administrative frame-
works.??* This was underscored in the case of KlimaSeniorinnen Schweiz v Switzerland, in
which the applicants claimed that the state had failed to fulfil its positive obligations to effec-

°> and in the recent case of Cannavacciuolo

tively protect life in the context of climate change,?
and Others v Italy. In this case, the ECtHR addressed a situation of systematic, decade-long,
widespread, and large-scale pollution. The pollution did not originate from one clearly identi-
fiable polluter but rather from various illegal activities by different private parties, with differ-
ing impacts on the local population and environment.??® The ECtHR held that the state had a
duty of precautionary protection — such as investigating, identifying, and assessing the nature

and level of risk — and found that the state's actions had been taken too late.??’
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» 228 was met due to the “inev-

In Klimaseniorinnen, the threshold of being “real and imminent
itability and irreversibility of the adverse effects of climate change” and the likelihood that
such impacts would increase in both frequency and gravity.??* Also the topic of this thesis
brings inevitable and irreversible impacts from marine biodiversity loss on Indigenous Peoples,

and through the ongoing production and use of plastics the impacts could get even graver.

With regard to the exact means by which states are to fulfil their positive obligations under the
right to life, the ECtHR grants them a wide margin of appreciation. However, in Klimasen-
iorinnen, the ECtHR decided to reduce this margin by considering “the scientific evidence
regarding the urgency of combating the adverse effects of climate change, the severity of its
consequences, including the grave risk of their reaching the point of irreversibility, and the
scientific, political and judicial recognition of a link between the adverse effects of climate
change and the enjoyment of (various aspects of) HR”.%3° Similar conditions could be present
in a case involving Indigenous Peoples whose right to life is impaired due to the impact of
marine biodiversity loss on their nutrition. In Klimaseniorinnen, the decisive element was sci-
entific research; therefore, for the ECtHR to find a violation in this context, it would likely
require substantial scientific evidence establishing the link between plastic pollution, marine
biodiversity loss, and the resulting nutritional deprivation faced by Indigenous Peoples. Chap-
ters 3 and 4 of this thesis attempt to outline such impacts, but considerably more research would

be necessary to serve as a scientific foundation.

Moreover, the ECtHR recognizes the relevance of the precautionary principle. In Klimasen-
iorinnen, it held that the “concepts of directness, inevitability and irreversibility” must be ap-
plied in assessing environmental threats.?*! Similarly, in Cannavacciuolo and Others, the EC-
tHR found that the state had a duty of precautionary protection, including the investigation,
identification, and assessment of the nature and level of risk, and determined that the measures
taken had been implemented too late.?*?> While this case focused primarily on the health impacts
of pollution and is not directly applicable to the present context, the ECtHR acknowledged the
complexity of pollution and its various effects on local communities which could also serve as

a base for establishing a violation in the context of this thesis.
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An obstacle for the ECtHR to find a violation in this context might be, that the states’ obliga-
tions arising from Art. 2 are limited to applicants who fall under the jurisdiction of the state

concerned.??

If a state is to be found responsible for a violation, it has to be shown that a state
exercises “power or effective control” over an individual.** In the case of marine plastic pol-
lution it might be difficult to prove which state is responsible for the harm since plastics floats
uncontrolled in the oceans. Also, the plastics don’t stem from one identifiable polluter. Further-
more, — as chapter 3.2 shows — the impacts from plastics on marine biodiversity are complex,
and it is not yet — and perhaps never will be — possible to examine how big the impact of plastics
on marine biodiversity is in comparison to other impacts such as large-scale fishing, ocean
acidification, and climate change (in which plastics also play a role — see section 3.2.2). As a
response to the challenges named, the case Cannavacciuolo and Others could serve as a base,
since it also dealt with large-scale and complex pollution and the ECtHR hold Italy as the state

in which’s territory the pollution occurred responsible.?*

In conclusion, while the ECtHR’s interpretation of Art. 2 is narrower than under the ICCPR,
recent case-law shows evolving openness to complex, environmental risks. A future claim
based on marine biodiversity loss and its impact on Indigenous Peoples’ right to life would

require strong scientific evidence.

7.2.3 ACHR

Art. 4(1) of the ACHR states:

“Every person has the right to have his life respected. This right shall be protected by
law and, in general, from the moment of conception. No one shall be arbitrarily deprived

of his life.”%¢

Following a request from Colombia, the [ACtHR issued Advis. Op. OC-23/17 on the environ-
ment and HR,** clarifying the environmental obligations that states must uphold to ensure the

protection of HR, and more explicitly the right to life.?*® The IACtHR affirmed that the
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environment is closely linked to other rights — particularly the right to life.>* The IACtHR
specifically emphasizes the importance of a healthy environment in Indigenous territories,

1240

since those natural resources are necessary for their very survival®" and for the enjoyment of

other rights. It also refers to the particularly vulnerable situation of Indigenous Peoples.?*!

In the case Street Children (Villagran Morales et al.) v Guatemala, the IACtHR clarified that,
in addition to the obligation not to arbitrarily deprive any person of life, states have positive
obligations to take all appropriate measures to realize the right to life of all persons within their
jurisdiction.?*? The right to life includes the right to a dignified existence,>** which is the basis
for other judgements regarding the right to life such as Sawhoyamaxa Indigenous Community
v Paraguay, Yakye Axa Indigenous Community v Paraguay, La Oroya v Peru, and Xdakmok
Kasek Indigenous Community v Paraguay. In these cases, the IACtHR further defines that a
“dignified existence” also entails access to, and the quality of, water, food, and health.?** Fur-
thermore, health — which is directly linked to adequate nutrition — is explicitly protected,?* and
pollution is identified as a direct threat to these conditions**® and can be a ground for a violation
of this right.?*” Since states have the obligation to ensure the right to life, they also have the
duty to prevent third parties from harming the right to life.>*® The IACtHR analysed state obli-
gations to regulate, supervise, and monitor third parties.** In the case of Sawhoyamaxa Indig-
enous Community the [ACtHR found a violation of Art. 4 with respect to the lack of prevention
mechanisms.?>® Additionally, states must observe the precautionary principle.?>! Lastly, the
TACtHR affirms the obligation of cooperation, requiring states to work together in addressing

environmental threats that may affect the enjoyment of HR.??
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According to Adv. Op. 12/14, states exercise jurisdiction over “every person in the territory or
who is in any way subjected to its authority, responsibility or control”.?> This includes extra-
territorial obligations.>>* Whether such obligations arise must be assessed on a case-by-case
basis. If the right to life is violated, the state of origin of the harm bears responsibility.?>* Fur-
thermore, in its Adv. Op. 32/25 on states’ obligations regarding climate change, the IACtHR
clarifies that states also have obligations towards future generations. Therefore, it emphasizes
the fact that, according to scientific research, the impacts and number of deaths get more severe

with increasing global warming.?>

The loss of marine biodiversity caused by plastic pollution directly threatens the nutrition and
health of Indigenous Peoples who depend on marine resources for their subsistence (see chap-
ters 3 and 4). As the IACtHR has emphasized, access to adequate food and health is essential
for a dignified existence and thus protected under Art. 4 of the ACHR.?’ Given that the IAC-
tHR has identified pollution as a direct threat to health and life,>® the state’s failure to prevent,
regulate, or mitigate the actions of private actors contributing to plastic pollution could amount
to a breach of its positive obligations. This aligns with the IACtHR’s reasoning in Mapiripan
Massacre and Gonzales Lluy, where states were held responsible for not preventing third-party
harm to life and health.?>® The duty to regulate and supervise third-party activities?* is partic-

ularly relevant here, as much of the marine plastic pollution is generated by private entities.?¢!
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Moreover, the obligation of prevention,”*~ the precautionary principle,”® and the duty to coop-

264

erate”” all reinforce the need for state action. Inaction or ineffective regulation may thus lead

to violations of Art. 4 of the ACHR, as the IACtHR found in Sawhoyamaxa Indigenous Com-

munity >%
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Where the pollution stems from outside a particular state’s borders, the IACtHR has acknowl-
edged extraterritorial obligations under specific conditions.?®® Having extraterritorial obliga-
tions, if the source of pollution is traceable to actors or decisions within a state's jurisdiction,
that state could be held accountable for the transboundary harm to Indigenous Peoples’ right to
life. Furthermore, similar as with GHG and global warming, the impacts of plastics on marine
biodiversity are likely to increase since plastic debris and, even more, micro- and nanoplastics
are spread all over the ocean. Therefore, protection for future generations could be enforced

before the IACtHR also in the context of the thesis.2¢’

Nonetheless, it must be assessed whether the state met its due diligence obligations. As Adv.
Op. 23/17 notes, states are not automatically liable for all acts or omissions by private actors.?®3
The question is whether the state took all appropriate and reasonable measures without impos-
ing impossible burdens.?® If a state has failed to meet this threshold — particularly by not en-
forcing environmental laws or by permitting harmful practices — the conditions for finding a

violation may be satisfied.

In conclusion, it can be said that in the Inter-American system, a lot of literature and cases can
be found on the obligations of states to guarantee the right to life. In light of the TACtHR’s
jurisprudence, the degradation of marine ecosystems through plastic pollution can engage state
responsibility where it undermines Indigenous Peoples’ access to essential resources necessary
for a dignified life. States are not only required to refrain from causing such harm but must also
actively prevent and regulate environmental threats, including those originating from private
actors. When states fail to take appropriate and reasonable measures, and Indigenous Peoples

suffer nutritional consequences as a result, this may constitute a violation of the right to life.

7.2.4 Banjul Charter

Art. 4 of the Banjul Charter states:

“Human beings are inviolable. Every human being shall be entitled to respect for his

life and the integrity of his person. No one may be arbitrarily deprived of this right.”*”
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In addition to the right to life in relation to environmental aspects, the Banjul Charter also
incorporates a “right to a general satisfactory environment favorable to their development” 2"!
However, the right to life itself is interpreted broadly and also incorporates environmental pro-
tection.?’? In the African HR system, the concept of a “dignified life” is also invoked to ensure
the effective protection of the right to life.?’? States have broadly defined obligations, as the
fulfilment of the right to life depends on the fulfilment of various economic, social, and cultural
rights.?”* Consequently, violations of these rights can also amount to violations of the right to
life.?” States are required to take “preventive steps to preserve and protect the natural environ-

ment”,>’® and must also “address more chronic [...] threats”.?’” This includes the obligation to

protect individuals from threats to their right to life posed by private actors.>’®

In the case Social and Economic Rights Action Center (SERAC) & the Center for Economic
and Social Rights (CESR) v Nigeria, the African Commission on Human and Peoples’ Rights
(ACHPR) held that “the right to food is implicit in the Banjul Charter, in such provisions as
the right to life”, " as the “right to food is inseparably linked to the dignity of human beings” %
Therefore, states are required to ensure access to adequate food.?®! One of the minimum duties
related to the right to food is to not “allow private parties to destroy or contaminate food
sources”.?8? As a result, the ACHPR in this case found a violation of the right to life — argued,

among other things, on the basis of the lack of adequate food and the contamination of the

environment.>%3

Applying the African approach to the right to life to the context of marine biodiversity loss
caused by plastic pollution, it becomes evident that such environmental degradation may con-
stitute a violation of Art. 4 of the Banjul Charter. The broad interpretation of the right to life —

emphasizing not only protection from arbitrary deprivation of life but also the guarantee of a
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dignified existence — extends to the fulfilment of social and economic rights, including the right

to adequate food.

Plastic pollution, by damaging marine biodiversity, threatens the ecosystems that many Indig-
enous Peoples rely on for their nutritional needs. As established by the ACHPR in the SERAC
and CESR case, access to food is inseparably linked to human dignity and is implicitly pro-
tected under the right to life. Where states fail to prevent environmental harm caused by private
actors — such as through inadequate regulation of plastic waste — this may amount to a failure
to meet their obligations under the Charter. Furthermore, the obligation to take preventive steps
to preserve the environment, and to address both immediate and chronic environmental threats,
applies directly to the context of marine pollution. If the state permits the degradation of marine
environments to the extent that food sources become inaccessible or unsafe, this not only vio-

lates the right to a satisfactory environment but also undermines the right to life.

Compared to the European and Inter-American systems, the African HR system has fewer prec-
edents on environmental rights and the right to life. This can create uncertainty in legal reason-
ing and interpretation. The challenges for establishing a violation in this context are similar to
those of the UN and the regional systems (see sections before). The Banjul Charter itself
doesn’t specify the territorial scope of its application.?®* Regarding transboundary harms, the
ACHPR and AfCHPR have stated that there are extraterritorial obligations of states to “protect
or at least, not to violate human rights extends beyond the traditional confines of State territo-

ries” 285

In conclusion, the African Charter’s broad interpretation of the right to life — encompassing
environmental protection and access to adequate food — provides a strong basis for addressing
the impacts of marine biodiversity loss on Indigenous Peoples. When plastic pollution degrades
marine ecosystems essential for nutrition, it may constitute a violation of Art. 4 if states fail to

take preventive action.

7.3 Right to private and family life, home and correspondence

The right to private and family life, home, and correspondence is enshrined in various binding

international and regional HR instruments, including the ICCPR, the Banjul Charter, the
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028/2018 §146 (AfCHPR).
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ACHR, and the ECHR. The following sections examine which legal bodies are more likely to
recognize a violation of this right in the context of marine biodiversity loss caused by plastic
pollution — particularly when such environmental harm affects the nutrition of Indigenous Peo-

ples — and which bodies may not interpret the right to encompass this context.

7.3.1 ICCPR

Art. 17(1) of the ICCPR states:

“No one shall be subjected to arbitrary or unlawful interference with his privacy, family,

home or correspondence, nor to unlawful attacks on his honour and reputation.”?%

For the term “family,” the HRC uses a broad interpretation, stating that who comprises the
family depends on the understanding of the society of the state party concerned.”®” The HRC
further explains that in the case of Indigenous Peoples, the terms “home” and “privacy” must
be understood in the context of the special relationship that Indigenous Peoples have with their

territories. %%

According to General Comment No. 16 on the right to privacy and family life from the HRC,
this right must be protected against “interference and attacks whether they emanate from State
authorities or from natural or legal persons”.?* In Pereira et al. and Portillo Cdceres, the HRC
interprets this right that states have the obligation to adopt “positive measures to ensure the

effective exercise of this right”.?%°

In Hopu and Bessert v France, the HRC found that the interference with traditional lands or
resources can violate the right to privacy and family life.?®! In Pereira et al. the HRC found a
violation of Art. 17 “on the grounds that their livestock, crops, fruit trees and hunting, fishing
and foraging resources are elements of their private life, family life and home and that the lack
of State oversight of the agricultural activity at the source of the pollution [...] therefore con-
stitutes arbitrary interference with their privacy, family life and home”.?*? Similarly, in Portillo
Caceres, the HRC found a violation of Art. 17 because of the contamination of the food sources

and the state’s failure to protect the environment: “When pollution has direct repercussions on
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the right to one’s private and family life and home, and the adverse consequences of that pol-
lution are serious because of its intensity or duration and the physical or mental harm that it
does, then the degradation of the environment may adversely affect the well-being of individ-
uals and constitute violations of private and family life and the home” 2> Furthermore, in Por-
tillo Caceres, the HRC emphasizes the application of the principle of culpa in vigilando, refer-
ring to the state's failure to adequately supervise and monitor harmful activities.?** Hence,
ground for the violation of Art. 17 in Pereira et al. and Portillo Cdceres was the lack of re-
sources for self-subsistence and the inadequate monitoring of the pollution — thus, the state
failed to prevent the contamination.?’> Also in Billy et al., the Human Rights Committee held
that the state violated this right because climate change, inter alia, reduced marine resources,
thereby affecting the applicants’ access to traditional sources of nutrition and it emphasized
that the long duration of the harm amplifies its severity. Thus, the HRC affirmed that food

forms an integral element of private life, family, and home.?*°

Applying the HRC’s interpretation of Art. 17 ICCPR to the context of marine biodiversity loss
caused by plastic pollution, it becomes evident that such environmental harm may potentially
amount to a violation of the right to privacy and family life. As established in Pereira et al.,
Portillo Caceres, and Billy et al., the destruction of food resources — such as marine resources
relied upon by Indigenous Peoples for subsistence — can constitute arbitrary interference with
private and family life.?”” The prolonged harm caused by plastics to Indigenous Peoples may
heighten the severity of the impact and, consequently, the likelihood of a violation of this right.

298

Particularly the principle of culpa in vigilando=* and states’ duty to actively monitor harmful

environmental activities (also from private entities) could be enforced.

However, applying these principles to the case of plastic pollution presents challenges. Unlike
in Pereira et al. and Portillo Caceres, where the link between the harmful activity and its im-
pact on the community was more direct, plastic pollution involves a more diffuse and complex
causal chain. Identifying responsibility of state inaction may therefore prove more difficult,
particularly in light of the transboundary nature of marine pollution and the involvement of

multiple actors.
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This analysis concludes that Art. 17 ICCPR, as interpreted by the HRC, may be violated in
cases of environmental degradation impacting Indigenous Peoples’ subsistence resources. This
includes harm caused by private actors, with states having a positive duty to protect and super-
vise such situations, as seen in Pereira et al. and Portillo Caceres. These cases show that a lack
of oversight leading to environmental damage can amount to arbitrary interference. However,
applying this to marine plastic pollution is more complex due to its diffuse causality and trans-

boundary nature.

7.3.2 ECHR

Art. 8 of the ECHR states:

“1. Everyone has the right to respect for his private and family life, his home and his cor-

respondence.

2. There shall be no interference by a public authority with the exercise of this right except
such as is in accordance with the law and is necessary in a democratic society in the interests
of national security, public safety or the economic well-being of the country, for the pre-
vention of disorder or crime, for the protection of health or morals, or for the protection of

the rights and freedoms of others.”**’

The interpretation of Art. 8 ECHR in environmental cases is guided by the ECtHR’s Guide on
Art. 87 the Guide on the Environment and HR,’"" and relevant case-law. Particularly Lopez
Ostra v Spain 1s important as it serves as a basis for the development of further environmental
cases regarding Art. 8. Four interests are protected under Art. 8: private life, family life, home,
and correspondence. A claim must fall within one of these aspects. If it does, the ECtHR as-
sesses whether there was interference.’*? To trigger Art. 8 protections, an individual’s well-
being — specifically in relation to their home, private life, or family life — must be directly and
seriously affected by “unsafe or disruptive environmental conditions”.?%* The applicant must
demonstrate direct impact,>** and a minimum severity threshold must be met. The severity

threshold depends on the specific case, particularly the intensity and duration of the pollution

29 ECHR (n 220) Art. 8.
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and its physical or mental effects on the applicant’s health or life.3> Pollution can form a basis
for interference.?° In Paviov and Others v Russia the ECtHR made clear that the distance from
a source of pollution is not sufficient for excluding a complaint from the application of Art.
8.397 If an interference with Art. 8 is found, the ECtHR then examines whether it was justified
in line with Art. 8(2) of the ECHR, requiring that it be in accordance with the law and necessary

in a democratic society, often balancing various competing interests.>%

Regarding state obligations, negative obligations under Art. 8 primarily serve to protect indi-
viduals from arbitrary interferences.’® However, the ECtHR applies a restricted margin of ap-
preciation when issues of individual existence or identity are at stake.’!® A wider margin is

afforded when balancing private and public interests or competing ECHR rights.*!!

In terms of positive obligations, states must also ensure that Art. 8 is respected by private par-
ties.’!2 These obligations depend on whether “fundamental values” or “essential aspects” of
private life are at issue,*'® and on the nature and impact of the obligation.*'* In Hémdldinen v
Finland, the ECtHR states that where “a particularly important facet of an individual’s
existence or identity is at stake, the margin allowed to the State [regarding its positive
obligations] will be restricted*.>!> Additionally, Klimaseniorinnen introduced the concept of
intergenerational burden-sharing, recognizing legal obligations toward future generations.>!¢
Therefore, in Klimaseniorinnen the ECtHR discussed measures such as mitigation, adaptation,
and procedural safeguards.’!” However, the type of obligation — whether narrow and precise or

broad — must also be taken into account when assessing states’ positive obligations.>!8
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However, in Kyrtatos v Greece the ECtHR declared inadmissible a claim under Art. 8 concern-
ing biodiversity loss from urban development, as it did not directly affect the applicants’ private
or family life or home?!® — highlighting the ECtHR’s anthropocentric approach and the absence
of a standalone right to a clean environment under the Convention. Still, Art. 8 may apply in
environmental cases whether pollution is directly caused by the state or results from a failure

to regulate private sector activities adequately.**

Applying the foregoing to the context of this thesis, it is crucial that the ECtHR affirms that
pollution can be a ground for an interference with Art. 8, especially when it seriously and di-
rectly affects the individual’s well-being.>?! However, the ECtHR more often refers to health
impacts than to impacts on nutrition as a ground for interference. Therefore, the severity thresh-
old must be set newly for cases regarding food resources, and it must be clarified if food is

contained in the “essential aspects” of private life**?

or is “a particularly important facet of an
individual’s existence or identity”*?* that the ECtHR requires for the realization of Art. 8. The
severity threshold would need to be examined in light of the specific intensity and duration of
the pollution, as well as the extent to which the marine biodiversity loss affects nutrition, health,
and cultural identity — particularly for Indigenous Peoples. In contrast to cases like Kyrtatos,
where the loss of biodiversity was not deemed to affect the applicants directly, a strong argu-
ment could be made that the destruction of food sources and ecosystems tied to daily subsist-
ence meets the direct impact requirement. Moreover, where such resources are closely linked
to cultural identity or traditional ways of life, the argument can be made that a “particularly
important facet” of identity is at stake,*** thereby narrowing the state’s margin of appreciation.
If it is sufficiently shown that marine biodiversity loss caused by plastic pollution meets this

minimum threshold by interfering with subsistence, cultural practices, and daily living condi-

tions, a violation could be considered.

That states do have positive obligations regarding Art. 8 and can be found responsible for the
actions of private parties is important in the case of plastic pollution, since a lot of plastics

come from private parties.>** Finally, the case Klimaseniorinnen shows that states are expected
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to implement forward-looking safeguards in response to environmental harm. This may also
be relevant in cases of plastic pollution, especially where long-term degradation threatens both

current and future generations.>2°

In conclusion, it can be said that pollution may amount to an interference with Art. 8 ECHR
where it seriously and directly affects an individual’s well-being. While the ECtHR has
primarily addressed health-related impacts of pollution, the destruction of food resources due
to marine biodiversity loss could also meet the severity threshold — particularly when it
threatens subsistence, health, and cultural identity, especially for Indigenous Peoples. In such
cases, the interference may concern a “particularly important facet” of identity, narrowing the
state’s margin of appreciation. States also have positive obligations under Art. 8, including
protection from harm caused by private actors, which is relevant for plastic pollution.
Furthermore, as Klimaseniorinnen illustrates, states are expected to adopt forward-looking

safeguards, a duty that may apply equally to the long-term risks of marine pollution.

7.3.3 ACHR

Art. 11 of the ACHR states:
“1. Everyone has the right to have his honor respected and his dignity recognized.

2. No one may be the object of arbitrary or abusive interference with his private life,
his family, his home, his correspondence, or of unlawful attacks on his honor or repu-

tation.

3. Everyone has the right to the protection of the law against such interference or at-

tacks 99327

Art. 17(1) of the ACHR further states:

“The family is the natural and fundamental group unit of society and is entitled to pro-

tection by society and the state.”**

In its Adv. Op. 23/17, the TACtHR notes that the right to a private life is particularly vulnerable

to environmental harms and grounds that on judgments from the ECtHR.3* In its Adv. Op.
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32/25 on climate change, the IACtHR underscores the importance of safeguarding family unity
when it is threatened by climate disasters or other forms of environmental harm.*** However,
no cases before the IACtHR with violations of Arts. 11 and 17 of the ACHR have been found
in connection with pollution and environmental harm so far. In the case Yakye Axa Community,
the TACtHR did not find a violation of Art. 11. However, Judge A. Abreu Burelli made clear in
his dissenting opinion that Art. 11 includes “protection of [ethnic and cultural groups’] culture
and respect for the integrity of the values, practices and institutions of these peoples” and that
Art. 11 includes that everyone is free from hunger. **! In La Oroya, the IACtHR recalls Art. 11
and its right “to have his honor respected and his dignity recognized”.>*> However, it does not
examine Art. 11 more deeply but instead focuses on the examination of a violation of the right
to life. Nevertheless, in 1.V, v Bolivia the IACtHR ruled a landmark decision on reproductive

rights®** what shows that the IACtHR is willing to apply Arts. 11 and 17 to new contexts.

That Arts. 11 and 17 are used less in the context of pollution, environmental harm, and Indig-
enous rights might be because the IACtHR incorporates health and nutrition already in its in-
terpretation of the right to life. Cases like Street Children v Guatemala, Sawhoyamaxa Indige-
nous Community v Paraguay, Yakya Axa Community v Paraguay, La Oroya v Peru and Xakmok
Kasek Indigenous Community v Paraguay are assessed mainly on the grounds of the right to
life. When looking at the case-law, a violation of Arts. 11 and 17 is therefore not as likely to be
found by the IACtHR as by the HRC or ECtHR. However, the IACtHR is not bound by its
case-law, and new precedent could be built that enables findings of violations of Arts. 11 and
17. Also the content of Arts. 11 and 17 would allow similarly to the provisions of the ICCPR
and the ECHR interpretations that could potentially lead to violations of Arts. 11 and 17.

7.3.4 Banjul Charter
Art. 18 of the Banjul Charter states:

“1. The family shall be the natural unit and basis of society. It shall be protected by the
State which shall take care of its physical health and moral.

2. The State shall have the duty to assist the family which is the custodian or morals

and traditional values recognized by the community.

30 JACtHR (ed), Advisory Opinion OC-32/25 (n 7) §§404-405.

31 Yakye Axa Indigenous Community v Paraguay (n 139): Dissenting Opinion Judge A. Abreu Burelli.
332 The Inhabitatns of La Oroya v Peru (n 247) §221.

33 I V. v Bolivia (2016) 329 (IACtHR).
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3. The State shall ensure the elimination of every discrimination against women and
also ensure the protection of the rights of the woman and the child as stipulated in in-

ternational declarations and conventions.

4. The aged and the disabled shall also have the right to special measures of protection

in keeping with their physical or moral needs.*3**

In the Banjul Charter there is no explicit right to private life.

In the case SERAC & the CESR, the ACHPR took housing into account when finding a viola-
tion of Art. 18, but not food.>* It states that “well-being” and the right to food sources are
included in the right to life, the right to health and the right to economic, social and cultural
development.>*® Therefore, it is unlikely that the AfCHPR finds a violation of Art. 18 based on
the impacts of marine biodiversity loss caused by plastic pollution on Indigenous Peoples’ nu-

trition.

7.4 Rights regarding culture

This chapter focuses on the relationship between culture and food in the context of the thesis.
While other violations of the right to take part in cultural life could arise from the impacts of
marine biodiversity loss — for example, on spiritual aspects — the emphasis here is on a potential

violation of this right through the effects on Indigenous Peoples’ traditional nutrition.

The ECHR does not explicitly enshrine a right to culture. Nevertheless, in certain cases, the
ECtHR has taken cultural identity into consideration. In Chapman v The United Kingdom, the
ECtHR clarified that Art. 8 can encompass the right to maintain a minority identity, and that
states have an “obligation to protect their security, identity and lifestyle”.**” A case partially
related to the context of this thesis is Hingitaq 53 and Others v Denmark, in which Indigenous
Peoples in Greenland submitted a claim under Art. 8 and the right to property pursuant to Art.
1 of Protocol 133% to the ECHR. Their application included the argument that they could no
longer hunt on their traditional lands, thereby raising, among other things, an issue related to
traditional nutrition. However, the case was declared inadmissible due to a lack of jurisdiction

ratione temporis.>** As such, the ECtHR lacks significant precedent relevant to the context of

334 African Charter on Human and Peoples' Rights (Banjul Charter) (n 138) Art. 18.
335 SERAC and CESR v Nigeria (n 279) §59.

36 ibid §64.

37 Chapman v The United Kingdom (2001) 27238/95 §93 (ECtHR).
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this thesis. Nonetheless, it does incorporate cultural considerations in certain cases, and a claim
based on a violation of cultural identity could potentially influence the determination of a rights

violation.?*°

7.4.1 ICESCR

Art. 15(1) of the ICESCR states:

“The States Parties to the present Covenant recognize the right of everyone: (a) To take part

in cultural life”.34!

The CESCR understands culture as an “interactive process”,>*? encompassing “ways of life,

[...] methods of production or technology, natural and man-made environments, food, [...]
customs, and traditions through which individuals, groups of individuals, and communities ex-
press their humanity and the meaning they give to their existence”.>* It clarifies that “partici-
pating” or “taking part” in cultural life entails participation in, access to, and contribution to
cultural life. This includes the ability to act freely, choose one’s own identity, and engage in
one’s own cultural practices,*** and having access to essential “cultural goods and resources
such as land, water, biodiversity” necessary to follow a particular way of life.>*> The CESCR
further underscores the “need to take into account, as far as possible, cultural values attached

to, inter alia, food and food consumption”.34¢

With regard to Indigenous Peoples’ right to culture, the CESCR references the UNDRIP, stating
that “the strong communal dimension of indigenous peoples’ cultural life is indispensable to
their existence [...] and includes the right to their lands, territories, and resources which they
have traditionally owned, occupied, or otherwise used or acquired”.**’ In line with this, the
CESCR highlights that Indigenous Peoples’ means of subsistence and traditional natural re-

sources must be protected.>*®

340 ECtHR and Council of Europe (eds), Research report: Cultural rights in the case-law of the European Court
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The ICESCR requires the “progressive” realization of its rights, depending on the availability
of resources. However, the CESCR simultaneously emphasizes that states must take “deliberate
and concrete measures” to achieve this aim.>*’ The obligation to respect entails that states must
refrain from interfering with cultural practices and the goods necessary for these practices, and
must do so without discrimination.**° In addition to this negative obligation, states also hold
positive duties. The obligation to protect means that states must prevent third parties from neg-

351 which includes the responsibility to

atively impacting the right to take part in cultural life,
regulate the corporate sector and other non-state actors.*>> Furthermore, the obligation to fulfil
requires states to adopt “legislative, administrative, judicial, budgetary, promotional and other
measures”>* to enable individuals and collectives to participate in their culture and choose
their own way of life.>>* States also bear international obligations, particularly with respect to
economic and technical cooperation aimed at realizing this right.>>> In this regard, when en-
gaging in negotiations with international financial institutions or concluding bilateral agree-

ments, states must give due consideration to their duty to realize the right to take part in cultural

life.*>¢

Pollution is not specifically mentioned by the CESCR as a threat to the right to take part in
cultural life. However, in General Comment No. 21, the CESCR places significant emphasis
on Indigenous Peoples’ right to participate in cultural life and highlights the importance of
access to traditional resources for food and particularly mentions the access to biodiversity
under the protection of this right.*” This interpretation could serve as a basis for finding a
violation in the context of the thesis. In particular, the fulfilment of this right through positive
measures may be crucial: the CESCR could potentially determine, for example, that states have
failed to meet their obligations of international cooperation, which is especially important in
addressing transnational crises such as plastic pollution, or that they have not enacted appro-
priate legislation to regulate plastic pollution. In such cases, a failure by the state to guarantee

this right could constitute a violation through omission.

349 ibid §45.

350 ibid §§6, 44 & 48.
351 ibid §48.

352 ibid §73.

353 ibid §48.

3 ibid §§48 & 52(b).
355 ibid §56.

356 ibid §59.

357 ibid §16(e).

50



7.4.2 ICCPR

Art. 27 of the ICCPR states:

“In those States in which ethnic, religious or linguistic minorities exist, persons belonging
to such minorities shall not be denied the right, in community with the other members of
their group, to enjoy their own culture, to profess and practise their own religion, or to use

their own language.”®

Art. 27 protects minority groups that share a common culture, religion, and/or language.*>’
While states retain their sovereignty and territorial integrity, the HRC affirms that “culture
manifests in many forms, including a particular way of life associated with the use of land
resources, especially in the case of indigenous peoples”.*® This includes traditional activities
such as fishing.**! The HRC also bases its decision on General Comment No. 21 of the CESCR
emphasizing the importance of the relationship of Indigenous Peoples with their territory and

natural resources, and its importance for economic survival and spirituality.>®

States have positive obligations to ensure the protection of minority groups through legislative,
judicial, or administrative measures.*®® In doing so, they are required to apply the principles of
equality and non-discrimination, as outlined in Arts. 2.1 and 26 of the ICCPR.*>%* This means
that any measures taken must aim to correct existing conditions in order to guarantee the rights
protected under Art. 27. There must also be a legitimate basis for distinguishing between
groups, minorities, and the broader population.’®> Moreover, they must ensure effective partic-
ipation and obtain free, prior, and informed consent when implementing measures that interfere
with the rights of Indigenous Peoples.**® These obligations extend to all minorities who “exist”
within the state’s territory, even if they are not citizens of a state party or do not reside there
permanently.®$” States are also responsible for addressing the impacts caused by other actors

within their jurisdiction.®® In Billy et al., the HRC decided that “the State party’s failure to
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adopt timely adequate adaptation measures to protect the authors’ collective ability to maintain
their traditional way of life and to transmit to their children and future generations their culture

and traditions and use of land and sea resources discloses a violation” of Art. 27.3%°

When applying the foregoing to the context of the thesis, it becomes clear that the incorporation
of food resources as an integral part of culture, with fishing specifically mentioned as an ex-
ample, is an important aspect.>’" As demonstrated in Pereira et al., where the Indigenous com-
munity was deeply connected to its territory and the use of natural resources, including tradi-
tional fishing, and where pollution disrupted these practices,’’! the HRC found a violation on
these grounds. Similarly, in Billy et al., the HRC found a violation due to the state’s failure to
adopt timely and adequate measures to protect the cultural identity and essential resources of
the applicants and future generations from environmental harm.*”> Many coastal Indigenous
communities’ livelihoods, their cultures and nutrition are closely tied to marine resources and
biodiversity (see Chapter 4). Accordingly, the HRC could reach a similar conclusion in the
context of this thesis, recognizing that plastic pollution has long-term impacts on the identity
and cultural practices such as traditional nutrition of Indigenous Peoples by reducing marine
biodiversity and, consequently, their traditional food sources. Furthermore, states hold positive
obligations to prevent harm caused by other actors. This aspect is particularly relevant here, as

marine plastic pollution is not always directly caused by states themselves.

7.4.3 ACHR

The ACHR does not contain a specific Art. explicitly enshrining the right to culture. However,
in his dissenting opinion in Yakye Axa Indigenous Community, judge A. Abreu Burelli asserts
that “the right to cultural identity, while not explicitly set forth, is protected in the treaty based
on an evolutionary interpretation of the content of the rights embodied in its Arts. 1(1), 5, 11,
12,13, 15, 16, 17, 18, 21, 23 and 24”37 Judge O. Ruiz-Chiriboga concurs with this view and
even extends the list to include Arts. 8 and 14.>7* In Kichwa Indigenous People of Sarayaku v
Ecuador, the IACtHR affirmed that “the right to cultural identity is a fundamental right — and
one of a collective nature — of the indigenous communities, which should be respected in a

multicultural, pluralistic and democratic society. This means that states have an obligation to
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ensure that indigenous peoples are properly consulted on matters that affect or could affect
their cultural and social life, in accordance with their values, traditions, customs and forms of

organisation”.>”

To enforce the right to cultural identity, the IACtHR interprets various Arts. of the ACHR in
ways that ensure its protection. A key provision is the right to life (Art. 4), which the ITACtHR
interprets through the lens of a dignified life, incorporating cultural dimensions. This has been
evident in cases such as Street Children, Yakye Axa Indigenous Community, and Sawhoyamaxa
Indigenous Community.’’® Judges A.A. Cangado Trindade and M.E. Ventura Robles underscore
that “cultural identity is a component or is attached to the right to life /ato sensu; thus, if cultural
identity suffers, the very right to life of the members of said indigenous community also inev-

itably suffers”.?”’

Furthermore, Art. 1(1), which prohibits discrimination, can also serve as a foundation for the
protection of cultural identity. In Kichwa Indigenous Peoples of Sarayaku, the IACtHR em-
phasized that cultural identity must be considered when evaluating HR violations under the
ACHR 3™ In Lhaka Honhat v Argentina, Art. 26 has also been used to safeguard Indigenous

Peoples’ cultural identities,*”” potentially opening avenues for environmental rights claims.*°

Chapter 4 demonstrates that the food of coastal Indigenous Peoples is not only essential for
their survival but also integral to their cultural identity. Consequently, the preservation of In-
digenous food traditions — and therefore the protection of the right to cultural identity — is
closely dependent on the health and diversity of marine biodiversity. Taking into account that
the JACtHR frequently applies an evolutionary interpretation of the ACHR and interprets its
Arts. in a way that allows for the protection of cultural identity, it is possible that the IACtHR
finds a HR violation related to cultural identity and traditional nutrition in the context of the
thesis. In particular, a violation of the right to life — understood through the concept of a digni-

fied life — could be found. The protection of cultural identity could therefore serve as one of
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377 Dissenting opinion of opinion A.A. Cangado Trindade and M.E. Ventura Robles in Yakye Axa Indigenous
Community v Paraguay (n 139) §18.

378 Kichwa Indigenous People of Sarayaku v Ecuador (n 139) §213.

379 Indigenous Communities of the Lhaka Honhat (our Land) Association v Argentina C-400 (IACtHR).

380 Katarzyna Zombory, ‘The Right to Cultural Identity in the Case Law of the Inter-American Court of Human
Rights: A New Global Standard for the Protection of Indigenous Rights and Future Generations?’ (2023) 18(34)
JAEL 171, 171-173.

53



several grounds upon which a violation of Art. 4 might be based. A further interpretation of

Art. 4 is examined in the context of the thesis in chapter 5.2.3.

7.4.4 Banjul Charter

Art. 17 of the Banjul Charter states:
“2. Every individual may freely, take part in the cultural life of his community.

3. The promotion and protection of morals and traditional values recognized by the

community shall be the duty of the State.” %!

The ACHPR understands “culture” as a “complex whole which includes a spiritual and physi-
cal association with one's ancestral land, knowledge, belief, art, law, morals, customs and any
other capabilities and habits [...] encompass[ing] a group’s religion, language, and other de-
fining characteristics™.3 It further cites the HRC, which states that culture “manifests itself in
many forms, including a particular way of life associated with the use of land resources, espe-
cially in the case of indigenous peoples. That right may include such traditional activities as
fishing”.*% According to the ACHPR, Art. 17 “protects all forms of culture”.*** The protection
of culture is particularly important when it comes to Indigenous Peoples.*® “Violations of cul-
tural rights take different forms and are caused by a combination of factors. For instance, the
loss of key productive resources is impacting negatively on indigenous peoples’ cultures, deny-
ing them the right to maintain the livelihood of their own choice”.3*® Art. 17 of the ACHPR has
a dual dimension, protecting both individuals’ participation in cultural life and the collective
values of communities.*®” Further, it has no claw-back clause, which the ACHPR in Centre for
Minority Rights Development (Kenya) and Minority Rights Group v Kenya interprets to mean

that in very few, if any, circumstances can Art. 17 be limited.**®
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States have several obligations under this provision. They must not destroy or weaken minority
groups and must respect and protect cultural heritage that is crucial for a group’s identity.>®
Moreover, they must take measures that aim at the conservation, development, and diffusion

of culture.?*°

The AfCHPR understands culture as a broad concept which could also encompass the tradi-
tional nutrition of Indigenous Peoples.**! Cultural traditions and Indigenous Peoples’ nutrition
are often deeply connected with the sea and its resources (see chapter 4). If the means of sur-
vival — meaning the marine food resources necessary for traditional nutrition — are evicted be-
cause of marine biodiversity loss caused by plastic pollution, it is likely that a violation of Art.
17 is found. Similarities exist to the case ACHPR v Republic of Kenya, where a violation of
Art. 17 was found, inter alia, because of the eviction of means of survival.’*> However, there
is no case yet that rules on Art. 17 and which’s basis is biodiversity loss or pollution. Limita-
tions could occur through the complexity of biodiversity and plastic pollution, since these phe-
nomena include responsibilities from different states and a lot of scientific research to have

clarity about the sources of the harms (if clarity can be reached at all).

7.5 Right to health

Microplastics can have impacts on human health.?** In this chapter an overview over the right
to health and its application to environmental cases is given. However, giving a detailed anal-
ysis of the health impacts of microplastics on Indigenous Peoples’ through their nutrition based

on marine resources would go beyond the scope of this thesis.
7.5.1 ICESCR
Art. 12 of the ICESCR states:

“l1. The States Parties to the present Covenant recognize the right of everyone to the

enjoyment of the highest attainable standard of physical and mental health.
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2. The steps to be taken by the States Parties to the present Covenant to achieve the full

realization of this right shall include those necessary for:

(a) The provision for the reduction of the stillbirth-rate and of infant mortality and for

the healthy development of the child;
(b) The improvement of all aspects of environmental and industrial hygiene;

(c) The prevention, treatment and control of epidemic, endemic, occupational and other

diseases;

(d) The creation of conditions which would assure to all medical service and medical

attention in the event of sickness.”>%*

In its General Comment No. 14, the CESCR clarifies that the right to health is strongly con-
nected with other rights such as the right to food, life, and non-discrimination.**> Thus, Art.
12(2)(b) also incorporates “an adequate supply of food and proper nutrition”.>*® Furthermore,
the CESCR considers the “reduction of the population’s exposure to harmful substances such
as [...] detrimental environmental conditions that directly or indirectly impact upon human
health” as crucial for the fulfilment of the right to health.**” Regarding Indigenous Peoples’
rights, the CESCR particularly notes that the health of Indigenous Peoples depends on the
health of society as a whole and emphasizes their links to their territories and environment,

among others, for their nutrition.>*®

In order to realize the right to health, states must refrain from unlawfully polluting air, water,
and soil.**? They have the obligation to prevent third parties from interfering with the guaran-
tees of Art. 12,%° and they must adopt “appropriate legislative, administrative, budgetary, ju-
dicial, promotional and other measures”.**! Furthermore, they must “recognize the essential

99402

role of international cooperation”"~ and ensure that “their actions as members of international

organizations take due account of the right to health”.**> However, the CESCR also recognizes
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obstacles stemming from international and other factors that are beyond the control of states
and that create barriers to the realization of Art. 12.4% For a violation to occur, it is necessary
to distinguish between a state’s inability and its unwillingness to take action to comply with
Art. 12.%0 Nevertheless, there are obligations with immediate effect: states must “take steps
[...] towards the full realization of Art. 12”.%°° Yet, there have not been cases on the right to

health in relation to environmental harm or plastic pollution before the CESCR.

In the context of the thesis, the right to health could be relevant since it also incorporates the
right to proper nutrition*”” and since the CESCR acknowledges the harm of contaminants to
health. Thus, states could be forced to take more effective action in order to realize the right to
health when it comes to reducing plastic pollution and protecting marine ecosystems that are
necessary for Indigenous Peoples’ nutrition and health. However, since the impacts of plastic
pollution mostly stem from more than one state actor, and the CESCR acknowledges obstacles
from other international actors which lead to an inability of states to act, this could be a limita-

tion of the right to health.

7.5.2 Banjul Charter

Art. 16 of the Banjul Charter states:

“1. Every individual shall have the right to enjoy the best attainable state of physical

and mental health.

2. States parties to the present Charter shall take the necessary measures to protect the

health of their people and to ensure that they receive medical attention when they are
sick.408

In its jurisprudence, the ACHPR considers the right to food to be implicitly protected under the
right to health.*® It further holds that states bear environmental obligations in order to realize

Art. 16.41° These obligations include “not carrying out, sponsoring or tolerating any practice,
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412

environments,” ~ and providing opportunities for individuals to be heard and to participate in

decision-making processes.*!?

In the context of this thesis, it is important that states have obligations regarding people’s nu-
trition and that environmental protection is crucial for the realization of the right to health.
Therefore, marine plastic pollution — also when states finance or tolerate it — could, due to its
negative impacts on Indigenous Peoples’ nutrition and health, potentially constitute a violation

of the right to health under the African HR system.

The ACHR and ECHR don’t explicitly contain the right to health.

7.6 Other provisions

This chapter gives a non-exhaustive overview on other rights that could be relevant in the con-
text of the thesis. A detailed analysis would go beyond the scope of this thesis. Nevertheless,

brief insights are offered, with more in-depth literature referenced in the footnotes.
Right to a clean, healthy and sustainable environment

In the ICCPR and ICESCR, environmental rights are not explicitly mentioned. However, in
2021, the UN HR Council recognized the right to a clean, healthy and sustainable environ-
ment,*'* and in 2022 the UN General Assembly (GA) followed with a resolution affirming the
same right.*!> Furthermore, the ICJ recognizes that the “right to a clean, healthy and sustainable
environment is essential for the enjoyment of other human rights*.*!¢ In the Interamerican sys-
tem, the right to a healthy environment is enshrined in the Protocol of San Salvador.*'” Never-
theless, this right is not justiciable. However, the IACtHR clearly recognizes the interdepend-
ence of HR and environmental protection, as well as the interrelation of all HR.*!® In its Adv.
Op. 32/25, the TACtHR goes even further and clarifies that nature has the right to maintain its

essential ecological processes*!” and that “prohibitions derived from the obligation to preserve

412 ibid §53.

413 ibid.

414 HR Council (ed), Resolution adopted by the Human Rights Council on 8 October 2021: 48/13. The human
right to a clean, healthy and sustainable environment (2021).

415 Resolution adopted by the General Assembly on 28 July 2022 2022, 76/300. The human right to a clean,
healthy and sustainable environment (UN GA).

416 1CJ (ed), Obligations of states in respect of climate change (n 7) §393.

417 Additional Protocol to the American Convention on Human Rights in the Area of Economic, Social and Cul-
tural Rights (n 182) Art. 11.

48 TACtHR (ed), Advisory Opinion OC-23/17 (n 7) §47; IACtHR (ed), Advisory Opinion OC-32/25 (n 7).

49 TACtHR (ed), Advisory Opinion OC-32/25 (n7) §279.

58



our common ecosystem [...] have the character of jus cogens”.*** In the African HR system, a
General Comment on the Protection and Promotion of the Right to environment in Africa has
been requested. This comment aims to analyse the environmental obligations of states arising
from Arts. 21 (right of peoples to freely dispose of their wealth and natural resources) and 24
(right to a general satisfactory environment favorable to their development)**! of the Banjul
Charter and from the Revised African Convention on the Conservation of Nature and Natural
Resources.*? In its case law, the AfCHPR has already clarified that states have environmental
obligations arising, inter alia, from Arts. 21 and 24 of the Banjul Charter.*? It is anticipated
that by the end of 2025, the AfCHPR will issue its Adv. Op. on climate change, which may
provide novel interpretative frameworks for understanding rights related to environmental is-
sues. Within the ECHR framework, no explicit right to a healthy environment exists. However,
environmental concerns can be incorporated into other rights, as the preceding analysis has
shown.*** Furthermore, discussions are underway regarding the adoption of an Additional Pro-
tocol recognizing the right to a clean, healthy, and sustainable environment.*?* In conclusion,
while the European HR system adopts a predominantly anthropocentric approach and so far
does not explicitly recognize a right to a clean, healthy, and sustainable environment, the right
to a clean, healthy and sustainable environment is directly enshrined in both the ACHR and
ACHPR and is recognized by the ICJ and the UN GA. Notably, through its Adv. Op. 32/25 on
climate change, the IACtHR has advanced a more progressive stance, exceeding the scope of

other regional HR mechanisms in addressing environmental issues.
Right to Development

Art. 26 of the ACHR, the right to progressive development provides space for economic, social
and cultural rights.*? In its interpretation of Art. 26, the IACtHR also includes the right to food

and established precedents which show that environmental protection is crucial to the right to

420ibid §291; The Inhabitatns of La Oroya v Peru (n 247) serves as an example of protection of this right.

41 African Charter on Human and Peoples' Rights (Banjul Charter) (n 138).

422 ACHPR, ‘Resolution on Developing General Comment on the Protection and Promotion of the Right to envi-
ronment in Africa - ACHPR/Res.633 (LXXXIII) 2025’ (3 June 2025) accessed 26 July 2025.

423 SERAC and CESR v Nigeria (n 279) §§51 & 52; Centre for Minority Rights Development (Kenya) and Mi-
nority Rights Group (on behalf of Endorois Welfare Council) v Kenya (n 384) §§120-124; ACHPR v Republic of
Kenya (n 386) §§216-217; LIDHO et al. v Céte d’Ivoire (2023) 041/2016 §§178-186 (AfCHPR).

424 ECtHR (ed), Guide on the case-law of the European Court of Human Rights (n 7); Verein Klimaseniorinnen
Schweiz and Others v Switzerland (n 155); Lopez Ostra v Spain (n 306); Fadeyeva v Russia (n 305).

425 Steering Committee for HR (CDDH), ‘CDDH study on the need for and feasibility of a further instrument or
instruments in the field of human rights and the environment’ (29 November 2024).

426 American Convention on Human Rights "Pact of San Jose, Costa Rica" (n 236) Art. 26.
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food.*?” In the Banjul Charter, the right to economic, social and cultural development is en-
shrined in Art. 22.4*® The AfCHPR’s jurisprudence makes clear that this provision can also be
interpreted to include the right to food.*?° Thus, the right to development may also be adversely

affected, potentially giving rise to a violation within the context of this thesis.
Right to self-determination

Art. 1, the right to self-determination under the ICCPR and ICESCR, is not cognizable alone
under the Optional Protocol but can be claimed together with other provisions such as Art. 27
of the ICCPR (cultural rights of minorities) or Art. 11 ICESCR (right to adequate food).**°
Furthermore, the right to self-determination can be connected with the right to a clean, healthy
and sustainable environment and the control over environmental resources in order to be able
to “freely pursue their economic, social and cultural development”.**! The Banjul Charter as
well includes the right to self-determination in Art. 20 and could be used for a potential claim

in the context of the thesis.**?
Other provisions

Also the right to property,*** the right to natural resources in the African HR system** and the

respect for dignity and prohibition of torture***> might be relevant to the context of the thesis.

4“7 TACtHR (ed), Advisory Opinion OC-23/17 (n 7) §109; IACtHR (ed), Advisory Opinion OC-32/25 (n 7)
§§435-440; Indigenous Communities of the Lhaka Honhat (our Land) Association v Argentina (n 381) §§201-
230 & 274.

428 African Charter on Human and Peoples' Rights (Banjul Charter) (n 138) Art. 22.

429 SERAC and CESR v Nigeria (n 279) §64; ACHPR v Republic of Kenya (n 386); Centre for Minority Rights
Development (Kenya) and Minority Rights Group (on behalf of Endorois Welfare Council) v Kenya (n 384).

B0 HRC (ed), General comment No. 23: Article 27 (Rights of Minorities) (n 361) §3.1.

$UICCPR (n 136) Art.1; ICESCR (n 137) Art. 1; Liljeblad (n 104), 76.

432 African Charter on Human and Peoples' Rights (Banjul Charter) (n 138) Art. 20; Centre for Minority Rights
Development (Kenya) and Minority Rights Group (on behalf of Endorois Welfare Council) v Kenya (n 384); Issa
G. Shivji to Intergenerational Dialogue on the occasion of the 2023 Judicial Year of the African Court (2023);
Rachel Murray, ‘Article 20: Peoples' Right to Existence, Self-determination and Freedom from Foreign Domi-
nation: A Commentary’ [2019] Oxford Commentaries on International Law, Oxford Law Pro.

433 Mardikian and Galani (n 108); Kalifia and Lokono peoples v Suriname (2015) C-309 (IACtHR).

434 African Charter on Human and Peoples' Rights (Banjul Charter) (n 138) Art. 21; Centre for Minority Rights
Development (Kenya) and Minority Rights Group (on behalf of Endorois Welfare Council) v Kenya (n 384);
SERAC and CESR v Nigeria (n 279) §§56-58; ACHPR v Republic of Kenya (n 386).

435 ICCPR (n 136) Art. 7; Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Pun-
ishment 1987 (General Assembly resolution 39/46); HRC (ed), General comment No. 20: Article 7 (Prohibition
of Torture, or Other Cruel, Inhuman or Degrading Treatment or Punishment) (1992); ECHR (n 220) Art. 3;
Clare James, ‘Food, dignity, and the European Court of Human Rights’ (2024) 44(3) Legal stud 519; American
Convention on Human Rights "Pact of San Jose, Costa Rica" (n 236) Art. 5; African Charter on Human and Peo-
ples' Rights (Banjul Charter) (n 138) Art. 5; ACHPR (ed), Report on Article 5 of theh African Charter's Juris-
prudence (2023).
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8. Conclusion & Outlook

Summary of the findings

Plastic pollution exerts a range of complex and multifaceted impacts on marine biodiversity.
These impacts arise not only from the direct presence of plastics in marine ecosystems — such
as ingestion by marine organisms, entanglement, and habitat disruption — but also indirectly
through the contribution of plastics to broader environmental stressors, including climate
change, ocean acidification, and the consequences of fossil fuel extraction associated with plas-
tic production. Given that Indigenous Peoples, particularly coastal communities, rely on marine
biodiversity for their nutritional needs, marine biodiversity loss caused by plastic pollution and

its related effects poses a significant threat to Indigenous Peoples’ nutrition worldwide.

The research has demonstrated that multiple rights across the UN, Inter-American, African,
and European HR systems might be enforced when Indigenous Peoples’ nutrition is impacted

by marine biodiversity loss resulting from plastic pollution.

The ICCPR and ICESCR enshrine a broad spectrum of rights that may be invoked when Indig-
enous Peoples’ nutrition is affected. The right to food, established under the ICESCR, is inter-
preted broadly, incorporating key principles such as adequacy, sustainability for present and
future generations, and cultural acceptability, all of which must be protected. The right to life,
protected under the ICCPR, is interpreted through the concept of the right to live with dignity.
As such, it encompasses not only cases involving direct threats to life but also situations in
which adequate living conditions, including access to food, are compromised. The HRC has
recognized environmental threats as among the most serious challenges to the right to life.
Moreover, the right to private and family life under the ICCPR may also be engaged in the
context of this thesis, as the HRC considers the destruction of food sources a potential ground
for a violation. Also cultural rights can play a major role: the right to take part in cultural life,
enshrined in the ICESCR, encompasses traditional food practices and ways of life. The CESCR
explicitly acknowledges that access to essential resources, such as biodiversity, is necessary for
the enjoyment of this right. Furthermore, the ICCPR protects the rights of minority groups and
recognizes that food resources constitute an integral part of cultural identity, thereby bringing
food within the protective scope of this provision. The right to health under the ICESCR, which
includes access to adequate food and proper nutrition, is likewise applicable in the context of
this thesis. Toward the realization of economic, social, and cultural rights, states are obligated

to take steps, to the maximum of their available resources. While this standard may limit the
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scope of state obligations in certain contexts, it also provides the CESCR with a basis to hold

states accountable for failures to act.

In the Inter-American system, the right to life may play a pivotal role, as its realization requires
the guarantee of a dignified existence. Accordingly, the right to life is interpreted broadly to
encompass not only the protection from arbitrary deprivation of life but it also entails access
to, and the quality of food. Cultural rights, while not explicitly enshrined in the ACHR, are
embedded within other provisions, such as the right to life and the prohibition of discrimina-
tion. It is likely that the cultural identity of Indigenous Peoples is taken into account when
assessing potential HR violations. The Inter-American HR system places comparatively greater
emphasis on environmental rights and has advanced a progressive interpretation of interna-
tional law in this area, particularly with regard to climate change. This is reflected in its Adv.
Op. 32/25, which recognizes the rights of nature and affirms that certain environmental obli-
gations possess jus cogens character. Additionally, the right to progressive development im-

plicitly includes the right to food, making it relevant in the context of this thesis.

In the African HR system, the right to life is interpreted broadly, incorporating the notion of a
dignified life. Within this framework, the right to food is implicitly included as a necessary
component of the right to life. The AfCHPR adopts an expansive understanding of the concept
of culture, making Art. 17, the right to take part in cultural life, particularly relevant. Similarly,
the right to health implicitly encompasses the right to food, and states bear environmental ob-
ligations to ensure the realization of this right. Environmental rights are explicitly enshrined in
Arts. 21 and 24 of the ACHPR, and the AfCHPR has affirmed that states have binding envi-
ronmental obligations. Furthermore, the right to economic, social, and cultural development
may be significant in the context of this thesis. It is anticipated that the requested Adv. Op. on
climate change will be published by the end of the year, potentially offering new avenues for

the interpretation of environmental cases within the African HR system.

In the European system, the right to private and family life, home, and correspondence protects
an individual’s existence and identity, and environmental pollution can constitute an interfer-
ence with this right. However, such interference must reach a minimum threshold of severity
to be considered a violation. With respect to the right to life, the ECtHR typically grants states
a broad margin of appreciation in determining the measures required to fulfil this right. In the
European system, rights related to culture and the right to health are not explicitly guaranteed

but are implicitly protected through other provisions.
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All HR systems analysed impose positive obligations on states, including the duty to implement
preventive measures and to exercise responsibility over third-party actors. Moreover, all legal
bodies recognize the particular vulnerability of Indigenous Peoples and uphold the principles
of equality and non-discrimination. However, significant challenges remain, particularly with
respect to legal personality and procedural rights since those are required to initiate a claim at
all. In addition, the complex interrelations and underlying causes of marine biodiversity loss
driven by plastic pollution could present further obstacles, as assigning concrete responsibility
to specific states is difficult. In many cases, this would also require states to assume extraterri-

torial responsibility.

Further research is needed on specific cases in which the context of this thesis arises, in order
to apply the theoretical framework developed here to real-world situations. Within such re-
search, the specific interests and perspectives of Indigenous Peoples are of central importance.
The line of argument followed in this thesis — examining how plastic pollution contributes to
marine biodiversity loss, how this affects Indigenous Peoples’ nutrition, and how it may lead
to HR violations — represents just one possible approach to identifying Indigenous rights in-
fringements from plastic pollution and marine biodiversity loss. Other violations could be ex-
plored, for example, by assessing impacts on health or spirituality, without necessarily focusing
on nutrition as the intermediary. Furthermore, research addressing extraterritorial obligations
and adopting an environmental justice perspective is crucial for responding to the transbound-
ary nature of plastic pollution and marine biodiversity loss, as well as to the global inequalities

these phenomena entail.
Outlook

In August 2025, at the time of this thesis’ submission, the next — and potentially final — round
of negotiations (Second Part of the Fifth Session (INC-5.2)) for the GPT is taking place. This
instrument is intended to be legally binding and will regulate plastic pollution, including its
impact on the marine environment. The draft text explicitly includes the right to development
and several procedural rights specific to Indigenous Peoples, such as the requirement to secure
their engagement. The GPT could serve as a valuable complementary instrument upon which

legal bodies may base their decisions.

All HR systems analysed in this thesis recognize that states bear responsibilities for the actions
of private actors. However, future efforts could place greater emphasis on the relationship be-

tween business and HR. Following the development of the Guiding Principles on Business and
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HR,*¢ a legally binding treaty addressing business and HR could potentially be adopted.*}’
Such a development in combination with the GPT could enhance the accountability of the ap-
propriate actors for the harm they cause and lead to long-lasting improvements for instance
through circular economy policies, the elimination of unnecessary, avoidable, and problematic
plastics and polymers, deposit-refund systems, and economic instruments such as taxes and

fees.

With the increasing number of international decisions and advisory opinions, all advocating for
stricter environmental protection in the context of HR, alongside the imminent adoption of the
GPT and greater emphasis on business and HR, the question arises: Will there be a surge in
litigation concerning plastic pollution and marine biodiversity loss similar to the current wave
related to climate change? Could the GPT serve as a starting point for new jurisprudential de-

velopments addressing plastic pollution?

436 Guiding Principles on Business and Human Rights 2011, Implementing the United Nations "Protect, Respect
and Remedy" Framework (UN).

47 ibid; OHCHR, ‘BHR Treaty Process: OHCHR and business and human rights’
<https://www.ohchr.org/en/business-and-human-rights/bhr-treaty-process> accessed 13 August 2025.
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Abstract

As of this thesis’s submission in August 2025, the potentially final negotiation round of nego-
tiations for the Global Plastics Treaty is underway. Combined with the growing body of juris-
prudence and advisory opinions on environmental issues, this may lead to more cases on plastic
pollution and marine biodiversity loss — both part of the triple planetary crisis. Therefore, this
thesis examines how marine biodiversity loss caused by plastic pollution affects the nutrition
of Indigenous Peoples and may constitute a violation of their HR. To this end, it employs an
extensive literature review and analyses key international HR documents and case law, apply-
ing them to this context. The findings demonstrate that plastics harm marine biodiversity both
directly — through plastic debris in marine ecosystems — and indirectly — via contributions from
plastic production to climate change, ocean acidification, and fossil fuel extraction. Indigenous
Peoples around the world rely on marine biodiversity for their nutrition. As a result, the legal
analysis shows that various HR provisions, such as the right to food (ICESCR), the right to life
(ACHR, Banjul Charter, ICCPR, ECHR), the right to private and family life (ICCPR, ECHR),
and rights related to culture (ICESCR, ICCPR, ACHR, Banjul Charter), may be relevant. Chal-
lenges include the limited case law on this specific topic, questions of extraterritorial and cor-
porate responsibility, and the inherent complexity of unforeseeable and non-linear feedback

loops from plastic pollution and biodiversity loss and the application to HR.

Zum Zeitpunkt der Abgabe dieser Masterarbeit im August 2025 l4uft die potenziell letzte Ver-
handlungsrunde {iber den Globalen Plastikvertrag. In Verbindung mit der zunehmenden Recht-
sprechung und Gutachten zu Umweltthemen konnte dies zu einer Zunahme von Féllen fiihren,
die Plastikverschmutzung und den Verlust mariner Biodiversitdt betreffen — beide zentrale Ele-
mente der dreifachen planetaren Krise. Daher untersucht diese Masterarbeit, inwiefern mariner
Biodiversitétsverlust, verursacht durch Plastikverschmutzung, die Erndhrung von Indigenen
Gruppen beeintrachtigt und dadurch Menschenrechtsverletzungen verursacht. Dafiir ist eine
Literaturrecherche durchgefiihrt worden und die wichtigsten internationalen Menschenrechts-
dokumente und Félle analysiert und an den Kontext der Arbeit angewandt worden. Die Ergeb-
nisse zeigen, dass Plastik marine Biodiversitdt direkt — durch Plastik im Meer — und indirekt —
durch seinen Beitrag zur Klimaerwdrmung, Ozeanversduerung und Extraktion von fossilen
Brennstoffen bei der Produktion des Plastiks — beeintrachtigt. Indigene Gruppen auf der ganzen

Welt hdngen fiir ihre Erndhrung von mariner Biodiversitit ab. Daher konnen verschiedene
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Menschenrechtsprovisionen, wie das Recht auf Nahrung (ICESCR), das Recht auf Leben
(ACHR, Banjul Charter, ICCPR, ECHR), das Recht auf Privat- und Familienleben (ICCPR,
ECHR) und Rechte im Zusammenhang mit Kultur (ICESCR, ICCPR, ACHR, Banjul Charter)
relevant sein. Herausforderungen bestehen u.a. durch die begrenzte Anzahl an Féllen, die als
Prazedenzfall dienen konnen, durch Fragen zu extraterritorialer und unternehmerischer Verant-
wortung und die Komplexitdt von unvorhersehbaren und nicht-linearen Riickkopplungsschlei-
fen von Plastikverschmutzung und Biodiversititsverlust und deren Anwendung auf Menschen-

rechte.
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