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Abstract 

 

 

The Convention on the Rights of the Child explicitly recognizes the human right to identity 

under Article 8. The research question of the dissertation is whether cultural aspects can be 

discerned from this provision so that the child’s right to cultural identity is recognized as 

such. By examining the potential basis, the object, the subject, the addressee, the state 

obligations, and the limitations of the child’s right to cultural identity, the dissertation 

concludes that this right exists under the Convention.  

The main points of reference are obviously the Convention and the Committee on 

the Rights of the Child, particularly the communication of the latter with the states, which 

includes General Comments, Concluding Observations, and all the processes relating to 

their production. Other international human rights instruments are also taken into 

consideration. This research finds that the child’s right to identity follows not so much 

from Article 8 but from the combination of other provisions, including Articles 28 and 29 

on education, Article 30 on the minority rights to culture, and Article 31 on the right to 

participate in cultural life. Every child is the subject of the right, whilst the Committee 

confirms the firm connection between individual and collective cultural identity. The state 

is the addressee of the right, whereas its human rights responsibilities become indirectly 

applicable to parents and other private actors. 

The right has four interconnected functions. It involves the right to enjoyment of 

high arts in their tangible and intangible manifestations, the right of preservation, 

development and diffusion of culture through the active engagement of children with the 

artistic reproduction, freedom of choice and freedom to change that choice as to the 

identification or not with cultural communities, and the right of preservation and 

development of a unique way of life, tailored to the specific needs and inspirations of each 

individual. 

Last but not least, the Committee accords to states a plethora of negative and 

positive obligations as well as obligations of result and of conduct. Aspects of the child’s 

way of living can further be subject to limitations. 

 

Keywords: culture, identity, children’s rights, minorities’ rights, indigenous peoples’ 

rights, cultural rights
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Zusammenfassung 

 

 

Das Übereinkommen über die Rechte des Kindes erkennt ausdrücklich das Menschenrecht 

auf Identität nach Artikel 8. Die Forschungsfrage der Dissertation „Das Recht des Kindes 

zur kulturellen Identität“ ist, ob kulturelle Aspekte von dieser Bestimmung erkannt werden 

können, so, dass das Recht des Kindes auf kulturelle Identität als solches anerkannt wird. 

Durch die Prüfung der potenziellen Basis, des Gegenstandes, des Subjekts, des Adressaten, 

der Staatsverpflichtungen und der Einschränkungen des Kindesrechtes auf kulturelle 

Identität kommt die Dissertation zu dem Schluss, dass dieses Recht im Rahmen des 

Übereinkommens besteht. 

Die wichtigsten Bezugspunkte sind offensichtlich die Konvention und der 

Ausschuss für die Rechte des Kindes, insbesondere die Kommunikation der Letzteren mit 

den Staaten, die allgemeine Kommentare, abschließende Beobachtungen und alle Prozesse 

in Bezug auf ihre Produktion enthält. Andere internationale Menschenrechtsinstrumente 

werden ebenfalls berücksichtigt. Diese Feststellung kommt zu der Erkenntnis, dass das 

Recht des Kindes auf Identität nicht so sehr aus Artikel 8 erfolgt, sondern aus der 

Kombination anderer Bestimmungen, einschließlich der Artikel 28 und 29 über die 

Bildung, Artikel 30 über die Minderheitenrechte für Kultur und Artikel 31 über das Recht 

auf Teilnahme im kulturellen Leben. Jedes Kind ist Gegenstand des Rechts, während der 

Ausschuss die feste Verbindung zwischen individueller und kollektiver, kultureller 

Identität bestätigt. Der Staat ist der Adressat des Rechts, während seine 

Menschenrechtsverantwortung indirekt auf Eltern und andere private Akteure anwendbar 

ist. 

Das Recht hat vier miteinander verbundene Funktionen. Es handelt sich um das 

Recht auf Genuss der hohen Künste in ihren greifbaren und immateriellen Manifestationen, 

das Recht auf Erhaltung, Entwicklung und Verbreitung von Kultur durch das aktive 

Engagement der Kinder mit der künstlerischen Reproduktion, der Freiheit der Wahl und 

der Freiheit, diese Wahl in Bezug auf die Identifizierung zu ändern oder nicht mit 

kulturellen Gemeinschaften und das Recht auf Erhaltung und Entwicklung einer 

einzigartigen Lebensweise, die auf die spezifischen Bedürfnisse und Inspirationen jedes 

einzelnen zugeschnitten ist. 



Zusammenfassung 
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Zu guter Letzt, erteilt das Komitee eine Fülle von negativen und positiven 

Verpflichtungen sowie Verpflichtungen, welche aus dem Ergebnis und dem Verhalten 

hervorgehen. Die Aspekte der Lebensart des Kindes können auch Einschränkungen 

unterliegen. 

 

Stichworte: Kultur, Identität, Kinderrechte, Minderheitenrechte, Rechte der indigenen 

Völker, kulturelle Rechte 
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Chapter 1  

Introduction

 

 

In 1989, the United Nations’ Convention on the Rights of the Child was signed by every, 

then-existing, state apart from Somalia and the United States. Somalia though completed 

the signing and ratification of the CRC in 2015, raising the number of states which are 

parties to the Convention to 196. 

Etymologically speaking, the term ‘child’ derives from the Latin word infans, 

which indicates the one who does not speak. Biologically, a child is anyone in the 

developmental stage of childhood, between infancy and adulthood. In Article 1, the CRC 

defines a child as any person under the age of eighteen years unless that age is defined 

earlier under domestic law. Even though the drafters could not decide upon the boundaries 

of the concept of childhood, the Convention accords to states the discretion to determine 

the beginning and end of childhood within their jurisdictions.1 

The Convention is a landmark in the history of childhood and the incarnation of the 

revolutionary idea of children having rights, bearing in mind that historically children have 

been under the control of their parents, and to a lesser degree, the state. Although in the 

context of liberalism adults would be treated as the authors of their own lives, the role to be 

given to children would be that of ‘becoming’ and not that of ‘being’.2 Children would be 

treated as “citizens in waiting, human beings who do not yet possess the necessary 

attributes of citizenship, namely reason, autonomy, and the capacity for having authority 

over oneself, but will possess them in the future”.3 However, children have the same 

inherent value as grown-ups and international law can contribute into the improvement of 

their daily lives. 

 

 

 

 

                                                
1 See Tobin 2013, p. 400. 
2 See further Arneil 2002, pp. 70-94. 
3 See ibid, p. 70. 
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1.1 The central question of the research 

 

The Convention explicitly recognizes the human right to identity under Article 8, being at 

least at the time of its adoption a unique and innovative provision with no comparable 

provision in other international human rights instruments.4 

Article 8 reads as follows: “1. States Parties undertake to respect the right of the 

child to preserve his or her identity, including nationality, name and family relations as 

recognized by law without unlawful interference. 2. Where a child is illegally deprived of 

some or all of the elements of his or her identity, States Parties shall provide appropriate 

assistance and protection, with a view to re-establishing speedily his or her identity.” 

The research question of the dissertation is whether cultural aspects can be 

ascertained from Article 8 so that the child’s right to cultural identity is acknowledged as 

such. Cultural identity can be regarded as a recognized and protected facet of the notion of 

human dignity, which is explicitly accepted by the CRC and other international 

instruments as the foundation of human rights. Human dignity affirms that individuals 

have an intrinsic worth merely by being humans. 

The recognition of the existence of a legal right is normally a factual issue, exactly 

because a legal right would be expressively articulated in a legal document. Nonetheless, 

legal rights, such as a potential right to cultural identity, could be recognized by 

interpretation of legal rules and norms, without being explicitly embodied in a provision. It 

is worthwhile mentioning that states have obligations to implement even if the legal rights 

concerned are not enforceable.5 

 

1.2 The necessity of the research 

 

The idea of this research came from the personal and empirical conviction of the author 

that cultural identity plays a key role in the child’s development. As children grow up, they 

acquire a sense of who they are. Parents will be the first ones with whom children will start 

to interact. Children learn from their parents which values and behaviors are to be followed 

by them. The parents’ cultural beliefs and lifestyle will actually mold the child’s 

personality and understanding of the world. 

                                                
4 See Detrick 1999, p. 162; Doek 2006b, p. 5. 
5 See further ESCR/C, General Comment No. 9: the domestic application of the Covenant, 3 December 1998. 
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As children become older, they interact with their parents’ community as well, 

building relationships with their peers and teachers and developing a sense of belonging. 

Various aspects of children’s personal and social life, such as language, religion, and 

education, are determined by the specific way of living of the community of their origins. 

The culture of their community will have an important effect on children’s nourishment 

and life choices, even if children are not aware of. 

Children will also interact with the broader society, encountering other cultural 

groups and realizing the existence of cultural differences among individuals and among 

communities. The way children are interrelated with these differences will influence their 

own way of thinking and acting. These cultural experiences with their parents, the 

communities of their origins, and other cultural groups will have a deep impact on their 

social and emotional well-being. 

Under such thoughts, the author of the dissertation wondered if international law 

actually recognizes the child’s right to cultural identity, and if it does, which aspects of 

one’s being are to be covered. Many legal scholars, including Yvonne Donders, have 

acknowledged the existence and the importance of a right to cultural identity and several 

international human rights instruments have indeed referred explicitly to this right.6 

Nonetheless, no extensive survey has been conducted particularly on the scope and content 

of a child’s right to cultural identity. 

An established right to cultural identity would be linked with positive outcomes in 

various aspects of the child’s rearing and harmonious development, leading to higher 

standards of living. The public awareness of its intrinsic value would further raise 

awareness of the existing cultural diversity in the world and would help into breaking 

down cultural barriers and forging a sense of unity and solidarity among individuals and 

among different cultural groups. 

 

1.3 Specific research questions 

 

Several specific questions are answered throughout the dissertation. To begin with, would 

cultural identity be conceived as a dimension of one’s overall identity in the context of the 

CRC, alongside other dimensions, such as those referring to the biological and social 

                                                
6 For a comprehensive analysis of the nature and content of a right to cultural identity in international human 
rights law, see Donders 2002. 
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identity of the child? Would cultural identity be acknowledged as a significant contributor 

to the child’s well-being and development?  

Moreover, what would be the meaning accorded to the notions of cultural and 

cultural identity? How would the child be placed in relation to the existing cultural 

diversity and to the creation, preservation, and transmission of the world’s cultural 

heritage? How would the cultural identity of children be associated with the cultural 

identity of their parents, the communities of their origins, and the society at large? Would 

children be considered capable of making their own cultural choices? Would the protection 

of culture entail the institutionalization of a certain interpretation of culture expressed by 

the cultural elites? How would any conflicts of interests, including between children and 

parents and between individuals and the collective cultural context, be dealt with? What 

would be the role entrusted to children in decision-making processes whereby their own 

future is determined? 

Furthermore, what would be the relevance of a right to cultural identity to a variety 

of other issues, including the development of personal and social relationships with one’s 

peers and other actors, the inclusion and participation in the cultural life of one’s country, 

the artistic endeavours and expression of the child, the content of the school curriculum, 

the child’s placement in alternative care settings, the manifestation of the child’s religion in 

public places, the designation of health-related and other services, the gender-based 

violence and discrimination, and the cultural practices which are harmful to the child’s 

health, such as female genital mutilation, male circumcision, and corporal punishment? 

How would community leaders and key professionals, including teachers, welfare workers, 

and health staff, be interrelated with the child’s cultural upbringing? 

In addition to responding to all these matters, this research pays further attention to 

the cultural identity of children belonging to minorities or indigenous communities. 

Children of the majority or mainstream group are certainly not regarded as less entitled to a 

right to cultural identity. The dissertation tries only to correspond to the international 

practice which focuses on the right of members of minorities and indigenous groups to 

enjoy their common culture. Minorities and indigenous children may feel excluded from 

the mainstream society, facing prejudice and injustice on account of their cultural 

particularities. They may feel embarrassment and inferiority just because they are not like 

the other children, or they may be assimilated progressively due to lack of respect for their 

traditional patterns of life especially in the context of education.  
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1.4 Methods of interpretation 

 

The interpretation of legal documents has been regarded as a sound compromise among 

different interpretation methods, and to some extent as an “art”, not as an “exact science”, 

of identifying those principles among others whose application seems suitable in a certain 

situation.7 In order to elaborate upon the concept of identity and the meaning of the right 

set forth to guarantee that, this dissertation is based on the interpretation by international 

human rights treaty bodies as well as by other academics. Especially with respect to the 

issue of the state obligations under the child’s right to cultural identity, the author of the 

research attempts to offer his own interpretation of the relevant approach of the Committee 

on the Rights of the Child, the supervisory body of the CRC, by employing the 

methodology discussed in the following sections. 

The dissertation draws from Articles 31 and 32 of the Vienna Convention on the 

Law of Treaties, which set forth the basis rules of treaty interpretation. Article 31(1) lays 

down the objective method based on the text, which is diffused into the literal method, 

which analyzes the plain meaning of the text and makes logical conclusions, and the 

teleological method which appreciates the object and purpose of the Convention as a 

whole. The teleological method suggests a dynamic interpretation, which is specifically 

developed and used in relation to human rights treaties and takes into account the current 

societal circumstances, and a systemic interpretation which considers the wider 

international human rights system because a treaty cannot be interpreted in a vacuum.8 

Furthermore, Article 31(2) requires attention to the context of the Convention, including 

the material related to its conclusion and subsequent agreements. 

In light of Articles 31(1) and 31(2), the main point of reference is obviously the 

Convention, although other international human rights instruments are also taken into 

consideration for they can be useful in the interpretation of Article 8 CRC. Several 

commentators have seen Article 31(3)(c) VCLT, which refers to “any relevant rules of 

international law applicable in the relation between the parties”, as a general principle of 

treaty interpretation, that of systemic integration within the international legal system.9 The 

CRC, and more broadly every international instrument, is not a self-contained regime of 

                                                
7 See Sinclair 1984, pp. 70-71, with further references. 
8 See Rietiker 2010, p. 271. 
9 See Mclachlan 2005, p. 280.  
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international law.10 On the contrary, every international treaty should be interpreted as part 

of the general international legal system,11 which “should be as coherent and unified as 

possible”.12 Harmonization of international law, as opposed to its fragmentation, supports 

human rights objectives and results in the highest possible standard of protection.13 

In this respect, Christian Tomuschat refers to four steps of evolution of 

international law, namely international law as a law of coexistence, as a law of 

cooperation, as a comprehensive blueprint for social life, and as a law of the international 

community.14 Richard Gardiner mentions five functions of Article 31(3)(c) VCLT: “(a) 

resolving time issues (…); (b) completing the legal picture, or filling gaps, in a treaty by 

reference to general international law; (c) deriving guidance from parallel treaty 

provisions; (d) resolving conflicting obligations arising under different treaties; (e) taking 

account of international law developments”.15 

Finally, Article 32 VCLT lays down the subjective method based on the intention 

of the drafters of the treaty. This historic method is explicitly qualified as subsidiary and is 

based on the legislative history of the treaty in question, including its preparatory work and 

the circumstances of its conclusion. Although the travaux préparatoires “provide a useful 

reference point for looking at the final wording and they draw attention to certain key areas 

and issues”,16 their value is limited given the treatment of human rights instruments as 

“living instruments”. Human rights are not static, and in this respect, the developments in 

law and society should always be considered. 

The HRC has underlined that the ICCPR “should be interpreted as a living 

instrument and the rights protected under it should be applied in context and in the light of 

present-day conditions”.17 As to the interpretation and application of the CERD, the 

CERD/C has required the consideration of “the circumstances of contemporary society”.18 

The IACtHR has highlighted that “human rights treaties are live instruments whose 

interpretation must adapt to the evolution of the times and, specifically, to current living 

                                                
10 See International Law Commission, “Fragmentation of International Law: Difficulties Arising from the 
Diversification and Expansion of International Law”, Report of the Study Group, finalized by Martti 
Koskenniemi, UN Doc A/CN.4/L.682, 13 April 2006. 
11 See Van Aaken 2009, p. 497. 
12 See ibid, p. 485, as well as p. 512. 
13 See Forowicz 2010, pp. 148 & 387. 
14 See Tomuschat 1999, pp. 56-58. 
15 See Gardiner 2008, p. 260. 
16 See Stewart 1992, p. 222. 
17 See HRC, Judge v. Canada, Communication No. 829/1998, Views of 5 August 2002, para. 10.3. 
18 See CERD/C, Hagan v. Australia, Communication No. 26/2002, 20 March 2003, para. 7.3. 
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conditions”.19 By adopting the living instrument approach, the ACHPR and the ACtHPR 

have interpreted the concept of peoples in such a way as to include indigenous groups as 

well.20 The ECtHR has characterized the ECHR as a “living instrument” for the first time 

in a case for the prohibition of the judicial corporal punishment, and since then it has 

followed this approach quite consistently.21 In the same vein, the CRC/C has stressed that 

the CRC “must be regarded as a living instrument, whose interpretation develops over 

time”.22 

 

1.5 Consideration of the reporting system of the CRC 

 

The attitude of the CRC/C towards cultural identity enjoys a special place within the 

dissertation. The Committee actually acknowledges explicitly a right to cultural identity. It 

is assigned authority to interpret the CRC through its General Comments and Concluding 

Observations.  

More specifically, various supervisory mechanisms are enshrined in human rights 

instruments to monitor the compliance by states with international human rights standards. 

The CRC establishes a reporting procedure, whereby states parties are obliged to report 

periodically to its supervisory body on the domestic implementation of their treaty 

obligations. States must submit an initial report two years after acceding to the Convention 

and regular reports every five years. Non-governmental and inter-governmental 

organizations and other actors of the civil society are encouraged to submit alternative 

reports, the so-called ‘shadow reports’, which provide information on specific issues and 

comment on the state reports and the states’ progress with respect to their human rights 

obligations. Furthermore, the CRC/C sends to states parties a list of issues, based on the 

concerns raised by the reports, and considers subsequently the states’ written replies. 

                                                
19 See IACtHR, Mayagna (Sumo) Indigenous Community of Awas Tingni v. Nicaragua, Judgment of 31 
August 2001, para. 146. See also IACtHR, The Right to Information on Consular Assistance in the 
Framework of the Guarantees of the Due Process of Law, Advisory Opinion OC-16/99, 1 October 1999, 
para. 114. 
20 See ACHPR, Centre for Minority Rights Development (Kenya) and Minority Rights Group International 
on behalf of Endorois Welfare Council v. The Republic of Kenya, Communication No. 276/2003 (2009), 
paras. 147-151 and ACtHPR, African Commission on Human and Peoples’ Rights v. Republic of Kenya, 
Application No. 006/2012, Judgment of 26 May 2017, paras. 136-146. 
21 See ECtHR, Tyrer v. United Kingdom, Application No. 5856/72, Judgment, 25 April 1978, para. 31. 
22 See CRC/C, General Comment No. 8 (2006), The right of the child to protection from corporal punishment 
and other cruel or degrading forms of punishment (arts. 19; 28, para. 2; and 37, inter alia), 2 March 2007, 
para. 20. 
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In view of all the information available, the Committee engages in a constructive 

dialogue with the government representatives, concluding a document called ‘Concluding 

Observations’. The Concluding Observations include positive achievements, factors 

impeding the implementation of the Convention, areas for improvement, and 

recommendations. This discussion between the Committee on the one hand and the 

government representatives and the representatives of specialized agencies on the other 

hand, which is culminated in the Concluding Observations, is a valuable opportunity for 

the Committee to elaborate on the normative content of particular provisions of the 

Convention and to clarify the scope of the obligations involved. The constructive dialogue 

reveals further that the Concluding Observations have achieved an important degree of 

acceptance by states. 

The principles and various provisions of the Convention are addressed by the 

Concluding Observations in eight distinctive sections, which are referred to as “main areas 

of concern and recommendations”. Each of these areas covers a specific article or set of 

articles. The Committee discusses issues relating to the concept of cultural identity under 

the following five topic-sections: a) general principles, b) civil rights and freedoms, c) 

family environment and alternative care, d) basic health and welfare, and e) education, 

leisure and cultural activities. The other sections deal with the general measures of 

implementation, the special protection measures, and with the disability, basic health, and 

welfare. 

Regarding the General Comments, they are preceded by the so-called days of 

general discussion and are grounded in the experience of the Committee in dealing with the 

periodic reports. Being general in nature, they announce the Committee’s interpretation of 

the normative content of specific provisions of the Convention and of the scope of the 

obligations concerned. They aim at assisting states in fulfilling their obligations and at 

offering authoritative guidance to states. 

 

1.6 The methodology used in the interpretation of the CRC/C’s work 

 

In view of the wide ratification of the CRC, twelve countries are taken as an example for 

conducting the analysis of the Concluding Observations. The criteria of their selection 

depend mainly on their geographical distribution. These countries include Canada from 

Northern America, Brazil and Peru from Southern America, Czech Republic, France, and 
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Greece from Europe, Niger and South Africa from Africa, China, Russia, and Thailand 

from Asia, and Australia from Oceania. These countries represent different legal systems 

and cultural traditions, being variable in terms of size and population. 

Having said that, this dissertation takes into consideration the discourse analysis 

which is followed mainly in social sciences and humanities.23 The focus of attention of the 

discourse analysis is the language itself, which is viewed as a communicative event 

consisting of three dimensions. The first dimension is the text as such and its linguistic 

features. This research relies on the linguistic structure of the Concluding Observations, 

namely its vocabulary, grammar, syntax, and sentence coherence. 

The second dimension is the discursive practice which involves the production and 

consumption of the text. The authors of the Concluding Observations draw on the already 

existing discourses to create the texts of the Concluding Observations. These discourses 

contain in principle the CRC, including all processes relating to its understanding and 

interpretation, and the state reports in relation to which the Concluding Observations are 

generated. The CRC constitutes an available discourse for the states themselves, who are 

the receivers of the texts of the Concluding Observations, and their main point of reference 

in describing the situation and the measures adopted in relation to the rights of children 

within their interiors. The civil society of each state and its NGOs constitute another 

available discourse, which is translated into the shadow reports. The Concluding 

Observations are further a selection of the issues discussed and contained in the summary 

records which are considered as well. The list of issues and the states’ written replies are 

also taken into account. 

The third dimension is the social practice to which the communicative event 

belongs. This wider social practice is the human rights regime as a whole, in the context of 

which the Concluding Observations are produced and consumed. A central question is 

whether the discursive practice relating to the Concluding Observations reproduces or even 

restructures the existing order of the human rights discourse in relation to any potential 

legal ramifications of the concepts of culture and cultural identity. These three dimensions 

of the language as a communicative event obviously interrelate to each other, and through 

this specific interrelation the Concluding Observations as texts are produced and 

consumed. 

                                                
23 This part of the dissertation considers in particular the general guidelines suggested for a discourse analysis 
in Fairclough 1989.   
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Contrary to General Comments, which provide general conclusions about the 

approach of the Committee, Concluding Observations cannot since they correspond to the 

precise situation and needs of each state individually. Through this inductive method, 

whereby the Concluding Observations serve as specific premises on which the legal 

ramifications of a child’s right to cultural identity will come up as a general conclusion 

reflecting the whole work of the Committee, the conclusion will follow with probability. 

The criteria of the selected countries and the preferred method of discourse analysis will 

try to ensure a solid reasoning over the premises. 

Nonetheless, it is the General Comments which can make this link feasible, because 

they are grounded in all Concluding Observations, seeking to mirror the overall position of 

the Committee. In this respect, the Concluding Observations can be perceived as a 

supplementary source to the primary source of the General Comments and the necessary 

study of the multifarious processes of the former can lead to a better understanding of the 

employed concepts. The analysis of the General Comments themselves echoes a deductive 

approach in the sense that the general premises which are confronted with a variety of 

human rights issues result in a specific conclusion over the existence or not of a right to 

cultural identity. In this case, there is no information in the conclusion that is not already in 

the premises, and with a sound reasoning the conclusion follows with certainty.  

 

1.7 The key role of the general principles of the CRC 

 

In identifying and analyzing the various aspects of the child’s right to cultural identity, 

three general principles contained in the CRC are rendered crucial. These principles 

penetrate all rights set forth in the Convention and include the principle of the best interests 

of the child embodied in Article 3, the principle of the evolving capacities of the child 

embodied in Article 5, and the principle of respect for the views of the child embodied in 

Article 12. In its General Comment on the implementation of the Convention, the CRC/C 

classifies expressively Articles 3 and 12, together with Article 2 on non-discrimination and 

Article 6 on the child’s survival and development, as general principles of the 

Convention.24    

Article 3(1) reads as follows: “In all actions concerning children, whether 

undertaken by public or private social welfare institutions, courts of law, administrative 

                                                
24 See CRC/C, General Comment No. 5 (2003), General Measures of Implementation of the Convention on 
the Rights of the Child (Arts. 4, 42 and 44, para. 6), 27 November 2003, para. 12. 
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authorities or legislative bodies, the best interests of the child shall be a primary 

consideration.” According to Article 5, “States Parties shall respect the responsibilities, 

rights and duties of parents or, where applicable, the members of the extended family or 

community as provided for by local custom, legal guardians or other persons legally 

responsible for the child, to provide, in a manner consistent with the evolving capacities of 

the child, appropriate direction and guidance in the exercise by the child of the rights 

recognized in the present Convention”. Article 12 underlines that “States Parties shall 

assure to the child who is capable of forming his or her own views the right to express 

those views freely in all matters affecting the child, the views of the child being given due 

weight in accordance with the age and maturity of the child”. 

 

1.8 The structure of the dissertation 

 

The dissertation is divided into five main chapters, besides the introduction and the 

conclusions, which deal with Article 8 CRC as the potential basis of the child’s right to 

cultural identity and with the fundamental elements of a right, namely the object, subject, 

and addressee of a potential right to cultural identity, including the state obligations and the 

possible limitations with regard to the enjoyment of that right. 

Besides the general principles of the CRC, the various provisions of the Convention 

with a link to culture, including Articles 20 and 21 on adoption, Article 29 on education, 

Article 30 on the minority rights to culture, and Article 31 on the rights to leisure, play, and 

culture, as well as the relevant provisions of the general human rights instruments and the 

human rights minority-specific instruments, play a major role in the formulation of the 

Chapters. 

The general human rights instruments discussed include the Universal Declaration 

of Human Rights, the International Covenant on Economic, Social and Cultural Rights, the 

International Covenant on Civil and Political Rights, the American Declaration on the 

Rights and Duties of Man, the American Convention on Human Rights, the African 

Charter on Human and Peoples’ Rights, and the European Convention for the Protection of 

Human Rights and Fundamental Freedoms. The human rights minority-specific 

instruments discussed include the Declaration on the Rights of Persons Belonging to 

National or Ethnic, Religious and Linguistic Minorities, the Convention No. 169 on 

Indigenous and Tribal Peoples in Independent Countries, the Declaration on the Rights of 
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Indigenous Peoples, and the Framework Convention for the Protection of National 

Minorities. 

Regarding the topics covered by each Chapter, the second Chapter examines the 

General Comments and Concluding Observations of the CRC/C in order to identify any 

cultural identity obligations bestowed upon states as well as the rights underlying these 

obligations. The work of the Committee casts light on most of the research questions of the 

dissertation, including the sociocultural sources of the child’s self-determination.  

 The third Chapter examines the possibility of holding Article 8 as the basis of the 

child’s right to cultural identity, the probable association of the right with the indicative 

elements of Article 8, namely nationality, name, and family relations, and the placement of 

the right in the broader context of cultural rights. 

The fourth Chapter examines the object of the child’s right to cultural identity, by 

taking into account the practice of the supervisory bodies of the instruments mentioned 

above, the relevant human rights guarantees of the CRC, and the possibility of 

encompassing harmful cultural practices within the scope of protection of the right 

concerned.  

The fifth Chapter examines the subject and addressee of the child’s right to cultural 

identity, discussing inter alia the parameters of the child’s cultural autonomy, the parental 

responsibilities as to the child’s cultural upbringing, and the individual, collective, and 

group dimensions of cultural rights. 

The sixth Chapter examines the limitations of the child’s right to cultural identity, 

considering the principles of proportionality and necessity, the states’ margin of 

appreciation, and the jurisprudence of the European Court of Human Rights on religious 

education, which serves as an example of such limitations. 
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Chapter 2  

Cultural Identity Obligations and the Underlying Rights 

 

 

In dealing with the question whether the interest of cultural identity enjoys the status of a 

right, which presupposes the existence of particular obligations for states, this chapter 

considers the work of the CRC/C, namely its General Comments and the Concluding 

Observations for twelve countries, by employing the methodology explained in the 

introduction of the dissertation. 

The Committee deals with several issues relating to the potential right of a child to 

cultural identity, including the concepts of culture and cultural identity, the provision(s) on 

which the right in question may be based, the cultural dimension of several rights laid 

down in the CRC, the main references of the cultural identification of children, namely 

their family, group of peers, community, and society at large, the child’s cultural agency 

and autonomy, the cultural practices which are injurious to the child’s health, and the 

meaning of the right to cultural identity. 

 

2.1 The nature of state obligations 

 

States are the traditional actors in international law who have the primary responsibility for 

implementing human rights. Regarding the nature of state obligations and the 

recommended measures to be adopted, there is a general distinction between negative 

obligations to abstain from certain actions and positive obligations to take action. There is 

also another distinction between the obligations of result, meaning that the state has to 

attain a particular outcome through active implementation of policies and programmes, and 

the obligations of conduct, meaning that the state has to undertake a specific step, act or 

omission, which should be rather specific. 

There is further the theory of the tripartite typology of state obligations, which has 

been developed specifically for the economic, social, and cultural rights. The idea of the 

tripartite typology was originally introduced by Henry Shue in 1980, who spoke of 

obligations “to avoid depriving”, “to protect from deprivation”, and “to aid the deprived”.25 

                                                
25 See Shue 1996, p. 52. 
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Asbjørn Eide, who became known as the originator of this theory, introduced a slightly 

different version. While functioning as a Special Rapporteur to the UN Sub-Commission 

on the Promotion and Protection of Human Rights, she spoke of obligations to respect, 

protect, and fulfill in 1987.26 The tripartite typology was endorsed for example by the 

ESCR/C27 but not by the HRC. 

The negative obligation to respect requires states to refrain from interfering with the 

enjoyment of rights attributable to individuals and to remove any formal barriers. The 

positive obligation to protect requires states to take measures that prevent third or private 

parties, including individuals, groups, corporations, and other entities or agents acting 

under their authority, from interfering with the rights attributable to individuals. It also 

includes the obligation to remedy abuses of rights between private parties. The positive 

obligation to fulfill requires states to adopt appropriate legislative, administrative, judicial, 

budgetary, and other measures, including relevant national policies, to ensure the full 

realization of human rights. 

 

2.2 The concept of identity 

 

Although the concept of identity has not been defined in any specific way, it has been used 

to indicate several aspects of one’s character and behaviour. The Committee has associated 

children’s identity with the meaning they give to their existence and their world view 

which is the result of their encountering with external forces.28 

The Committee discusses identity issues for children of all ages, and particularly 

for both young children and adolescents. It makes this distinction by addressing a general 

comment on early childhood29 and two general comments on adolescence30 and by 

considering the particular characteristics of each group of children. As early childhood is 

defined the period below the age of eight years old, which includes children “at birth and 

                                                
26 See Asbjørn Eide, Report on “The Right to Adequate Food as a Human Right”, UN Doc 
E/CN.4/Sub.2/1987/23, 7 July 1987. 
27 See, for example, ESCR/C, General Comment No. 13 (1999) on the right to education (Article 13), 8 
December 1999, paras. 43-48 and ESCR/C, General Comment No. 21 (2009), Right of Everyone to Take 
Part in Cultural Life, Article 15, para. 1(a), 21 December 2009, paras. 48-54. 
28 See CRC/C, General Comment No. 17 (2013) on the right of the child to rest, leisure, play, recreational 
activities, cultural life and the arts (art. 31), 17 April 2013, para. 14(f). 
29 See CRC/C, General Comment No. 7 (2005), Implementing child rights in early childhood, 20 September 
2006. 
30 See CRC/C, General Comment No. 4 (2003), Adolescent health and development in the context of the 
Convention on the Rights of the Child, 1 July 2003 and CRC/C, General Commnet No. 20 (2016) on the 
implementation of the rights of the child during adolescence, 6 December 2016. 
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throughout infancy; during the preschool years; as well as during the transition to 

school”.31 Adolescence is understood as “a period characterized by rapid physical, 

cognitive and social changes, including sexual and reproductive maturation; the gradual 

building up of the capacity to assume adult behaviours and roles involving new 

responsibilities requiring new knowledge and skills”.32 

With respect to young children, the Committee observes that they “are acutely 

sensitive to their surroundings and very rapidly acquire understanding of the people, places 

and routines in their lives, along with awareness of their own unique identity”.33 With 

respect to adolescents, it associates the formulation of their identities with “the creation of 

an emergent sense of self”.34 It has expressly stated that “[t]he identity of the child includes 

characteristics such as sex, sexual orientation, national origin, religion and beliefs, cultural 

identity, personality”.35 It has acknowledged further children’s vital need for a stable 

family structure in order to build their identity.36 

The Committee has also highlighted the centrality of the concept of identity by 

referring to Article 3 CRC, which entitles children with the right to have their interests 

considered in all actions or decisions affecting them. Article 3 serves as “a substantive 

right, an interpretative legal principle and a rule of procedure”,37 enjoying high priority 

among other state considerations.38 It “should be adjusted and defined on an individual 

basis, according to the specific situation of the child or children concerned, taking into 

consideration their personal context, situation and needs”.39 On that basis, the Committee 

clarifies that determining what is in the child’s best interests requires “a clear and 

comprehensive assessment of the child’s identity”.40 

                                                
31 See CRC/C, General Comment No. 7 (2005), Implementing child rights in early childhood, 20 September 
2006, para. 4. 
32 See CRC/C, General Comment No. 4 (2003), Adolescent health and development in the context of the 
Convention on the Rights of the Child, 1 July 2003, para. 2. 
33 See CRC/C, General Comment No. 7 (2005), Implementing child rights in early childhood, 20 September 
2006, para. 14. 
34 See CRC/C, General Commnet No. 20 (2016) on the implementation of the rights of the child during 
adolescence, 6 December 2016, para. 10. 
35 See CRC/C, General Comment No. 14 (2013) on the right of the child to have his or her best interests 
taken as a primary consideration (art. 3, para. 1), 29 May 2013, para. 55. 
36 See Summary Record of the 1402nd meeting, 20 January 2010, para. 45 and Combined 3rd & 4th State 
Report, 21 February 2008, para. 163, with respect to the Combined 3rd & 4th Concluding Observations for 
France.  
37 See CRC/C, General Commnet No. 20 (2016) on the implementation of the rights of the child during 
adolescence, 6 December 2016, para. 22. 
38 See CRC/C, General comment No. 14 (2013) on the right of the child to have his or her best interests taken 
as a primary consideration (art. 3, para. 1), 29 May 2013, para. 39. 
39 See ibid, para. 32, as well as paras. 48-49. 
40 See CRC/C, General Comment No. 6 (2005), Treatment of Unaccompanied and Separated Children 
Outside their Country of Origin, 1 September 2005, para. 20. See also CRC/C, General comment No. 14 
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The right to identity is employed often in relation to the indicative elements of 

Article 8 CRC, referring to the birth and legal identity of the child.41 It can indicate those 

                                                                                                                                              
(2013) on the right of the child to have his or her best interests taken as a primary consideration (art. 3, para. 
1), 29 May 2013, paras. 48 & 55. 
41 See CRC/C, General Comment No. 6 (2005), Treatment of Unaccompanied and Separated Children 
Outside their Country of Origin, 1 September 2005, paras. 31, 84, 93 and CRC/C, General Comment No. 7 
(2005), Implementing child rights in early childhood, 20 September 2006, para. 25. 
See together 1st Concluding Observations for France, 25 April 1994, para. 14; Summary Record of the 141st 
meeting, 15 April 1994, paras. 3, 5, 8, 10, 18-19. See together 2nd Concluding Observations for France, 30 
June 2004, para. 23; 2nd State Report, 9 October 2003, paras. 94, 126, 130, 127-143; Summary Record of the 
967th meeting, 10 August 2004, para. 9; Summary Record of the 968th meeting, 14 June 2004, para. 47. See 
together Combined 3rd & 4th Concluding Observations for France, 22 June 2009, para. 43; Combined 3rd & 4th 
State Report, 21 February 2008, paras. 224-228; Summary Record of the 1401st meeting, 14 January 2010, 
para. 36; Summary Record of the 1402nd meeting, 20 January 2010, paras. 23 & 64. See together 5th 
Concluding Observations for France, 23 February 2016, paras. 31-33; 5th State Report, 28 January 2015, 
paras. 207-214; List of Issues, 23 July 2015, para. 4; Replies of France, 19 October 2015, paras. 48-55. 
See together 2nd Concluding Observations for South Africa, 27 October 2016, paras. 31-32, 55; 2nd State 
Report, 17 March 2015, paras. 123-126; List of Issues, 11 March 2016, para. 5; Written Replies of South 
Africa, 15 August 2016, paras. 21-22; Recommendations by the African Committee of Experts on the Rights 
and Welfare of the Child, paras. 30-33; “Realising the rights of all children in South Africa” Report 
submitted by the Legal Resources Centre, South Africa, 30 October 2015, paras. 58-60, 65-84; “Civil Society 
Submission on the right of every child to acquire a nationality under Article 7 CRC” submitted by the 
Lawyers for Human Rights and the Institute on Statelessness and Inclusion, 31 October 2015; National 
Human Rights Institution Report submitted by the South African Human Rights Commission, November 
2015, paras. 28-31; South African Alternative Report Coalition, October 2015, paras. 38-43. 
See together 1st Concluding Observations for Peru, 18 October 1993, paras. 8 & 17; Summary Record of the 
83rd meeting, 19 October 1994, paras. 4 & 12. See Summary Record of the 605th meeting, 27 January 2000, 
para. 44, with respect to the 2nd Concluding Observations for Peru. With respect to the 3rd Concluding 
Observations for Peru, see together Summary Record of the 1089th meeting, 20 January 2006, paras. 11, 56, 
72, 75; 3rd State Report, 24 May 2004, paras. 104, 106, 204; Written Replies of Peru to the List of Issues, pp. 
48-50, 57, 70. See together Combined 4th & 5th Concluding Observations for Peru, 2 March 2016, paras. 33-
34; Combined 4th & 5th State Report, 11 March 2015, paras. 50, 52, 83-89. 
See together 2nd Concluding Observations for Thailand, 17 March 2006, 2nd report, paras. 31, 33-34; 2nd State 
Report, 31 May 2005, paras. 109-117, 199, 205-209; Written Replies of Thailand to the List of Issues, 29 
December 2005, para. 19; Summary Record of the 1115th meeting, 30 January 2006, para. 35. See together 
Combined 3rd & 4th Concluding Observations for Thailand, 17 February 2012, paras. 41-46; Combined 3rd & 
4th State Report, 14 September 2011, para. 36; Summary Record of the 1682nd meeting, 31 January 2012. 
See together 1st Concluding Observations for China, 7 June 1996, para. 16; 1st State Report, 21 August 1995, 
paras. 55-57; Summary Record of the 300th meeting, 20 June 1996, para. 12. See together 2nd Concluding 
Observations for China, 24 November 2005, paras. 52-53; 2nd State Report, 15 July 2005, paras. 49, 60-64; 
Summary Record of the 1063rd meeting, 20 December 2011, para. 72; Summary Record of the 1065th 
meeting, 28 December 2011, para. 59. 
See together 2nd Concluding Observations for Canada, 27 October 2003, paras. 26-27, 56; 2nd State Report, 
27 October 2003, paras. 26-27; Summary Record of the 894th meeting, 15 December 2003, paras. 59 & 61. 
See together Combined 3rd & 4th Concluding Observations for Canada, 6 December 2012, paras. 38 & 57; 
Combined 3rd & 4th State Report, 6 December 2012, para. 38. 
See together 3rd Concluding Observations for Russia, 23 November 2005, paras. 40-41; 3rd State Report, 15 
November 2004, para. 98; Summary Record of the 1076th meeting, 20 October 2005, para. 45. See together 
Combined 4th & 5th Concluding Observations for Russia, 25 February 2014, para. 28; Combined 4th & 5th 
State Report, 27 August 2012, para. 65. 
See together Combined 3rd & 4th Concluding Observations for Czech Republic, 4 August 2011, para. 8; 
Combined 3rd & 4th State Report, 20 April 2010, para. 11; List of Issues, 14 March 2011, para. 1. See also the 
Summary Record of the 413th meeting, 6 October 1997, para. 34, with respect to the 1st Concluding 
Observations for Czech Republic. 
See together 1st Concluding Observations for Greece, 2 April 2002, paras. 32, 40-41; 1st State Report, 25 June 
2001, paras. 67-77. See also Combined 2nd & 3rd Concluding Observations for Greece, 13 August 2012, para. 
36. 
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personal data which are written in birth certificates and which are to be attained and 

safeguarded in the context of adoption and education in case of non-existence or loss of 

birth certificates. The Committee turns states’ attention to the negative impact the lack of 

birth registration may have on the child’s sense of personal identity.42 It observes that 

“some children have been deprived of their identity due to the illegal removal of the 

father’s name on original birth certificates by governmental authorities, especially in cases 

of unwed parents”.43 It notes that “children born to Roma, refugee and asylum-seeking 

mothers with non-Russian passports or without identity documents are denied birth 

registration and are issued with only a hospital certificate indicating merely their sex, 

height and weight”.44 

Given this link between birth registration and identity, the Committee encourages 

states parties to protect the adopted children’s right to know their original identity.45 It 

requires states to enact measures “to ensure that all children without birth certificates are 

guaranteed their right to an identity throughout the adoption process”.46 In relation to the 

unaccompanied and separated children outside their country of origin, the Committee urges 

“professionally qualified persons to collect biodata and social history to ascertain the 

identity of the child”.47 In those situations where registration centres have been destroyed 

due to internal violence, it requires “universal birth registration and access to identity 

documents for all children born in the State party”.48 In cases relating to the exposure of 

the child’s privacy in media, it worries that “children’s identity can often be established 

through related information provided by the media such as family names, addresses and 

photographs especially in sensitive cases of child abuse and exploitation and under the 

juvenile justice system”.49 

Identity can denote further the child’s right to know his or her biological parents, 

the importance of which arises in such cases for example when the mother gives birth 

anonymously or when the father is the sperm donor. Indeed, the Committee has 

acknowledged the significance of “the right of the child to know his or her biological 

                                                
42 See CRC/C, General Comment No. 7 (2005), Implementing child rights in early childhood, 20 September 
2006, para. 25. 
43 See Combined 3rd & 4th Concluding Observations for Canada, 6 December 2012, para. 38. 
44 See Combined 4th & 5th Concluding Observations for Russia, 25 February 2014, para. 28 
45 See 3rd Concluding Observations for Russia, 23 November 2005, para. 41. 
46 See 2nd Concluding Observations for China, 24 November 2005, para. 53(d). 
47 See CRC/C, General Comment No. 6 (2005), Treatment of Unaccompanied and Separated Children 
Outside their Country of Origin, 1 September 2005, para. 31. 
48 See Combined 4th & 5th Concluding Observations for Peru, 2 March 2016, para. 33. 
49 See Combined 3rd & 4th Concluding Observations for Thailand, 17 February 2012, para. 45. 
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parents and preserve his or her identity”.50 It has expressed its fears that “the mother, if she 

so wishes, can conceal her identity and oppose the right of the child to know his or her 

origins, depriving the child of a part of his or her rights”.51 

Identity is also used for other purposes, with regard for example to the publication 

of personal data of young offenders. Indeed, the Committee has been confronted with “the 

revelation of the identity of either victims or perpetrators of crimes in the media through 

the publication of data from the court records of cases involving minors, while their cases 

are being examined by court, and through the publication of images or information 

concerning the personal situation of children accommodated in child-protection 

institutions”.52 

 The concept of identity is not used only in relation to name, nationality, and family 

relations. It can refer to sexual orientation and gender identity as prohibited grounds of 

discrimination as well.53 The Committee, for instance, demands the explicit prohibition of 

“discrimination based on sexual orientation and gender identity”.54 It worries “about the 

persistence of discrimination on the grounds of sex, gender identity, disability, national 

origin, social and economic origin or other grounds”.55 It recommends that the states 

parties repeal their “laws prohibiting propaganda of homosexuality and ensure that 

children who belong to LGBTI groups or children from LGBTI families are not subjected 

to any forms of discrimination by raising the public’s awareness of equality and non-

discrimination on the basis of sexual orientation and gender identity”.56 With regard to the 

structural discrimination at school, it recommends that the states parties enforce 

“legislation to prohibit discrimination or the incitement of violence on the basis of sexual 

orientation and gender identity and continue the Schools without Homophobia project”.57 

As is argued throughout the chapter, identity can also refer to culture, being 

accompanied either explicitly or implicitly by the adjective ‘cultural’. The Committee 

                                                
50 See Combined 3rd & 4th Concluding Observations for Czech Republic, 4 August 2011, para. 8. 
51 See Combined 3rd & 4th Concluding Observations for France, 22 June 2009, para. 43. 
52 See Combined 2nd & 3rd Concluding Observations for Greece, 13 August 2012, para. 36. 
53 See together 5th Concluding Observations for France, 23 February 2016, paras. 23-24; 5th State Report, 28 
January 2015, para. 165; List of Issues, 23 July 2015, para. 3; Written Replies of France, 19 October 2015, 
paras. 27-39. 
See also Combined 2nd to 4th Concluding Observations for Brazil, 30 October 2015, para. 24(b); Combined 
4th & 5th Concluding Observations for Peru, 2 March 2016, paras. 27-28; Combined 4th & 5th Concluding 
Observations for Russia, 25 February 2014, paras. 25 & 35; 4th Concluding Observations for Australia, 28 
August 2012, paras. 29(e) & 30(e). 
54 See Combined 4th & 5th Concluding Observations for Peru, 2 March 2016, para. 28(d). See also 4th 
Concluding Observations for Australia, 28 August 2012, para. 30(e), with a similar wording. 
55 See 5th Concluding Observations for France, 23 February 2016, para. 23. 
56 See Combined 4th & 5th Concluding Observations for Russia, 25 February 2014, para. 25. 
57 See Combined 2nd to 4th Concluding Observations for Brazil, 30 October 2015, para. 24(b). 
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underlines that young children make sense of the cultural dimensions of the world they 

inhabit and experience the foundations of their cultural and personal identity.58 Having 

acknowledged explicitly a right to cultural identity,59 it usually employs similar 

articulations to express that right, such as the children’s right to enjoy their own culture 

and identity60 and the children’s right to maintain their cultural identity.61 It has also 

referred to the “rights of indigenous and minority children to preserve their (…) cultural 

identity”,62 and it has stressed the importance of the “preservation of (…) cultural values 

and traditions as part of the identity of the child”.63  

Within the same context, identity may denote both birth and cultural identity.64 In 

light of Article 8(2) CRC, for example, which requires re-establishment of the child’s 

identity especially in relation to the indicative elements of Article 8(1), the Committee 

requires effective mechanisms so that any measure, which deprives indigenous children of 

their ethnic identities, is prevented or redressed.65 When demanding appraisal of the child’s 

identity in the determination of the best interests standard, the Committee includes as 

elements of identity “nationality, upbringing, ethnic, cultural and linguistic background, 

particular vulnerabilities and protection needs”.66 Similarly, it has asked for “full respect 

for the rights of Aboriginal and Torres Strait Islander children to their identity, name, 

culture, language and family relationships”.67 It has also urged states parties “to adopt 

                                                
58 See CRC/C, General Comment No. 7 (2005), Implementing child rights in early childhood, 20 September 
2006, para. 6(d)-(e). 
59 See together 3rd & 4th Combined State Report, 21 February 2008, paras. 9, 163, 664, Annex I (especially 
paras. 38, 179-186) & II and Summary Record of the 1401st meeting, 14 January 2010, para. 37, with respect 
to the Combined 3rd & 4th Concluding Observations for France, 22 June 2009. 
60 See CRC/C, General Comment No. 11 (2009), Indigenous Children and their Rights under the Convention, 
12 February 2009, para. 14.  
See also Summary Record of the 1054th meeting, 22 September 2005, paras. 7 & 16, with respect to the 
Combined 2nd & 3rd Concluding Observations for Australia. 
61 See CRC/C, General Comment No. 6 (2005), Treatment of Unaccompanied and Separated Children 
Outside their Country of Origin, 1 September 2005, para. 42. 
62 See 2nd Concluding Observations for Thailand, 17 March 2006, para. 79. See also 1st Concluding 
Observations for Brazil, 3 November 2004, para. 73, for a similar wording. 
63 See CRC/C, General comment No. 14 (2013) on the right of the child to have his or her best interests taken 
as a primary consideration (art. 3, para. 1), 29 May 2013, para. 57. 
64 See CRC/C, General Comment No. 6 (2005), Treatment of Unaccompanied and Separated Children 
Outside their Country of Origin, 1 September 2005, para. 20. 
See together Combined 2nd & 3rd Concluding Observations for Australia, 20 October 2005, paras. 31-32; 
Combined 2nd & 3rd State Report, 29 December 2004, paras. 145-147. See also 4th Concluding Observations 
for Australia, 28 August 2012, paras. 37-38. 
See Combined 3rd & 4th Concluding Observations for Canada, 6 December 2012, paras. 42-43. 
65 See CRC/C, General Comment No. 11 (2009), Indigenous Children and their Rights under the Convention, 
12 February 2009, para. 45. 
66 See CRC/C, General Comment No. 6 (2005), Treatment of Unaccompanied and Separated Children 
Outside their Country of Origin, 1 September 2005, para. 20. 
67 See Combined 2nd & 3rd Concluding Observations for Australia, 20 October 2005, para. 32; 4th Concluding 
Observations for Australia, 28 August 2012, para. 38. 
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legislative and administrative measures to account for the rights, such as name, culture and 

language, of children belonging to minority and indigenous populations” so that these 

children “do not lose their identity”.68 

Bearing in mind that the Committee does not discuss all issues per provision, but 

instead, it groups issues under certain headings which refer to various provisions, cultural 

identity is addressed mainly under the sections “children belonging to indigenous and 

minority communities/groups”,69 “education, leisure and cultural activities”,70 “right to a 

name and identity”,71 and “preservation of identity”72 or “right to an identity”73, which 

echo apparently Article 8. Under these clusters, heterogeneous issues are grouped together, 

some of which are by nature cultural, some others are not, and some others, although not 

falling under the ambit of a cultural right, are given a cultural dimension. The fact that 

various aspects of identity are discussed under the same clusters reveals that identity is 

treated as a generic category, which includes cultural identity alongside birth and sexual 

identity as specific components. 

  

2.3 Cultural identity as a way of life 

 

The terms ‘culture’ and ‘cultural identity’ appear to be used interchangeably by the 

Committee. Culture denotes a distinctive way of life marked out by various aspects, such 

as language, religion, history, cultural heritage, customs, traditions, creeds, traditional diet, 

use of traditional territories and their resources.74 Cultural identity would rather refer to the 

                                                
68 See Combined 3rd & 4th Concluding Observations for Canada, 6 December 2012, para. 43. 
69 See Combined 2nd & 3rd Concluding Observations for Greece, 13 August 2012, paras. 71-72; 2nd 
Concluding Observations for Czech Republic, 18 March 2003, paras. 67-68; 2nd Concluding Observations for 
Thailand, 17 March 2006, paras. 78-79; Combined 4th & 5th Concluding Observations for Russia, 25 
February 2014, paras. 63-64. 
70 See Combined 3rd & 4th Concluding Observations for Czech Republic, 4 August 2011, paras. 61-62; 
Combined 3rd & 4th Concluding Observations for Canada, 6 December 2012, para. 69. 
71 See 1st Concluding Observations for Greece, 2 April 2002, paras. 40-41. 
72 See Combined 2nd & 3rd Concluding Observations for Australia, 20 October 2005, paras. 31-32; 4th 
Concluding Observations for Australia, 28 August 2012, paras. 37-38; Combined 3rd & 4th Concluding 
Observations for Canada, 6 December 2012, paras. 42-43.  
73 See 2nd Concluding Observations for Canada, 27 October 2003, paras. 26-27. 
74 See CRC/C, General Comment No. 11 (2009), Indigenous Children and their Rights under the Convention, 
12 February 2009, paras. 16, 18, 35; CRC/C, General comment No. 14 (2013) on the right of the child to 
have his or her best interests taken as a primary consideration (art. 3, para. 1), 29 May 2013, para. 57; 
CRC/C, General Commnet No. 20 (2016) on the implementation of the rights of the child during 
adolescence, 6 December 2016, para. 10. 
See together Summary Record of the 214th meeting, 30 May 1995, para. 17 and 1st State Report, 28 July 
1994, paras. 35, 101-103, 385-390, 391-399, 586, 848-851, 965-969, with respect to the 1st Concluding 
Observations for Canada. See together Combined 3rd & 4th Concluding Observations for Canada, 6 December 
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specific interaction of the child with all these aspects. Language, for instance, is conceived 

as an intrinsically valuable cultural element.75 

Indeed, the Committee states that the “preservation of religious and cultural values 

and traditions as part of the identity of the child must be taken into consideration”.76 It 

                                                                                                                                              
2012, paras. 42-43; Combined 3rd & 4th State Report, 4 January 2012, para. 392; Written Replies of Canada 
to the List of Issues, 21 January 2013, para. 144. 
See together 2nd Concluding Observations for Thailand, 17 March 2006, para. 79; 2nd State Report, 31 May 
2005, paras. 141, 210-212, 446; Summary Record of the 1115th meeting, 30 January 2006, para. 56. See 
together Combined 3rd & 4th Concluding Observations for Thailand, 17 February 2012, para. 83(a); 
Combined 3rd & 4th State Report, 14 September 2011, paras. 92 & 98(iv); Written Replies of Thailand to the 
List of Issues, 20 January 2012, para. 71(c). 
See together Summary Record of the 565th meeting, 30 September 1999, para. 10 and 2nd State Report, 20 
November 1998, paras. 147, 469-470, with respect to the 2nd Concluding Observations for Russia. See 
together Combined 4th & 5th Concluding Observations for Russia, 25 February 2014, para. 64; Summary 
Record of the 1864th meeting, 30 January 2014, paras. 52 & 57; Report by the Russian Association of 
Indigenous Peoples of the North. 
See together 2nd Concluding Observations for Czech Republic, 18 March 2003, para. 68(c); 2nd State Report, 
17 June 2002, paras. 22(b), 96, 288, 359; Summary Record of the 853rd meeting, 14 March 2003, para. 65. 
See Summary Record of the 1710th meeting, 11 June 2012, para. 34, with respect to the Combined 2nd & 3rd 
Concluding Observations for Greece. 
See together 1st Concluding Observations for Brazil, 3 November 2004, paras. 71-73; 1st State Report, 17 
December 2003, paras. 671-689. 
75 See together 1st Concluding Observations for China, 7 June 1996, para. 40; Summary Record of the 299th 
meeting, 31 May 1996, paras. 14 & 17. See together 2nd Concluding Observations for China, 24 November 
2005, para. 77(d); 2nd State Report, 15 July 2005, paras. 29 & 391; China’s Introductory Remarks at the CRC 
consideration of this report, V.1; Summary Record of the 1064th meeting, 3 October 2005, para. 40. See 
together Combined 3rd & 4th Concluding Observations for China, 29 October 2013, para. 76(d); Combined 3rd 
& 4th State Report, 6 June 2012, paras. 228-234; List of Issues, 10 May 2013, para. 19; Written Replies of 
China, para. 19; Summary Record of the 1833rd meeting, 8 November 2013, para. 39; Summary Record of 
the 1834th meeting, 3 October 2013, paras. 32-36; World’s Uyghur Congress’s Report, November 2012; 
International Campaign for Tibet’s Report. 
See together Combined 4th & 5th Concluding Observations for Russia, 25 February 2014, para. 64; Report by 
the Russian Association of Indigenous Peoples of the North. See also Summary Record of the 63rd meeting, 2 
August 1993, para. 17, with respect to the 1st Concluding Observations for Russia and Summary Record of 
the 565th meeting, 30 September 1999, para. 10, with respect to the 2nd Concluding Observations for Russia. 
See together 2nd Concluding Observations for Canada, 27 October 2003, para. 45(a); 2nd State Report, 12 
March 2003, paras. 120-124, 575, 601. See together Combined 3rd & 4th State Report, 4 January 2012, paras. 
223, 359-360 and Written Replies of Canada to the List of Issues, 21 January 2013, para. 144, with respect to 
the Combined 3rd & 4th Concluding Observations for Canada. 
See together 4th Concluding Observations for Australia, 28 August 2012, para. 37; Record Summary of the 
1708th meeting, 11 June 2012, para. 7. See also Summary Record of the 1055th meeting, 31 July 2013, para. 
11 and Combined 2nd & 3rd State Report, 29 December 2004, paras. 378-380, with respect to the Combined 
2nd & 3rd Concluding Observations for Australia. 
See together 1st Concluding Observations for Greece, 2 April 2002, paras. 46-47; Summary Record of the 
754th meeting, 13 September 2002, paras. 47 & 60. See together Combined 2nd & 3rd State Report, 11 April 
2011, para. 63; List of Issues, 3 May 2012, paras. 40 & 48; Summary Record of the 1710th meeting, 11 June 
2012, para. 3. 
See together 2nd Concluding Observations for France, 30 June 2004, para. 60; 2nd State Report, 9 October 
2003, paras. 433-440. See together Combined 3rd & 4th Concluding Observations for France, 22 June 2009, 
paras. 101-102; 3rd & 4th Combined State Report, 21 February 2008, paras. 7, 664, 38, Annex I & II. 
See together 1st Concluding Observations for South Africa, 23 February 2000, para. 41; 1st State Report, 22 
May 1998, paras. 404-405, 594; List of Issues, 17 September 1999, para. 30.  
See together 2nd Concluding Observations for Thailand, 17 March 2006, paras. 62, 63(c), 79; Summary 
Record of the 1115th meeting, 30 January 2006, para. 56. 
See together 1st Concluding Observations for Brazil, 3 November 2004, paras. 71-73; 1st State Report, 17 
December 2003, paras. 672, 676, 685. 
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upholds the obligation of states “to recognize and respect indigenous distinct cultures, 

history, language and way of life as an enrichment of the State’s cultural identity and to 

promote its preservation”.77 It recommends that states parties “take all the necessary 

measures to preserve the cultural and linguistic identity and heritage of indigenous children 

by ensuring that they receive basic education in their native language to the extent 

possible”.78
 It urges states parties “to take adequate measures to protect the rights of 

indigenous and minority children to preserve their historical and cultural identity, customs, 

traditions and languages.79
 It underlines that “[i]n the case of indigenous children whose 

communities retain a traditional lifestyle, the use of traditional land is of significant 

importance to their development and enjoyment of culture”.80 With regard to remote 

villages of indigenous groups, it requires facilitation of “the traditional way of life of those 

groups, including by ensuring access to the traditional diet”.81 It stresses also the 

importance of raising awareness of the Thai and Czech population on the living habits and 

lifestyle of minorities and indigenous peoples.82
 

With respect particularly to religion, the Committee realizes that several groups are 

distinguished culturally from the rest of the society on account of their religious beliefs.83 

Nevertheless, it is not clear which particular aspects of religion does the Committee 

connect to culture. It does not give many details in the relevant adoption processes of the 

Concluding Observations, where the worries expressed are mainly related to the possibility 

                                                                                                                                              
76 See CRC/C, General comment No. 14 (2013) on the right of the child to have his or her best interests taken 
as a primary consideration (art. 3, para. 1), 29 May 2013, para. 57. 
77 See CRC/C, General Comment No. 11 (2009), Indigenous Children and their Rights under the Convention, 
12 February 2009, para. 18. 
78 See Combined 4th & 5th Concluding Observations for Russia, 25 February 2014, para. 64. 
79 See 2nd Concluding Observations for Thailand, 17 March 2006, para. 79. See also 1st Concluding 
Observations for Brazil, 3 November 2004, para. 73, for a similar wording. 
80 See CRC/C, General Comment No. 11 (2009), Indigenous Children and their Rights under the Convention, 
12 February 2009, para. 35. 
81 See Combined 4th & 5th Concluding Observations for Russia, 25 February 2014, para. 64. 
82 See Combined 3rd & 4th Concluding Observations for Thailand, 17 February 2012, para. 83(a) and 2nd 
Concluding Observations for Czech Republic, 18 March 2003, para. 68(c) respectively. 
83 See together 1st Concluding Observations for China, 7 June 1996, para. 20; 1st State Report, 21 August 
1995, paras. 66-68; Summary Record, 31 May 1996, paras. 16 & 34. See together 2nd Concluding 
Observations for China, 24 November 2005, paras. 44-45; 2nd State Report, 15 July 2005, paras. 29, 81, 391, 
402; Summary Record of the 1064th meeting, 3 October 2005, para. 41. See together Combined 3rd & 4th 
Concluding Observations for China, 29 October 2013, paras. 25, 41-42; 3rd & 4th Combined State Report, 6 
June 2012, paras. 69-72; Summary Record of the 1834th meeting, 3 October 2013, paras. 22-29; World 
Uyghur Congress and the International Campaign for Tibet’s Reports.  
See together 2nd Concluding Observations for France, 30 June 2004, para. 60; 2nd State Report, 9 October 
2003, paras. 433-440; Summary Record of the 967th meeting, 10 August 2004, para. 52. See together 
Combined 3rd & 4th Concluding Observations for France, 22 June 2009, para. 101; 3rd & 4th Combined State 
Report, 21 February 2008, Annex I & II. 
See together 1st Combined Concluding Observations for South Africa, 23 February 2000; para. 41; 1st State 
Report, 22 May 1998, paras. 118, 170-171. 
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granted to minority children to be involved with certain religious activities or to receive 

religious education. While it pays attention to the limits to religious manifestations, it does 

not attempt a direct link between the manifestation of one’s individual conscience and 

culture. 

The Committee, for example, is concerned especially with the religious minorities 

in China. It observes that “[s]tate intervention in religious principles and procedures seems 

to be most unfortunate for the whole generation of boys and girls among the Tibetan 

population”.84 It notes further that “children of families practising their religion, notably 

the Falun Gong, are subject to harassment, threats and other negative actions, including re-

education through labour”.85 For these reasons, it urges China to repeal bans on children 

“from participating in Tibetan religious festivals or receiving religious education”86 or 

“from attending mosques or receiving religious education”87 and “to ensure that children 

may choose whether to participate in classes on religion or atheism”.88 

Moreover, the Committee associates culture with particular cultural communities. It 

seems to acknowledge that the cultural distinctiveness of such communities is preserved 

through their organized public sphere which formulates in turn the personal spheres of 

individuals. In this respect, it emphasizes the importance of the maintenance and further 

development of the individualistic link of a child with a specific culture, namely the culture 

of his or her culture. It has explained that “[i]nvolvement in a community’s cultural life is 

an important element of children’s sense of belonging. Children inherit and experience the 

cultural and artistic life of their (…) community and society, and through that process, they 

discover and forge their own sense of identity and, in turn, contribute to the stimulation 

and sustainability of cultural life and traditional arts”.89 

More specifically, the Committee requires states to ensure full respect for the 

preservation of cultural identity for all children, by adopting effective measures, such as 

legislative and administrative ones.90 These measures “should be undertaken in 

                                                
84 See 1st Concluding Observations for China, 7 June 1996, para. 20. 
85 See 2nd Concluding Observations for China, 24 November 2005, para. 44. 
86 See ibid, para. 45(b). 
87 See ibid, para. 45(c). 
88 See ibid, para. 45(d). 
89 See CRC/C, General Comment No. 17 (2013) on the right of the child to rest, leisure, play, recreational 
activities, cultural life and the arts (art. 31), 17 April 2013, para. 11. 
90 See CRC/C, General Comment No. 11 (2009), Indigenous Children and their Rights under the Convention, 
12 February 2009, paras. 16, 18, 20, 22, 44 and CRC/C, General Comment No. 14 (2013) on the right of the 
child to have his or her best interests taken as a primary consideration (art. 3, para. 1), 29 May 2013, paras. 
55-57. 
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consultation with the communities concerned”.91 Having observed that “vulnerable 

children (…) often lose their connections to their (…) community, and culture due to lack 

of education on their culture and heritage”,92 the Committee recommends that children 

“receive an education on their cultural background and do not lose their identity”.93 Having 

also noticed that “social organization, customs, languages, creeds and traditions are 

recognized to indigenous communities in the Constitution of 1988” of Brazil,94 it 

underlines the rights of children “to preserve historical and cultural identity, customs, 

traditions and languages in accordance with the Constitution”.95 It has similarly 

pronounced that children should not lose their cultural identity and connection to their 

communities, but they should acquire instead a solid cultural identity,96 and that children 

should receive the possibility to validate their cultural knowledge, realizing the worth and 

value of the culture of their community.97 

 

2.4 Attention to the cultural needs of minority and indigenous children 

 

The Committee deals especially with children belonging to minorities or indigenous 

groups, focusing on their right to enjoy their common culture so that they are not 

assimilated into the mainstream society. It notes that “the insufficient respect shown for the 

                                                                                                                                              
See together 4th Concluding Observations for Australia, 28 August 2012, paras. 37-38; 4th State Report, 14 
June 2011, para. 337; Report by the National Aboriginal and Torres Strait Islander Legal Services, July 2011, 
p. 12; Report “Listen to Children” by the “Child Rights Taskforce”, May 2011; Complementary Report 
“Children of the Intervention” to the Australian NGO Report “Listen to Children”, June 2011, pp. 16-17. 
See together Combined 3rd & 4th Concluding Observations for Canada, 6 December 2012, paras. 42-43; 
Combined 3rd & 4th State Report, 4 January 2012, paras. 359-360, 488, 654-655; Written Replies of Canada 
to the List of Issues, 21 January 2013, para. 144 
See together 2nd Concluding Observations for Thailand, 17 March 2006, para. 79; 2nd State Report, 31 May 
2005, paras. 141, 210-212; Summary Record of the 1113th meeting, 30 January 2006, para. 70. 
See together 1st Concluding Observations for Brazil, 3 November 2004, paras. 71-73; 1st State Report, 17 
December 2003, paras. 149, 671-689. 
See Summary Record of the 754th meeting, 13 September 2002, paras. 37 & 60, with respect to the 1st 
Concluding Observations for Greece. 
See Summary Record of the 1063rd meeting, 20 December 2011, para. 61, with respect to the 2nd Concluding 
Observations for China. 
91 See CRC/C, General Comment No. 11 (2009), Indigenous Children and their Rights under the Convention, 
12 February 2009, para. 20. 
92 See Combined 3rd & 4th Concluding Observations for Canada, 6 December 2012, para. 42. 
93 See ibid, para. 43. For a similar wording, see also 2nd Concluding Observations for Thailand, 17 March 
2006, para. 79. 
94 See 1st Concluding Observations for Brazil, 3 November 2004, para. 71. 
95 See ibid, para. 73. 
96 See Summary Record of the 754th meeting, 13 September 2002, para. 47, with respect to the 1st Concluding 
Observations for Greece. 
97 See together Combined 3rd & 4th Concluding Observations for France, 22 June 2009, paras. 101-102; 3rd & 
4th Combined State Report, 21 February 2008, Annex I & II. 
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cultures, values and world vision of adolescents from minority and indigenous groups can 

lead to discrimination, social exclusion, marginalization and non-inclusion in public 

spaces”.98 

The Committee refers often to specific minorities and indigenous peoples, 

acknowledging the historical injustices against them.99 Such groups include for instance 

Tibetan, Uighur, and Falun Gong children with respect to China,100 Khoi-Khoi and San 

children with respect to South Africa,101 Roma and children of Turkish and Pomak origin 

with respect to Greece,102 travellers and Roma children with respect to France103 and Czech 

Republic,104 Roma and indigenous peoples of the North, Siberia, and the Far East of Russia 

with respect to Russia,105 Afro-Peruvian children with respect to Peru,106 hill-tribe and 

                                                
98 See CRC/C, General Commnet No. 20 (2016) on the implementation of the rights of the child during 
adolescence, 6 December 2016, para. 35. 
99 See 2nd Concluding Observations for Canada, 27 October 2003, para. 58. 
100 See together 1st Concluding Observations for China, 7 June 1996, paras. 19-20, 40; 1st State Report, 21 
August 1995, paras. 263-287; Summary Record of the 299th meeting, 31 May 1996, paras. 8-10, 14, 16-17, 
25, 34. See together 2nd Concluding Observations for China, 24 November 2005, paras. 30, 32, 44, 45, 75, 
77; 2nd Stare Report, 15 July 2005, paras. 73-85, 382-402; Introductory Remarks of China at the CRC 
consideration of this report, V.1.; Summary Record of the 1063rd meeting, 20 December 2011, paras. 10, 21, 
30, 40, 61, 64; Summary Record of the 1064th meeting, 3 October 2005, paras. 9-11, 13, 40-42. See together 
Combined 3rd & 4th Concluding Observations for China, 29 October 2013, paras. 25-26, 41-42, 75-76; 3rd & 
4th Combined State Report, 6 June 2012, paras. 69-72, 228-234; Summary Record of the 1833rd meeting, 8 
November 2013, para. 39; Summary Record of the 1834th meeting, 3 October 2013, paras. 23-36; World’s 
Uyghur Congress’s Report, November 2012; International Campaign for Tibet’s Report. 
101 See together 1st Concluding Observations for South Africa, 23 February 2000, para. 41; 1st State Report, 
22 May 1998, para. 600; List of Issues, 17 September 1999, para. 30. See together 2nd Concluding 
Observations for South Africa, 27 October 2016, paras. 65-66; 2nd State Report, 17 March 2015, paras. 314-
318. 
102 See together 1st Concluding Observations for Greece, paras. 40, 66-67; 1st State Report, 25 June 2001, 
para. 340; Summary Record of the 753rd meeting, 23 January 2002, paras. 53, 59, 67; Summary Record of the 
754th meeting, 13 September 2002, paras. 9, 60, 70. See together Combined 2nd & 3rd Concluding 
Observations for Greece, 13 August 2012, paras. 38, 61, 71-72; Combined 2nd & 3rd State Report, 11 April 
2011, paras. 13-23, 76-78, 93, 97-118, 364; List of Issues, 3 May 2012, paras. 36-54; Summary Record of the 
1710th meeting, 11 June 2012, paras. 3, 19, 57, 64; Summary Record of the 1711th meeting, 20 November 
2012, para. 7; Report by the Greek Helsinki Monitor, Minority Rights Group-Greece, and Coordinated 
Organizations and Communities for Roma Human Rights in Greece, para. 81; Report by the Greek NGO’s 
Network for Children Rights Network; Report by the European Roma Rights Centre. 
103 See together Combined 3rd & 4th Concluding Observations for France, 22 June 2009, paras. 30, 32, 80, 
101; Summary Record of the 1402nd meeting, 20 January 2010, para. 76. 
104 See together 2nd Concluding Observations for Czech Republic, 18 March 2003, para. 68(c); 2nd State 
Report, 17 June 2002, paras. 22(b), 53, 96, 288, 359, 362-367; Summary Record of the 853rd meeting, 14 
March 2003, para. 65. See together 3rd and 4th Combined Concluding Observations for Czech Republic, 4 
August 2011, paras. 30-31, 61-62; Combined 3rd & 4th State Report, 20 April 2010, paras. 229 & 232; 
Written replies of Czech Republic to the List of Issues, 17 May 2011, paras. 55-56, 60, 64, 66. 
105 See Combined 4th & 5th Concluding Observations for Russia, 25 February 2014, para. 64; Summary 
Record of the 1864th meeting, 30 January 2014, paras. 52-54; Report “The Situation of Children Belonging to 
Vulnerable Groups in Russia” by the Anti-Discrimination Centre “Memorial”; Report “Parallel Information: 
Chidren belonging to the indigenous small-numbered peoples of the North, Siberia and the Far East of the 
Russian Federation” by the Russian Association of Indigenous Peoples of the North. See also Summary 
Record of the 63rd meeting, 2 August 1993, para. 17, with respect to the 1st Concluding Observations for 
Russia.  
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Muslim children with respect to Thailand,107 Aboriginal and Torres Strait Islander children 

with respect to Australia,108 Aboriginal and African Canadian children with respect to 

Canada.109 

The Committee explicitly endorses both the individual and collective dimension of 

the rights to culture.110 Children as individuals exercise their rights to culture, but a 

meaningful enjoyment of these rights is grounded in a collective cultural context, namely a 

community, which gives opportunities for cultural identification and choice.111 It is 

through the development of complex social relations that children become able “to explore 

and forge their own individual and community identities”.112 The Committee interrelates 

further the collective dimension of the rights to culture with the collective dimension of the 

best interests standard. In particular, it points out that “the best interests of children in 

general must be assessed and determined in light of the circumstances of the particular 

group and/or children in general”.113 It clarifies then that the application of the best 

                                                                                                                                              
106 See together Combined 4th & 5th Concluding Observations for Peru, 2 March 2016, paras. 61-62; Written 
Replies of Peru to the List of Issues, 17 November 2015, paras. 18-19, 75-76, 110; Report by the “Cultural 
Survival” concerning indigenous children’s rights violations. 
107 See together 2nd Concluding Observations for Thailand, 17 March 2006, paras. 63(c), 78-79; 2nd State 
Report, 31 May 2005, paras. 141, 210-212; Summary Record of the 1113th meeting, 30 January 2006, para. 
70; Summary Record of the 1115th meeting, 30 January 2006, paras. 55-56. 
See together Combined 3rd & 4th Concluding Observations for Thailand, 17 February 2012, para. 83; 
Combined 3rd & 4th State Report, 14 September 2011, paras. 92 & 98(iv); Written Replies of Thailand to the 
List of Issues, 20 January 2012, para. 71(c). 
108 See Combined 2nd & 3rd Concluding Observations for Australia, 20 October 2005, paras. 31-32; 
Combined 2nd & 3rd State Report, 29 December 2004, paras. 145-147; Summary Record of the 1054th 
meeting, 22 September 2005, paras. 7 & 16; Summary Record of the 1055th meeting, 31 July 2013, paras. 6 
& 11. See together 4th Concluding Observations for Australia, 28 August 2012, para. 37; Summary Record of 
the 1707th meeting, 20 November 2012, paras. 17 & 53; Record Summary of the 1708th meeting, 11 June 
2012, para. 7; Report by the National Aboriginal and Torres Strait Islander Legal Services, July 2011, p. 12; 
Complementary report “Children of the Intervention” to the Australian NGO Report “Listen to Children”, 
June 2011, pp. 16-17; Report “Listen to Children” by the “Child Rights Taskforce”, May 2011. 
109 See together Summary Record of the 214th meeting, 30 May 1995, paras. 17 & 60 and 1st State Report, 28 
July 1994, paras. 35, 86, 101-103, 385-390, 414, 693, 748, 965-969, with respect to the 1st Concluding 
Observations for Canada. See together 2nd Concluding Observations for Canada, 27 October 2003, paras. 26-
27; 2nd State Report, 12 March 2003, paras. 575, 603, 605, 633, 638, 689, 1021, 1151, 1153, 1310, 1503; 
Summary Record of the 895th meeting, 25 September 2003, para. 98. See together Combined 3rd & 4th 
Concluding Observations for Canada, 6 December 2012, paras. 42-43, 55-56, 69-70; List of Issues, 14 March 
2012, para. 10; Written Replies of Canada, 21 January 2013, paras. 115-116, 137, 144-145, 147, 149, 156; 
Summary Record of the 1742nd meeting, 10 October 2012, para. 29; Summary Record of the 1743rd meeting, 
22 March 2013, para. 42. 
110 See CRC/C, General Comment No. 11 (2009), Indigenous Children and their Rights under the 
Convention, 12 February 2009, paras. 16 & 18. See also CRC/C, General comment No. 17 (2013) on the 
right of the child to rest, leisure, play, recreational activities, cultural life and the arts (art. 31), 17 April 2013, 
para. 14(f). 
111 See Chapter 4, section 4.2 on culture as a context of choice and Chapter 5, section 5.8 on the group and 
collective aspects of the right to cultural identity. 
112 See CRC/C, General Commnet No. 20 (2016) on the implementation of the rights of the child during 
adolescence, 6 December 2016, para. 10. 
113 See CRC/C, General comment No. 14 (2013) on the right of the child to have his or her best interests 
taken as a primary consideration (art. 3, para. 1), 29 May 2013, para. 32. 
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interests to minority and indigenous children as a group, and not merely to children as 

individuals, demands consideration of how the best interests relate to collective cultural 

rights.114 

For the Committee, minorities and indigenous peoples indicate the cultural richness 

of the society as a whole,115 contributing to the enrichment and preservation of the state’s 

cultural identity.116 It regards indigenous and minority cultures as integral parts of the 

overall cultures of their respective countries.117 Given its emphasis on the multicultural 

nature of a country and the cultural diversity of its population, it is clear that the 

Committee embraces a dynamic approach to cultures.118 It demands the consideration of 

the fact of the interrelation among cultures so that states are able to combat successfully 

some phenomena. When addressing for example the issue of discrimination against girls, it 

refers to the influences, traditions, and stereotypes as the roots of that phenomenon.119 It 

mentions characteristically that the effective exercise of the indigenous children’s rights to 

                                                
114 See ibid, para. 23 and CRC/C, General Comment No. 11 (2009), Indigenous Children and their Rights 
under the Convention, 12 February 2009, paras. 30-32. 
115 See together 1st Concluding Observations for Greece, 2 April 2002, paras. 46-47, 60-61; Summary Record 
of the 753rd meeting, 23 January 2002, paras. 24, 46-47, 52-54, 59, 67, 69; Summary Record of the 754th 
meeting, 13 September 2002, para. 12. See together Combined 2nd & 3rd Concluding Observations for 
Greece, 13 August 2012, paras. 61, 71-72; Combined 2nd & 3rd State Report, 11 April 2011, paras. 63, 93, 
129, 358, 366. 
See together 1st Concluding Observations for Brazil, 3 November 2004, paras. 71-73; 1st State Report, 17 
December 2003, paras. 98, 100, 159, 533, 535, 542, 545, 548, 553, 671-689; Speech of the Special Secretary 
on Human Rights of the Presidency of the Republic, Minister Nilmario Miranda during the 37th session of the 
Committee on the Rights of the Child; Summary Record of the 974th meeting, 31 January 2005, para. 9. 
See together Summary Record of the 404th meeting, 22 December 1997, para. 23 and 1st State Report, 1 
February 1996, paras. 1778-1870, with respect to the 1st Concluding Observations for Australia. See also 
Summary Record of the 1707th meeting, 20 November 2012, para. 17 and Summary Record of the 1708th 
meeting, 11 June 2012, para. 7, with respect to the 4th Concluding Observations for Australia. 
116 See CRC/C, General Comment No. 11 (2009), Indigenous Children and their Rights under the 
Convention, 12 February 2009, para. 18. 
117 See together 2nd Concluding Observations for Peru, 22 February 2000, para. 25; 2nd State Report, 3 August 
1998, paras. 60, 660, 673(e), 674, 720-726, 769. See together 3rd Concluding Observations for Peru, 14 
March 2006, paras. 60(c) & 61(e); 3rd State Report, 24 May 2004, paras. 9, 43, 115, 122; Written Replies of 
Peru to the List of Issues, pp. 47-48, 58-60, 71; Summary Record of the 1089th meeting, 20 January 2006, 
paras. 22 & 24. See together Combined 4th & 5th Concluding Observations for Peru, 2 March 2016, paras. 61-
62; Combined 4th & 5th State Report, 11 March 2015, paras. 223, 292, 295-307; List of Issues, 14 July 2015, 
para. 12; Written Replies of Peru, 17 November 2015, paras. 18-19, 74-77, 110; Report by the “Cultural 
Survival” concerning indigenous children’s rights violations. 
118 See together 2nd Concluding Observations for France, 30 June 2004, para. 60; 2nd State Report, 9 October 
2003, paras. 433-440. See together Combined 3rd & 4th Concluding Observations for France, 22 June 2009, 
paras. 101-102; Combined 3rd & 4th State Report, 21 February 2008, paras. 9, 163, 664, Annex I & II.  
See together Summary Record of the 1741st meeting, 14 December 2012, para. 39 and Summary Record of 
the 1743rd meeting, 22 March 2013, para. 45, with respect to the Combined 3rd & 4th Concluding 
Observations for Canada. 
119 See together 2nd Concluding Observations for China, 24 November 2005, para. 32; 2nd State Report, 15 
July 2005, paras. 27-31; Summary Record of the 1063rd meeting, 20 December 2011, para. 37. See together 
Combined 3rd & 4th Concluding Observations for China, 29 October 2013, paras. 25-28; Combined 3rd & 4th 
Combined State Report, 6 June 2012, paras. 27-40; Information Submitted by the Chinese Human Rights 
Defenders, 29 November 2012, para. 16. 
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culture provides “an essential foundation of a culturally diverse State in harmony and 

compliance with its human rights obligations”.120 

In view of the above understandings, the Committee requires inclusion of 

minorities and indigenous peoples in all domains of the public life of a country. To that 

end, it stresses that the rights to culture entail not only negative but also positive 

measures.121 First of all, it urges states to allow minorities and indigenous peoples to be 

identified as such, highlighting that indigenous peoples can exercise their rights regardless 

of their official recognition by their states.122 It further requires states to facilitate the 

traditional way of life of minorities and indigenous peoples by ensuring, for example, the 

access of the latter to traditional diet.123 It also necessitates social integration of minorities 

while preserving their cultural identity.124 

Moreover, the Committee requires states to guarantee to minority and indigenous 

children full opportunities to develop knowledge about their culture, the cultural legacy of 

their country and other cultures, through for instance education, media and art.125 It 

underlines further that the effectiveness of this obligation necessitates a continuous and 

overall treatment of that issue with respect to all aspects of a child’s life.126 Similarly, it 

recommends that states should raise awareness of their whole populations on the culture of 

minority and indigenous children.127 It also requires states to provide meaningful 

opportunities for all children to understand and respect different cultures.128 

Furthermore, the Committee encourages states to adopt additional measures, 

including revision of their legislations to ensure that women and men are equally entitled 

                                                
120 See CRC/C, General Comment No. 11 (2009), Indigenous Children and their Rights under the 
Convention, 12 February 2009, para. 82. 
121 See ibid, para. 17. 
122 See ibid, para. 19. 
See also Summary Record of the 1710th meeting, 11 June 2012, para. 19, with respect to the Combined 2nd & 
3rd Concluding Observations for Greece. 
123 See Combined 4th & 5th Concluding Observations for Russia, 25 February 2014, paras. 63-64.  
124 See together Combined 2nd & 3rd Concluding Observations for Greece, 13 August 2012, para. 61; 
Combined 2nd & 3rd State Report, 11 April 2011, para. 93; List of Issues, 3 May 2012, paras. 40, 48-49; 
Summary Record of the 1711th meeting, 20 November 2012, para. 5. 
125 See together 1st Concluding Observations for China, 7 June 1996, para. 40; 1st State Report, 21 August 
1995, paras. 196, 202-203; Summary Record of the 299th meeting, 31 May 1996, paras. 6, 14, 17, 32. 
126 See ibid. 
127 See together Combined 3rd & 4th Concluding Observations for Thailand, 17 February 2012, para. 83(a); 
Combined 3rd & 4th State Report, 14 September 2011, paras. 92 & 98(iv); Written Replies of Thailand to the 
List of Issues, 20 January 2012, para. 71(c). 
128 See CRC/C, General Comment No. 11 (2009), Indigenous Children and their Rights under the 
Convention, 12 February 2009, para. 27. 
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to pass their indigenous status to their grandchildren,129 self-government arrangements 

encompassing matters which are crucial to minority and indigenous cultures,130 

empowerment of indigenous children,131 training of and awareness-raising among key 

professionals of the significance of taking into account collective cultural rights together 

with the child’s best interests,132 as well as campaigns against stereotypes, prejudice, and 

xenophobia which target among others parents, teachers, community leaders, and local 

authorities.133 

 

2.5 Link between non-discrimination and the rights to culture 

 

For the Committee, the cultural distinctiveness of minority and indigenous children 

prohibits them from enjoying equally many of their rights, most notably those relating to 

culture. It clarifies that discrimination related to one’s lifestyle “excludes children from full 

participation in society”, affecting their opportunities and self-esteem.134 Discrimination is 

reflected in social and cultural practices and in the existence of unequal social development 

in areas inhabited by certain cultural groups.135 Children may suffer discrimination in the 

context of communities, schools, and other institutions, lacking adequate access to 

education, health, welfare, and other services which are essential to their survival and 

development.136 Highlighting the importance of the principle of non-discrimination for the 

effective exercise of cultural rights, the Committee recognizes the inextricable link 

between non-discrimination and the rights to culture.137 

                                                
129 See together Combined 3rd & 4th Concluding Observations for Canada, 6 December 2012, paras. 42-43; 
Combined 3rd & 4th State Report, 4 January 2012, paras. 359-360, 488, 654-655; Written Replies of Canada 
to the List of Issues, 21 January 2013, para. 144. 
130 See together Summary Record of the 214th meeting, 30 May 1995, para. 17 and 1st State Report, 28 July 
1994, paras. 385-390, with respect to the 1st Concluding Observations for Canada. 
131 See CRC/C, General Comment No. 11 (2009), Indigenous Children and their Rights under the 
Convention, 12 February 2009, para. 82. 
132 See ibid, para. 33. 
133 See together 1st Concluding Observations for Greece, 2 April 2002, paras. 34(c) & 67(b); Summary 
Record of the 753rd meeting, 23 January 2002, paras. 6, 46-47; Summary Record of the 754th meeting, 13 
September 2002, para. 12. See also Combined 2nd & 3rd Concluding Observations for Greece, 13 August 
2012, paras. 71-72. 
134 See CRC/C, General Comment No. 7 (2005), Implementing child rights in early childhood, 20 September 
2006, para. 11(b)(iv). 
135 See 1st Concluding Observations for Brazil, 3 November 2004, para. 29. 
136 See CRC/C, General Comment No. 7 (2005), Implementing child rights in early childhood, 20 September 
2006, para. 12. 
137 See together 1st Concluding Observations for Greece, 2 April 2002, paras. 33-35, 66-67; Summary Record 
of the 753rd meeting, 23 January 2002, paras. 46-47, 67. See together Combined 2nd & 3rd Concluding 
Observations for Greece, 13 August 2012, paras. 61, 71-72; Summary Record of the 1710th meeting, 11 June 
2012, para. 34; Summary Record of the 1711th meeting, 20 November 2012, para. 5; Report by the Greek 
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This approach is particularly manifested in the communication of the Committee 

with France, given the traditional persistence of the latter not to recognize the existence of 

minorities within its territory and its emphasis on its secular character.138 France clarifies 

that the purpose of its reservation to Article 30 CRC was only to reject the means provided 

for by the provision, namely the recognition of minorities’ rights, and not to undermine 

children’s rights, including their rights to culture, which are guaranteed in any case through 

the principle of non-discrimination.139 The Committee urges France to withdraw its 

reservation,140 because equality before the law may not be sufficient to ensure equal 

enjoyment of rights of minorities and indigenous peoples who may face de facto 

discrimination.141  

The Committee recommends that states should continue developing and 

implementing equally accessible and culturally appropriate services,142 including 

education.143 Children should be transmitted cultural knowledge without discrimination.144 

They should not suffer discrimination on the basis of their origins and they should be free 

                                                                                                                                              
Helsinki Monitor, Minority Rights Group-Greece, and Coordinated Organizations and Communities for 
Roma Human Rights in Greece, paras. 34 & 81. 
See together 1st Concluding Observations for China, 7 June 1996, para. 40; 1st State Report, 21 August 1995, 
para. 263; Summary Record of the 299th meeting, 31 May 1996, paras. 6 & 17. See together Combined 3rd & 
4th Concluding Observations for China, 29 October 2013, para. 25; Combined 3rd & 4th State Report, 6 June 
2012, paras. 228-234; Summary Record of the 1834th meeting, 3 October 2013, para. 34; Information 
Submitted by the Chinese Human Rights Defenders, 29 November 2012, para. 16.  
See together Written Replies of Peru to the List of Issues, p. 7 and 3rd State Report, 24 May 2004, paras. 58 
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See together Summary Record of the 1864th meeting, 30 January 2014, para. 52 and Report by the Anti-
Discrimination Centre “Memorial”, with respect to the Combined 4th & 5th Concluding Observations for 
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See together 3rd & 4th Combined Concluding Observations for France, 22 June 2009, para. 102; Combined 3rd 
& 4th State Report, 21 February 2008, para. 9, Annex I (paras. 33-37) & II. 
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December 2003, paras. 94 & 550. 
See 2nd Concluding Observations for Thailand, 17 March 2006, paras. 63(c) & 79. 
138 See 2nd Concluding Observations for France, 30 June 2004, paras. 60-61 and Combined 3rd & 4th 
Concluding Observations for France, 22 June 2009, para. 101. 
139 See together 2nd Concluding Observations for France, 30 June 2004, paras. 18-20, 60-61; 2nd State Report, 
9 October 2003, para. 434. 
140 See together 2nd Concluding Observations for France, 30 June 2004, para. 60; 2nd State Report, 9 October 
2003, paras. 433-440; Summary Record of the 967th meeting, 10 August 2004, para. 52. 
141 See together Combined 3rd & 4th Concluding Observations for France, 22 June 2009, paras. 101-102; 
Combined 3rd & 4th State Report, 21 February 2008, paras. 7, 664, 38, Annex I & II; Summary Record of the 
1402nd meeting, 20 January 2010, para. 82. 
142 See, for example, Combined 2nd & 3rd Concluding Observations for Australia, 20 October 2005, para. 77 
and 2nd Concluding Observations for Thailand, 17 March 2006, para. 79. 
143 See 2nd Concluding Observations for Thailand, 17 March 2006, para. 63(c). 
144 See Combined 3rd & 4th Concluding Observations for France, 22 June 2009, para. 102. 
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to uphold their culture.145 Steps against discrimination constitute a precondition for the 

enjoyment of full opportunities in culture.146 The Committee requires also the protection 

and promotion of cultural diversity in the fight against discrimination, urging states to 

carry out comprehensive public education campaigns and to undertake all necessary 

proactive measures to prevent and combat negative societal attitudes and practices.147 

 

2.6 Requirement for culturally appropriate services  

 

The Committee requires culturally appropriate or culturally sensitive services in relation 

to a variety of issues which at first sight many of them do not seem to have a direct cultural 

component. These cultural dimensions are linked to the implementation of rights and are 

not rights as such. Such services encompass alternative care, social and health services, 

sanitation, access to information, media, education, recreation, sports, nationality, 

acquisition of citizenship, birth registration, demographic data, safe sex campaigns against 

Aids, services relating to special exploitation and trafficking, juvenile justice, restorative 

justice systems, legal assistance in judicial and criminal proceedings, and adequate 

standard of living, including nutrition, housing, and clothing.148  

                                                
145 See Summary Record of the 1710th meeting, 11 June 2012, para. 34, with respect to the Combined 2nd & 
3rd Concluding Observations for Greece. 
146 See 1st Concluding Observations for China, 7 June 1996, para. 40. 
147 See together 2nd Concluding Observations for Canada, 27 October 2003, paras. 21-22; 2nd State Report, 12 
March 2003, para. 1164. See together Combined 3rd & 4th Concluding Observations for Canada, 6 December 
2012, paras. 42-43; Combined 3rd & 4th State Report, 4 January 2012, paras. 39, 386, 479; Written Replies of 
Canada to the List of Issues, 21 January 2013, para. 158. 
See together 1st Concluding Observations for Brazil, 3 November 2004, paras. 29-30; 1st State Report, 17 
December 2003, paras. 94 & 550. 
148 See CRC/C, General Comment No. 11 (2009), Indigenous Children and their Rights under the 
Convention, 12 February 2009, paras. 25, 34, 47, 51-52, 55, 75-76. 
See together 2nd Concluding Observations for Canada, 27 October 2003, paras. 26-27; 2nd State Report, 12 
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meeting, 20 January 2006, para. 30 and 3rd State Report, 24 May 2004, para. 76, with respect to the 3rd 
Concluding Observations for Peru. 
See 1st Concluding Observations for Greece, 2 April 2002, paras. 46-47. See also Report by the Greek 
Helsinki Monitor, Minority Rights Group-Greece, and Coordinated Organizations and Communities for 
Roma Human Rights in Greece, para. 47, with respect to the Combined 2nd & 3rd Concluding Observations 
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See together 1st Concluding Observations for Brazil, 3 November 2004, paras. 49(d) & 63(b); 1st State 
Report, 17 December 2003, para. 97. See together List of Issues in relation to the Combined 2nd to 4th 
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The Committee has articulated specific obligations. It requires that national 

legislation regarding registration and choice of names reflect the importance of the 

conservation of one’s cultural identity, removing further any cultural obstacles in relation 

to the birth registration procedures.149 As regards Article 17 CRC on the access to 

information and mass media, states should encourage media to disseminate appropriate 

information and material which are culturally beneficial to children and respectful of their 

diverse cultural backgrounds.150 In relation to the right of children to survival and 

development and to an adequate standard of living, states should assist parents by offering 

“culturally appropriate material assistance and support programmes, particularly with 

regard to nutrition, clothing and housing”.151 States should provide further the possibility 

for a culturally appropriate interpretation, as an element of the right to representation, 

which constitutes in turn a dimension of the right to be heard.152 Moreover, professionals 

working with indigenous children should receive training which would allow them to 

identify the cultural aspects of children’s rights.153 Health-care workers and medical staff, 

for example, should be provided with the necessary means and training so that 

conventional medicine is used by indigenous communities in a manner that is mindful of 

their cultural identity.154 

The Committee has dealt especially with the culturally sensitive health services in 

its General Comment on the child’s right to health. It observes that there is “a stronger 

evidence base for (…) some cultural practices that relate to child-rearing and have proved 

to have a positive impact on children”.155 It recognizes that “a number of determinants 

need to be considered for the realization of children’s right to health, including (…) social 

                                                                                                                                              
Periodic Report of Brazil, 10 March 2015, para. 7; Written Replies of Brazil, 4 September 2015, paras. 24-
26. 
See Combined 2nd & 3rd Concluding Observations for Australia, 20 October 2005, paras. 54(c) & 77. See 
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151 See CRC/C, General Comment No. 11 (2009), Indigenous Children and their Rights under the 
Convention, 12 February 2009, para. 34. 
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and cultural values and norms”.156 It requires states “to design and implement all health-

related facilities, goods and services in a way that takes full account of and is respectful of 

(…) children’s (…) cultures (…)”.157 It stresses that “[b]arriers to children’s access to 

health services, including (…) cultural barriers, should be identified and eliminated”.158 It 

clarifies that “[t]he notion of “the highest attainable standard of health” takes into account 

(…) the child’s (…) cultural (…) preconditions”.159 It underlines that data and information 

that are collected and analyzed in order to respond to the child’s different health priorities 

along the life cycle “should be disaggregated by (…) sociocultural aspects”.160 It urges 

states “to ensure access to (…) culturally appropriate (…) food”.161 In another general 

comment, it mentions that “[i]n order to facilitate (…) recovery and reintegration, 

culturally appropriate (…) mental health care should be developed”.162 

 

2.7 Alternative care settings and cultural identity 

 

For the Committee, the culture of children is identified with the culture of their parents, 

which reflects in turn the culture of the community to which they belong. This is 

particularly manifest in the discussion of the Committee over adoption and placement of 

children into alternative care settings, where it worries that the separation of children from 

their parents and communities entails loss of their cultural identity.163 

Being in line with Articles 20 and 21 CRC, the Committee raises attention to the 

desirability of continuity in the child’s upbringing. It stresses that due consideration of the 

child’s best interests involves children’s access to the culture of their country and family of 

origin.164 States are required to take into account the cultural context in which children find 

themselves when assessing the child’s best interests, and parents are considered explicitly 

to be such a cultural context.165 It highlights that children should stay with their familiar 
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157 See ibid, para.115. 
158 See ibid, para. 29. 
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environment, namely with their parents, community, or country of origin, and suitable 

solutions to be found in this respect.166 It has expressed its concerns, for instance, over “the 

large numbers of Aboriginal and Torres Strait Islander children being separated from their 

homes and communities and placed into care that, inter alia, does not adequately facilitate 

the preservation of their cultural and linguistic identity”.167 

The Committee requires, first and foremost, reunification of parents and children 

who have been separated from each other for any reason.168 States should support family 

reunification and advance access to records to assist children in tracing their families.169 In 

any case, states should take action to reduce the number of indigenous children in 

alternative care and to prevent the loss of their cultural identity.170 The Committee has 

required Canada, for example, to “take immediate preventive measures to avoid the 

separation of children from their family environment by providing appropriate assistance 

and support services to parents and legal guardians in performance of child-rearing 

responsibilities”.171 

If reunification is not possible, the Committee requires the development of 

culturally appropriate alternative care settings which adequately facilitate the preservation 

of the child’s cultural identity.172 It clarifies that “[p]riority must be given to adoption by 

relatives in their country of residence. Where this is not an option, preference will be given 

to adoption within the community from which the child came or at least within his or her 

                                                
166 See CRC/C, General Comment No. 6 (2005), Treatment of Unaccompanied and Separated Children 
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168 See CRC/C, General Comment No. 6 (2005), Treatment of Unaccompanied and Separated Children 
Outside their Country of Origin, 1 September 2005, para. 91. 
See Combined 2nd & 3rd Concluding Observations for Australia, 20 October 2005, paras. 31-32. With respect 
to the 4th Concluding Observations for Australia, see also 4th State Report, 14 June 2011, paras. 87-94; Report 
by the National Aboriginal and Torres Strait Islander Legal Services, July 2011, p. 12; Report “Listen to 
Children” by the “Child Rights Taskforce”, May 2011. 
169 See Combined 2nd & 3rd Concluding Observations for Australia, 20 October 2005, para. 31. 
170 See CRC/C, General Comment No. 11 (2009), Indigenous Children and their Rights under the 
Convention, 12 February 2009, para. 48. 
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Convention, 12 February 2009, paras. 47-48. 
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own culture”.173 Children hence should receive alternative care preferably in the 

community of their parents, and in this respect, the separation of children from their family 

environment should be avoided.174 To that end, the Committee urges states to “[i]ntensify 

cooperation with all minority community leaders and communities to find suitable 

solutions for children from these communities in need of alternative care”.175 

The transfer of children outside their community would be considered as an 

exceptional measure or as a last resort in case children cannot be cared for suitability in 

their community of origin. Even so, state authorities should facilitate the maintenance of 

the child’s relationship with the community of his or her origin. States should take special 

measures to ensure that children placed in care outside their community can maintain their 

cultural identity.176 

Apart from the intra-state removal of children, the Committee is also concerned 

with the inter-country removal of children. It underlines that “all unaccompanied and 

separated children have the right to maintain their cultural identity and values, including 

the maintenance and development of their native language”.177 Return to the country of 

origin shall be arranged if such return is in the child’s best interests, which is to be 

determined by taking into account, inter alia, the desirability of continuity in a child’s 

cultural upbringing.178
 

  

2.8 Culturally sensitive education  

 

On the basis of the understanding that children lose ties with their culture if they do not 

receive education on their cultural background, the Committee associates culture mainly 

with education.179 Education should be sensitive to the cultural identity of every child.180 
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175 See Combined 3rd & 4th Concluding Observations for Canada, 6 December 2012, para. 56(f). 
176 See CRC/C, General Comment No. 11 (2009), Indigenous Children and their Rights under the 
Convention, 12 February 2009, para. 48. 
177 See CRC/C, General Comment No. 6 (2005), Treatment of Unaccompanied and Separated Children 
Outside their Country of Origin, 1 September 2005, para. 42. 
178 See ibid, paras. 40 & 84. 
179 See CRC/C, General Comment No. 1 (2001), Article 29(1): The Aims of Education, 17 April 2001, paras. 
4, 6-7, 9, 11. 
See together 2nd Concluding Observations for Canada, 27 October 2003, para. 45(a); 2nd State Report, 12 
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Minority and indigenous children should not be excluded or segregated, but they should be 

effectively integrated within the educational system which pays attention to their specific 

cultural needs.181 Children of the majority should be aware of the presence and culture of 

minority and indigenous children and vice versa, so that discrimination, xenophobia, and 

related intolerance are combated. 

The Committee has laid particular emphasis on the accessibility of education. It 

urges states to develop a school system based on cultural diversity and to include all 

children within that system regardless of their cultural background.182 They should “create 

an environment of tolerance, peace and understanding of cultural diversity in schools”,183 

applying further all appropriate measures to combat violence and bullying in schools.184 

The Committee demands “[c]ontinue efforts to provide indigenous and minority children 

with equal access to quality education, which respects their distinct cultural patterns and 

uses local indigenous and minority languages”.185 In relation to Tibetan children in China, 

for example, it has asked for the elimination of “all restrictions, including the closure of 

Tibetan schools, that severely restrict the ability of Tibetan children to learn and use the 

Tibetan language in schools”.186 States are also required to decrease minority and 

indigenous children’s high rates of dropout from school.187 They should further adopt 

culturally sensitive tests for determining children’s academic and intellectual abilities.188 

Cultural sensitiveness should penetrate both the content and conduct of tests.189 It should 

be applied consistently and universally so that children’s level of association with the 

                                                                                                                                              
& 4th State Report, 4 January 2012, paras. 90-93, 97, 147, 200, 273-274, 293, 295, 309, 352-354, 359-361, 
432, 435-437, 601, 699, 701, 709, 776, 814; List of Issues, 14 March 2012, para. 10; Written Replies of 
Canada, 21 January 2013, paras. 115-116, 137, 144-145, 147, 149, 156; Summary Record of the 1743rd 
meeting, 22 March 2013, para. 42. 
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Replies of Czech Republic to the List of Issues, 17 May 2011, para. 111. 
183 See Combined 2nd & 3rd Concluding Observations for Greece, 13 August 2012, para. 61(c). 
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187 See, for example, 2nd Concluding Observations for Thailand, 17 March 2006, paras. 62-63; Combined 2nd 
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majority culture does not lead to any presumption of the actual level of their abilities.190 

Moreover, schools should consider and seek to adjust to cultural practices,191 avoiding 

restrictions on the use of cultural and traditional dress and other discriminatory 

practices.192 States should establish mobile schools for indigenous peoples who practice 

nomadic traditions, they should ensure that boarding schools comply with culturally 

sensitive standards being monitored on a regular basis, and they should try to guarantee 

that indigenous children living outside their communities have access to education in a 

manner which respects their culture.193 

Furthermore, the Committee requires the adoption of multicultural and intercultural 

curricula.194 It has expressively required the adoption of “all the necessary measures to 
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preserve the cultural and linguistic identity and heritage of indigenous children by ensuring 

that they receive basic education in their native language to the extent possible”.195 It urges 

states to ensure that the instruction and learning materials for the primary and secondary 

level of education have culturally sensitive content.196 Educational materials should be 

available in minority and indigenous languages, providing a fair, accurate, and informative 

portrayal of the societies and cultures of minorities and indigenous peoples.197 Children 

should be able to choose between several disciplines or streams, and to attend courses in 

their mother tongue.198 There should be a number of activities, such as music and dance, to 

build upon cultural affinities.199 The Committee, for instance, has required the 

development of curricula units and resources for children at school level, “including in 

relation to Roma history and culture, in order to promote understanding, tolerance and 

respect” for the rights of Roma in their respective countries.200 

Teachers should be properly trained to undertake all these tasks.201 The Committee 

urges states to “[c]ontinue and strengthen existing programmes of training and information 

for all teachers on multicultural concerns, with a view to the effective integration into the 

State party’s school system of children from all distinct ethnic, religious, linguistic or 
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cultural groups and other backgrounds”.202 Regarding teachers of indigenous children, they 

should be recruited to the extent possible from within indigenous communities and they 

should be given adequate support and training.203 

 

2.9 Importance of cultural activities for the child’s cultural identity 

 

In its Concluding Observations and relevant adoption processes, when the Committee 

refers to the right of the child to cultural activities, it implies the right to play, the right to 

leisure and recreation, and the right to participate in cultural life and arts, echoing hence 

Article 31 CRC.204 The Committee, for example, has welcomed “information provided in 

the State party’s report that all children in France (…) have a right to (…) cultural 

activities”.205 Cultural activities are mainly discussed in the context of the right to 

education, referring to particular aspects of the educational system, to artistic extra-

curricular activities, and to the child’s free time. They are associated with the children’s 

right to express themselves artistically in school and in their free time. They are supposed 

to receive an equal place within the school curricula on the basis of their pedagogic role in 

the development of the child’s character and capacities. The Committee requires the 

consideration of their broader institutional and multi-dimensional setting. 
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The Committee notes, for instance, that the competitive nature of the educational 

system of Thailand “places additional burdens on children and may hamper the 

development of the child to his or her fullest potential”.206 It puts pressure on children to 

“attend tutor schools after regular school hours, which limits the possibility for rest, 

leisure, play, cultural and recreational activities, and for which there are additional 

costs”.207 The Committee observes further that “there are inadequate sports and recreation 

opportunities in many schools”, 208 and in this respect, it urges Thailand to “strengthen 

efforts to promote the development of children’s personality, talents and abilities to their 

fullest potential, including through the promotion of cultural life, the arts, play and 

recreational activities in schools”209 and to “[p]rovide sports and recreational activities as 

part of the curriculum”.210 

In its General Comment on early childhood, the Committee recognizes play as a 

distinctive feature, through which “children both enjoy and challenge their current 

capacities”.211 In its General Comment on Article 31 CRC, the Committee recommends 

that cultural activities should respect the cultural traditions of all children.212 It highlights 

further that children acquire a sense of belonging and are able to discover and forge their 

own cultural identity through cultural activities.213 It conceives cultural and artistic 

expression as part of the child’s cultural identity.214 It also underlines that, through cultural 

activities, children understand other cultures as well, and they learn how to appreciate 

cultural diversity.215 The Committee obviously regards community and the broader society 

as important cultural contexts in which individuals interact to each other and as 

prerequisites for building up one’s cultural identity. Having clarified further that children 

participate in cultural life “individually or as a group”, it apparently endorses the collective 

and individual connotations of cultural identity.216 
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The Committee recognizes three dimensions of the child’s right to participate in 

cultural life. The first dimension concerns the child’s right to have access to cultural life. 

The Committee underlines that artistic expression “is articulated and enjoyed in the home, 

school, streets and public spaces” and through various forms of art, such as “dance, 

festivals, crafts, ceremonies, rituals, theatre, literature, music, cinema, exhibitions, film, 

digital platforms and video”.217 Children should be “provided the opportunities to 

experience cultural and artistic life and to learn about a wide range of different forms of 

expression”.218 The second dimension concerns the child’s right to participate in cultural 

life. Children should be able “to express themselves freely, to communicate, act and 

engage in creative activities”.219 The third dimension concerns the child’s right to 

contribute to cultural life. A child has the right “to contribute to the spiritual, material, 

intellectual and emotional expressions of culture and the arts, thereby furthering the 

development and transformation of the society to which he or she belongs”.220 

The Committee applies the tripartite typology to the relevant obligations of states. 

First of all, it stresses that culture “derives from the community as a whole” and cannot be 

imposed by the states, whose role “being to serve as facilitators not suppliers”,221 and that 

Article 31 shall be enjoyed without discrimination.222 More specifically, the obligation to 

respect “requires States parties to refrain from interfering, directly or indirectly, in the 

enjoyment of the rights provided for in article 31”.223 Elsewhere, the Committee mentions 

that states should “respect and abstain from interfering in the child’s access to, choice of 

and engagement in such activities” and that the child’s decision to exercise or not to 

exercise this right shall be recognized.224 The obligation to protect “requires States parties 

to take steps to prevent third parties from interfering in the rights under article 31”.225 The 

obligation to fulfill “requires States parties to introduce the necessary legislative, 

administrative, judicial, budgetary, promotional and other measures aimed at facilitating 

the full enjoyment of the rights provided for in article 31 by undertaking action to make 

available all necessary services, provision and opportunities”.226 Elsewhere, the Committee 

                                                
217 See ibid, para. 14(f). 
218 See ibid, para. 15(a). 
219 See ibid. 
220 See ibid. 
221 See ibid, para. 14(f). 
222 See ibid, para. 54. See also paras. 15(c), 16, 57(a). 
223 See ibid, para. 54(a). 
224 See ibid, para. 14(g). 
225 See ibid, para. 54(b). See also para. 14(g). 
226 See ibid, para. 54(c). 



Chapter 2: Cultural Identity Obligations and the Underlying Rights 

 

 42 

underlines that children should be provided with the “[o]pportunities to explore and 

understand the cultural and artistic heritage of their community, participate in, create and 

shape it”.227 In addition to the opportunities for cultural and artistic activities, states should 

also provide for specialist arts educators.228 

The Committee refers also to the right of children from minority communities and 

children of indigenous origin to participate in cultural and artistic activities.229 Such 

activities should respect the child’s cultural specificities and should be available without 

discrimination.230 States should also recognize, respect, and protect children’s right “to 

conserve, promote and develop their own culture”.231 States should also recognize, respect, 

and protect the children’s right “to experience and explore cultures boundaries of their own 

family traditions”,232 as well as the children’s right “to take part in the cultural and 

recreational life of the society in which they live”.233 It is obvious thus that the Committee 

requires the inclusion of minority and indigenous children in the overall society while 

preserving and developing their cultures. On the basis exactly of inclusion, and not merely 

on the basis of participation and non-discrimination, the Committee demands the 

development of cultural and artistic programmes.234 

It is worth mentioning that in the General Comment on Article 31, where cultural 

activities and Article 31 are firmly connected with the child’s cultural identity, there is a 

link made with many other provisions, including Article 13 on the right to freedom of 

expression, Articles 28 and 29 on the right to education and Article 30 on the minority 

rights to culture,235 but not with Article 8 on the right to identity. This may indicate that 

Article 8 is mainly treated as a civil right and not as a cultural right, and that a right to 

cultural identity might not be so much recognized under Article 8, but under the various 

provisions of the CRC considered together. 
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2.10 Harmful cultural practices 

 

The Committee underlines that there are “variations in cultural expectations and treatment 

of children, including local customs and practices that should be respected, except where 

they contravene the rights of the child”.236 To that end, it discusses a variety of cultural 

practices which “under no circumstances may be justified if deemed prejudicial to the 

child’s dignity, health, and development”.237 Being in line with Article 24 CRC, it suggests 

that the identification of these practices constitutes a de facto matter, relating to the 

particular circumstances of each state. 

The Committee acknowledges that the nature and prevalence of these practices 

vary across cultures, and in this respect, it discusses the most prevalent and well 

documented practices.238 It mentions a number of criteria for identifying such practices, 

including sociocultural norms, violation of dignity and human rights, cause of harm in a 

broad sense, and imposition by others irrespective of the victim’s consent.239 Such 

practices include witchcraft, virginity testing, force-feeding of girls, inadequate feeding in 

infancy, fattening, early or forced marriage, bride kidnapping, polygamy, sex-selective 

abortions, abandonment of girls, binding, scarring, burning, branding, amputations, violent 

and degrading initiation rites, female genital mutilation, male circumcision, intersex genital 

mutilation, uvulectomy, teeth extraction, female infanticide, honour killings, and dowry-

related death and violence.240 
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239 See ibid, para. 15. 
240 See CRC/C, General Comment No. 4 (2003), Adolescent health and development in the context of the 
Convention on the Rights of the Child, 1 July 2003, para. 39(g); CRC/C, General Comment No. 7 (2005), 
Implementing child rights in early childhood, 20 September 2006, para. 11(i); CRC/C, General Comment No. 
11 (2009), Indigenous Children and their Rights under the Convention, 12 February 2009, para. 22; CRC/C, 
General Comment No. 13, The right of the child to freedom from all forms of violence, 18 April 2011, para. 
29; CRC/C, General Commnet No. 20 (2016) on the implementation of the rights of the child during 
adolescence, 6 December 2016, para. 29. 
See together 1st Concluding Observations for China, 7 June 1996, paras. 12, 16, 20, 34, 36-37; 1st State 
Report, 21 August 1995, paras. 9, 106, 252, 284; Summary Record of the 298th meeting, 19 June 1996, paras. 
10, 29, 53; Summary Record of the 299th meeting, 31 May 1996, paras. 1, 3, 5, 12, 18. See together 2nd 
Concluding Observations for China, 24 November 2005, paras. 28, 30, 32, 42-43; 2nd State Report, 15 July 
2005, paras. 30, 238-239; Summary Record of the 1062nd meeting, 27 December 2005, paras. 5, 38-39; 
Summary Record of the 1063rd meeting, 20 December 2011, paras. 12, 37, 62-63, 66; Summary Record of 
the 1064th Meeting, 3 October 2005, paras. 5, 15-16; Summary Record of the 1065th meeting, 28 December 
2011, paras. 29, 42, 58. See together Combined 3rd & 4th Concluding Observations for China, 29 October 
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In the reporting procedure between the Committee and South Africa, for example, 

several civil society organizations brought to the Committee’s attention the practice of 

ukuthwala. In the context of ukuthwala, girls are abducted usually on their way to school 

and are compelled to marry older men. They may also be sexually assaulted during the 

kidnapping.241 The objecting girl’s parents, especially those living in extreme poverty and 

in rural areas, accept gifts such as money, cows, and blankets as part of that 

‘transaction’.242 The Committee characterized ukuthwala as a customary practice and ritual 

which runs counter to the child’s bodily integrity, autonomy, and self-determination.243 

The Committee observes that these practices are prescribed or kept in place by 

social and cultural norms and attitudes, which reflect gender-based violence and 

discrimination, inferiority of women and girls, stereotyped roles, and patriarchal power 

                                                                                                                                              
2013, paras. 27-28; Combined 3rd & 4th State Report, 6 June 2012, paras. 28-29, 47-48; List of Issues, 10 
May 2013, paras. 9 & 12; Summary Record of the 1833rd meeting, 8 November 2013, para. 21; Information 
Submitted by the Chinese Human Rights Defenders, 29 November 2012, paras. 13, 16, 40; Save the 
Children’s Report, June 2011. 
See together 2nd Concluding Observations for South Africa, 27 October 2016, paras. 39-40; 2nd State Report, 
17 March 2015, paras. 253-259; List of Issues, 11 March 2016, para. 7; Written Replies of South Africa, 15 
August 2016, paras. 47-54; Recommendations by the African Committee of Experts on the Rights and 
Welfare of the Child, para. 65; “Realising the rights of all children in South Africa” Report submitted by the 
Legal Resources Centre, South Africa, 30 October 2015, paras. 6-28; National Human Rights Institution 
Report submitted by the South African Human Rights Commission, November 2015, paras. 26-30, 52-63; 
South African Alternative Report Coalition, October 2015, paras. 101-103; The Alternate Report Coalition – 
Children’s Rights South Africa, August 2016, paras. 58-63; “Intersex Genital Mutilations Human Rights 
Violations Of Children With Variations Of Sex Anatomy” Report by the International Intersex Human 
Rights NGO “StopIGM.org / Zwischengeschlecht.org”, 15 August 2016. 
See together 1st Concluding Observations for Niger, 13 June 2002, paras. 36-37, 52-53, 59-61; 1st State 
Report, 17 October 2001, paras. 18, 21-22, 183-188; Summary Record of the 784th meeting, 24 July 2002, 
paras. 8, 9, 26, 28, 37, 51-52, 56, 58; Summary Record of the 785th meeting, 29 May 2002, paras. 16, 23, 26-
32, 56, 68. See together 2nd Concluding Observations for Niger, 18 June 2009, paras. 3(a), 8, 25, 27-28, 30-
32, 43-44, 55, 59-61; 2nd State Report, 20 November 2008, paras. 31, 38(b), 128, 178-179, 185, 241; List of 
Issues, 25 February 2009, para. 5 (part I), para. 12 (part IV); Written Replies, 1 May 2009, para. 5; Summary 
Record of the 1413th meeting, 5 March 2010, paras. 3, 10, 16, 19, 21, 25, 29, 46-54, 73; Summary Record of 
the 1414th meeting, 5 March 2010, para. 4. 
See together Summary Record of the 405th meeting, 1 October 1997, para. 90 and 1st State Report, 1 February 
1996, paras. 872-879, with respect to the 1st Concluding Observations for Australia. See together Summary 
Record of the 1055th meeting, 31 July 2013, paras. 66-67 and Combined 2nd & 3rd State Report, 29 December 
2004, paras. 177-183, with respect to the Combined 2nd & 3rd Concluding Observations for Australia. 
See together Summary Record of the 895th meeting, 25 September 2003, para. 85 and 2nd State Report, 12 
March 2003, paras. 7, 555, 557, 985, 1099, 1100, with respect to the 2nd Concluding Observations for 
Canada. See Combined 3rd & 4th Concluding Observations for Canada, 6 December 2012, paras. 50-51. 
See together 5th Concluding Observations for France, 23 February 2016, paras. 47-48; 5th State Report, 28 
January 2015, para. 385. 
See Combined 4th & 5th Concluding Observations for Russia, 25 February 2014, paras. 37-38. 
See Combined 4th & 5th Concluding Observations for Peru, 2 March 2016, paras. 43-44. 
241 See, for instance, South African Alternative Report Coalition, October 2015, para. 103. 
242 See, for instance, National Human Rights Institution Report submitted by the South African Human 
Rights Commission, November 2015, paras. 52-56. 
243 See 2nd Concluding Observations for South Africa, 27 October 2016, para. 40. 



Chapter 2: Cultural Identity Obligations and the Underlying Rights 

 

 45 

structures.244 Such beliefs persist because of a collective sense of social obligation and 

expectation245 and of the attempt of a community to preserve its cultural identity.246 Even if 

such harmful practices are not really rooted in culture, they can be the result of 

sociocultural misconceptions or they are justified by invoking sociocultural values.247 The 

Committee mentions that boys can also be victims of such practices.248 In relation to 

China, for instance, it observes that “due to long-standing traditions and cultural influences 

that perpetuate boy preference and unequal status of girls, sex-selective abortions, female 

infanticide and abandonment of girls remain widespread, resulting among others in a high 

male-to-female sex ratio”.249 

The Committee does not treat all cultural practices in the same way. The language 

employed in terms of combating the practice in question depends on the impact of the 

particular practice on the child’s health. This is even more evident in the context of South 

Africa, where the Committee does not require the abolition of male circumcision. It merely 

suggests that male circumcision should be conducted in safe medical conditions. What is 

implied here is that if these conditions are safeguarded, male circumcision is not to be 

regarded as a harmful traditional practice. The Committee requires further the 

discouragement of the practice of virginity testing, but it demands the eradication of 

female genital mutilation. Female genital mutilation thus is regarded as a more flagrant 

violation of human rights, which is to be eliminated in all settings.250 In any case, the 

Committee requires the prohibition and eradication of all kinds of injurious cultural 

practices.251 

                                                
244 See CRC/C, General Comment No. 4 (2003), Adolescent health and development in the context of the 
Convention on the Rights of the Child, 1 July 2003, para. 24; CRC/C, General Comment No. 7 (2005), 
Implementing child rights in early childhood, 20 September 2006, para. 11; CRC/C, General Comment No. 
11 (2009), Indigenous Children and their Rights under the Convention, 12 February 2009, paras. 12 & 22; 
Joint general recommendation/general comment No. 31 of the Committee on the Elimination of 
Discrimination against Women and No. 18 of the Committee on the Rights of the Child on harmful practices, 
4 November 2014, paras. 5-6, 8, 14-16, 18-30; CRC/C, General Commnet No. 20 (2016) on the 
implementation of the rights of the child during adolescence, 6 December 2016, paras. 27-30. 
245 See Joint general recommendation/general comment No. 31 of the Committee on the Elimination of 
Discrimination against Women and No. 18 of the Committee on the Rights of the Child on harmful practices, 
4 November 2014, para. 56. 
246 See ibid, para. 17. 
247 See ibid, para. 6. 
248 See ibid, para. 3. 
249 See Combined 3rd & 4th Concluding Observations for China, 29 October 2013, para. 27. 
250 See together 1st Concluding Observations for South Africa, 23 February 2000, paras. 33 & 41; 1st State 
Report, paras. 57, 95, 601-603; List of Issues, 17 September 1999, para. 21; Summary Record of the 609th 
meeting, 1 February 2000, paras. 18 & 63; Summary Record of the 610th meeting, 19 May 2000, paras. 7, 22-
23, 34; Summary Record of the 611th meeting, 2 February 2000, para. 35.  
251 See CRC/C, General Comment No. 11 (2009), Indigenous Children and their Rights under the 
Convention, 12 February 2009, para. 22. 
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Although the Committee raises the importance of the preservation of the child’s 

culture, it clarifies that cultural practices “that are inconsistent or incompatible with the 

rights established in the Convention are not in the child’s best interests”,252 having a 

negative impact on the child’s well-being and future.253 It requires the re-evaluation of 

certain cultural norms and societal attitudes but not culture as such. This is also evident by 

the fact that it urges states to use their own social and cultural mechanism in order to 

address these issues. It acknowledges indeed the significant role of the sociocultural 

traditions of a country in the development of a holistic child protection system.254 It has 

urged Niger, for instance, to “put in place, without delay, a comprehensive strategy, 

including clear goals and timetables, to modify or eliminate negative cultural practices and 

stereotypes that are harmful to, and discriminatory against, women”.255 

More specifically, the Committee refers to the tripartite typology of state 

obligations, namely the obligation to respect, to protect, and to fulfill.256 It requires 

reformation of legislation, where harmful cultural practices are identified and addressed, 

and effective law enforcement.257 It also requires data collection and monitoring,258 as well 

as the undertaking of studies which assess the effect of cultural practices on the child’s 

upbringing and development.259 It requires further the facilitation of “the establishment of 

multidisciplinary information and advice centres regarding the harmful aspects of some 

traditional practices”.260 

For a sustainable large-scale elimination of harmful cultural practices, the 

Committee pays particular attention to the prevention of such phenomena. In particular, 

states should undertake comprehensive public information and awareness-raising 

campaigns, challenging sociocultural norms and attitudes that underlie harmful 

                                                
252 See CRC/C, General comment No. 14 (2013) on the right of the child to have his or her best interests 
taken as a primary consideration (art. 3, para. 1), 29 May 2013, para. 57. 
253 See CRC/C, General Comment No. 7 (2005), Implementing child rights in early childhood, 20 September 
2006, para. 8. 
254 See CRC/C, General Comment No. 13, The right of the child to freedom from all forms of violence, 18 
April 2011, paras. 45, 59, 70. 
255 See 2nd Concluding Observations for Niger, 18 June 2009, para. 28. 
256 See Joint general recommendation/general comment No. 31 of the Committee on the Elimination of 
Discrimination against Women and No. 18 of the Committee on the Rights of the Child on harmful practices, 
4 November 2014, paras. 10 & 13. 
257 See ibid, paras. 39-54. 
258 See ibid, paras. 36-38. 
259 See CRC/C, General Comment No. 11 (2009), Indigenous Children and their Rights under the 
Convention, 12 February 2009, para. 22. 
260 See CRC/C, General Comment No. 4 (2003), Adolescent health and development in the context of the 
Convention on the Rights of the Child, 1 July 2003, para. 24. 
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practices.261 They should challenge cultural norms linked to violence and discrimination 

against girls on the one hand, and they should promote positive concepts of masculinity 

and engage both girls and boys in the fight against gender inequality on the other hand.262 

They should further promote the empowerment of girls and their active participation in 

cultural life and the arts.263 

The Committee has urged Niger, for instance, to “raise awareness in society at 

large concerning forced marriage and undertake a study to assess the effect of polygamy on 

the upbringing and development of the child”.264 It has urged Brazil to “[c]onduct a 

comprehensive study on the causes of child marriage and its consequences on girls’ rights 

to education, health and development, in order to design a strategy to eradicate this 

practice”.265 It has also required Russia to “[p]revent child marriages of girls in the region 

by developing and undertaking comprehensive awareness-raising programmes on the 

negative implications of child marriage for the girl child’s rights to health, education and 

development, (…) as well as by prohibiting by law the withdrawal of children from school 

because of marriage”,266 and “to discourage polygamy, which can have adverse effects on 

children”.267 

Given the interconnection of a plethora of sociocultural norms and practices, states 

should adopt a rights-based and community-based approach, by engaging communities 

with the task of collectively agreeing on alternative ways to fulfill their traditions and 

values and on new sociocultural norms, without causing harm and violating children’s 

human rights.268 To this end, states should demonstrate public manifestations of a 

collective commitment to these alternative practices269 and should involve the general 

                                                
261 See CRC/C, General Comment No. 4 (2003), Adolescent health and development in the context of the 
Convention on the Rights of the Child, 1 July 2003, para. 24; CRC/C, General Comment No. 11 (2009), 
Indigenous Children and their Rights under the Convention, 12 February 2009, para. 22; Joint general 
recommendation/general comment No. 31 of the Committee on the Elimination of Discrimination against 
Women and No. 18 of the Committee on the Rights of the Child on harmful practices, 4 November 2014, 
paras. 55, 73-80. 
262 See CRC/C, General Commnet No. 20 (2016) on the implementation of the rights of the child during 
adolescence, 6 December 2016, paras. 27-30. 
263 See ibid. 
264 See 1st Concluding Observations for Niger, 13 June 2002, para. 37. 
265 See Combined 2nd to 4th Concluding Observations for Brazil, 30 October 2015, para. 44(b). 
266 See Combined 4th & 5th Concluding Observations for Russia, 25 February 2014, para. 38(b). 
267 See ibid, para. 38(c). 
268 See Joint general recommendation/general comment No. 31 of the Committee on the Elimination of 
Discrimination against Women and No. 18 of the Committee on the Rights of the Child on harmful practices, 
4 November 2014, paras. 56-58. 
269 See ibid, para. 58. 
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public.270 States should adequately train and engage traditional and religious leaders, 

decision-makers, and key professionals, such as health care and social workers, teachers, 

public prosecutors, judges, politicians, and the police, with a view to prevent, identify, 

respond and promote a change in attitudes.271 States should also find alternative 

employment for practitioners.272 

The Committee, for example, has urged Niger to “[r]einforce its sensitization 

programmes, with the involvement of traditional leaders, practitioners and the general 

public, to change traditional attitudes and discourage harmful practices, in particular in 

rural areas”,273 as well as to provide practitioners of female genital mutilation “with 

adequate training to find alternative sources of income”.274 It has also urged France to 

“[i]ncrease awareness of female genital mutilation in the State party among girls at risk, 

medical professionals, social workers, police officers, gendarmes, and magistrates”.275 

Moreover, states should provide support for the victims of harmful practices, 

including appropriate child-sensitive medical, psychological, and legal services to 

safeguard their rights.276 Apart from the recovery and reintegration for the victims, states 

should ensure impartial and independent investigations, availability of effective remedies, 

and non-impunity for harmful practices.277 The Committee, for example, has required 

Niger to “ensure that perpetrators of such acts are brought to justice”.278 It has also urged 

Russia to “[e]nsure that acts of violence against women and girls, including “honour 

killings” and “bride kidnappings” in the North Caucasus, are promptly, impartially, and 

effectively investigated, that all those responsible for such abuses are held accountable, 

prosecuted and sanctioned, and that victims of such abuses obtain redress”.279 

 

                                                
270 See CRC/C, General Comment No. 11 (2009), Indigenous Children and their Rights under the 
Convention, 12 February 2009, para. 22. 
271 See Joint general recommendation/general comment No. 31 of the Committee on the Elimination of 
Discrimination against Women and No. 18 of the Committee on the Rights of the Child on harmful practices, 
4 November 2014, paras. 58, 60-72. See also CRC/C, General Comment No. 11 (2009), Indigenous Children 
and their Rights under the Convention, 12 February 2009, para. 22. 
272 See ibid.  
273 See 1st Concluding Observations for Niger, 13 June 2002, para. 53(c). See also 2nd Concluding 
Observations for Niger, 18 June 2009, paras. 25, 30, 60(b), 61. 
274 See 2nd Concluding Observations for Niger, 18 June 2009, para. 60(c). 
275 See 5th Concluding Observations for France, 23 February 2016, para. 48(a). 
276 See Joint general recommendation/general comment No. 31 of the Committee on the Elimination of 
Discrimination against Women and No. 18 of the Committee on the Rights of the Child on harmful practices, 
4 November 2014, paras. 81-86. 
277 See ibid, para. 12. See also CRC/C, General Comment No. 11 (2009), Indigenous Children and their 
Rights under the Convention, 12 February 2009, para. 22. 
278 See 2nd Concluding Observations for Niger, 18 June 2009, para. 60(a). 
279 See Combined 4th & 5th Concluding Observations for Russia, 25 February 2014, para. 38(a). 
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2.11 Corporal punishment as a cultural and societal practice  

 

Corporal punishment is discussed much more often than the other practices mentioned 

above. The Committee deals with corporal punishment in relation to all countries under 

examination, namely Canada,280 Australia,281 France,282 Czech Republic,283 Greece,284 

Brazil,285 Peru,286 Russia,287 China,288 Thailand,289 South Africa,290 and Niger.291 It regards 

                                                
280 See together 1st Concluding Observations for Canada, 20 June 1995, paras. 14 & 25; 1st State Report, 28 
July 1994, paras. 501, 836, 1189, 1210, 1238, 1361; Summary Record of the 215th meeting, 1 June 1995, 
paras. 10, 60-61, 65; Summary Record of the 217th meeting, 1 June 1995, paras. 20 & 24. See together 2nd 
Concluding Observations for Canada, 27 October 2003, paras. 32 & 45(d); 2nd State Report, 12 March 2003, 
paras. 192, 201, 206, 641, 871, 1010, 1224, 1226, 1286, 1333, 1367, 1394, 1593, 1621, 1628; Summary 
Record of the 894th meeting, 15 December 2003, para. 62; Summary Record of the 895th meeting, 25 
September 2003, paras. 59-60. See together Combined 3rd & 4th Concluding Observations for Canada, 6 
December 2012, paras. 44-45; Combined 3rd & 4th State Report, 4 January 2012, paras. 63, 137, 338, 340, 
408, 544, 668, 760, 797; Summary Record of the 1742nd meeting, 10 October 2012, paras. 19, 38, 52. 
281 See together 1st Concluding Observations for Australia, 21 October 1997, paras. 15 & 26; Summary 
Record of the 403rd meeting, 29 September 1997, paras. 13, 21-23; Summary Record of the 404th meeting, 22 
December 1997, paras. 10-12, 14, 19-20, 40; Summary Record of the 405th meeting, 1 October 1997, paras. 
89-90. See together Combined 2nd & 3rd Concluding Observations for Australia, 20 October 2005, paras. 35-
36; Combined 2nd & 3rd State Report, 29 December 2004, paras. 184-188; Summary Record of the 1054th 
meeting, 22 September 2005, paras. 15 & 58; Summary Record of the 1055th meeting, 31 July 2013, paras. 
51-55. See together 4th Concluding Observations for Australia, 28 August 2012, paras. 43-48; 4th State 
Report, 14 June 2011, paras. 106-108; Summary Record of the 1707th meeting, 20 November 2012, paras. 31 
& 34; Summary Record of the 1708th meeting, 11 June 2012, paras. 33-37; Report by the Global Initiative to 
End All Corporal Punishment of Children, October 2011. 
282 See together 2nd Concluding Observations for France, 30 June 2004, paras. 38-39; Summary Record of the 
968th meeting, 14 June 2004, paras. 19-21. See together Combined 3rd & 4th Concluding Observations for 
France, 22 June 2009, paras. 57-58; Combined 3rd & 4th State Report, 21 February 2008, paras. 364, 323-324; 
List of Issues, 24 February 2009, para. 6; Summary Record of the 1401st meeting, 14 January 2010, para. 50; 
Summary Record of the 1402nd meeting, 20 January 2010, paras. 34-42. See together 5th Concluding 
Observations for France, 23 February 2016, para. 44; 5th State Report, 28 January 2015, paras. 322-325; 
Report by the Conseil Français des Associations pour les droits de l’enfant, pp. 30-31. 
283 See together 1st Concluding Observations for Czech Republic, 21 October 1997, paras. 18 & 35; Summary 
Record of the 412th meeting, 12 December 1997, para. 28; Summary Record of the 413th meeting, 6 October 
1997, paras. 17 & 42. See together 2nd Concluding Observations for Czech Republic, 18 March 2003, paras. 
39-41; 2nd State Report, 17 June 2002, para. 191; Summary Record of the 853rd meeting, 14 March 2003, 
para. 16; Summary Record of the 852nd meeting, 31 January 2003, paras. 69 & 73. See together Combined 3rd 
& 4th Concluding Observations for Czech Republic, 4 August 2011, paras. 39-42; Combined 3rd & 4th State 
Report, 20 April 2010, paras. 133-135, 260; List of Issues, 14 March 2011, para. 7; Written Replies of Czech 
Republic, 17 May 2011, paras. 19-23. 
284 See together 1st Concluding Observations for Greece, 2 April 2002, paras. 42-43; 1st State Report, 25 June 
2001, para. 334; Summary Record of the 753rd meeting, 23 January 2002, para. 70; Summary Record of the 
754th meeting, 13 September 2002, para. 38. With respect to the Combined 2nd & 3rd Concluding 
Observations for Greece, see together Summary Record of the 1712th meeting, 12 June 2012, paras. 65-66; 
Combined 2nd & 3rd State Report, 11 April 2011, paras. 157-170; Briefing from the Global Initiative to end 
all corporal punishment of children, June 2011. 
285 See together 1st Concluding Observations for Brazil, 3 November 2004, paras. 42 & 43; Summary Record 
of the 973rd meeting, 20 September 2004, para. 27. See together Combined 2nd to 4th Concluding 
Observations for Brazil, 30 October 2015, paras. 39-40; List of Issues, 10 March 2015, para. 6; Written 
Replies of Brazil, 4 September 2015, paras. 22-23. 
286 See Summary Record of the 83rd meeting, 19 October 1994, paras. 9 & 28, with respect to the 1st 
Concluding Observations for Perou. See together 2nd Concluding Observations for Peru, 22 February 2000, 
para. 22; 2nd State Report, 3 August 1998, para. 435; Summary Record of the 605th meeting, 27 January 2000, 
paras. 50, 54, 63, 70; Summary Record of the 606th meeting, 23 May 2000, para. 58. See 3rd Concluding 
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corporal punishment as a form of violence, which is invariably cruel or degrading and 

cannot be justified as being reasonable or moderate under any circumstances.292 It reminds 

France, for example, “that no violence against children is justifiable and that corporal 

                                                                                                                                              
Observations for Peru, 14 March 2006, paras. 42-43; Summary Record of the 1087th meeting, 18 January 
2006, para. 20. See together Combined 4th & 5th Concluding Observations for Peru, 2 March 2016, paras. 39-
40; Combined 4th & 5th State Report, 11 March 2015, paras. 99-104; List of Issues, 14 July 2015, para. 5; 
Written Replies of Peru, 17 November 2015, para. 38; Report by the Global Initiative to End All Corporal 
Punishment of Children. 
287 See together 2nd Concluding Observations for Russia, 10 November 1999, paras. 28-30; Summary Record 
of the 564th meeting, 25 October 1999, para. 58; Summary Record of the 565th meeting, 30 September 1999, 
para. 19. See Summary Record of the 62nd meeting, 26 January 1993, para. 33, with respect to the 1st 
Concluding Observations for Russia and Summary Record of the 1076th meeting, 20 October 2005, para. 26, 
with respect to the 3rd Concluding Observations for Russia. See together Combined 4th & 5th Concluding 
Observations for Russia, 25 February 2014, paras. 32-33; List of Issues, 19 July 2013; Summary Record of 
the 1863rd meeting, 3 February 2014, para. 24; Report by the Global Initiative to End All Corporal 
Punishment of Children, June 2013. 
288 See together Summary Record of the 300th meeting, 20 June 1996, paras. 7, 14, 25, and 1st State Report, 
21 August 1995, paras. 103-104, with respect to the 1st Concluding Observations for China. See together 2nd 
Concluding Observations for China, 24 November 2005, paras. 46-48; Summary Record of the 1063rd 
meeting, 20 December 2011, para. 69; Summary Record of the 1064th meeting, 3 October 2005, paras. 24 & 
51. See together Combined 3rd & 4th Concluding Observations for China, 29 October 2013, para. 7(c); 
Combined 3rd & 4th State Report, 6 June 2012, paras. 82, 113, 116; List of Issues, 10 May 2013, para. 15; 
Written Replies of China, para. 15; Summary Record of the 1833rd meeting, 8 November 2013, paras. 12, 22, 
33, 37; Summary Record of the 1834th meeting, 3 October 2013, paras. 6-7, 59-62; Information Submitted by 
the Chinese Human Rights Defenders, 29 November 2012, paras. 24 & 26; Save the Children’s Report, June 
2011; Report by the Global Initiative to End All Corporal Punishment of Children, February 2013. 
289 See together 1st Concluding Observations for Thailand, 26 October 1998, para. 21; 1st State Report, 30 
September 1996, paras. 183-193; Summary Record of the 491st meeting, 5 October 1998, paras. 6-7, 11, 38, 
44, 49; Summary Record of the 493rd meeting, 7 October 1998, paras. 13, 40, 59, 65; Summary Record of the 
494th meeting, 13 April 1999, para. 24. See together 2nd Concluding Observations for Thailand, 17 March 
2006, paras. 39-41; List of Issues, 1 November 2005; Written Replies of Thailand, 29 December 2005, paras. 
14, 20, 22, 24; Summary Record of the 1113th meeting, 30 January 2006, para. 10; Summary Record of the 
1115th meeting, 30 January 2006, para. 15. See together Combined 3rd & 4th Concluding Observations for 
Thailand, 17 February 2012, paras. 8, 47-48; Combined 3rd & 4th State Report, 14 September 2011, paras. 40, 
48, 123(c); List of Issues, 27 October 2011, para. 9; Written Replies of Thailand, 20 January 2012, paras. 42-
48; Summary Record of the 1682nd meeting, 31 January 2012; Report by the Global Initiative to End All 
Corporal Punishment of Children, October 2011. 
290 See together 1st Concluding Observations for South Africa, 23 February 2000, paras. 8 & 28; 1st State 
Report, 22 May 1998, paras. 371 & 399(d); List of Issues, 17 September 1999, para. 18; Summary Record of 
the 609th meeting, 1 February 2000, paras. 16, 32, 63; Summary Record of the 610th meeting, 19 May 2000, 
paras. 12-13, 23, 27, 33, 47; Summary Record of the 611th meeting, 2 February 2000, para. 15. See together 
2nd Concluding Observations for South Africa, 27 October 2016, paras. 35-36; 2nd State Report, 17 March 
2015, paras. 148-157; List of Issues, 11 March 2016, para. 6; Written Replies of South Africa, 15 August 
2016, paras. 25-32; Recommendations by the African Committee of Experts on the Rights and Welfare of the 
Child, paras. 34-36; “Briefing on South Africa” by the Global Initiative, February 2016; National Human 
Rights Institution Report submitted by the South African Human Rights Commission, November 2015, 
paras. 35-41; South African Alternative Report Coalition, October 2015, paras. 90-91; The Alternate Report 
Coalition – Children’s Rights South Africa, August 2016, paras. 48-55. 
291 See 1st Concluding Observations for Niger, 13 June 2002, paras. 38(d) & 45(b). See together 2nd 
Concluding Observations for Niger, 18 June 2009, paras. 5, 37-38; 2nd State Report, 20 November 2008, 
para. 185; List of Issues, 25 February 2009, para. 5 (part I); Written Replies of Niger, 1 May 2009, para. 5; 
Summary Record of the 1413th meeting, 5 March 2010, paras. 16 & 19; Summary Record of the 1414th 
meeting, 5 March 2010, paras. 18-23. 
292 See CRC/C, General Comment No. 8 (2006), The right of the child to protection from corporal 
punishment and other cruel or degrading forms of punishment (arts. 19; 28, para. 2; and 37, inter alia), 2 
March 2007, paras. 11 & 26. 
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punishment is a form of violence, invariably degrading and preventable”.293 In relation to 

Australia, it “regrets that (…) corporal punishment, in the home and some schools and 

alternative care settings, remains lawful throughout the State party under the label of so-

called “reasonable chastisement”.”294 

Corporal punishment is treated directly or indirectly as a cultural practice, and even 

more broadly as a societal practice which is not always related to any particular cultural 

group. In light of Article 19 CRC on the child’s protection from all forms of violence, the 

Committee mentions indicatively corporal punishment as a form of violence, alongside 

gender-based violence and harmful cultural practices”.295 It acknowledges the cultural 

acceptance of violence,296 requiring the change of cultural attitudes and views so that 

corporal punishment is not regarded as normal within society.297 In this respect, the 

Committee has urged South Africa to “change cultural attitudes to ensure that discipline is 

administered in a manner consistent with the child’s dignity and in conformity with the 

Convention”.298 It has asked Thailand to consider “the harmful effects of corporal 

punishment with a view to changing attitudes”.299 It has required Russia to “[p]ay 

particular attention to and address the gender dimension of violence”300 while confronting 

all forms of violence against children.301 

The Committee stresses that states should abolish all forms of corporal punishment 

and ill-treatment in all settings, such as home, school, and other institutions where children 

may be placed.302 Civil and penal legislation should be revised, law should be effectively 

enforced, and both state authorities and private actors, such as the parents and guardians of 

the child, should be prosecuted if they conduct corporal punishment.303 Indeed, the 

                                                
293 See 5th Concluding Observations for France, 23 February 2016, para. 44. 
294 See 4th Concluding Observations for Australia, 28 August 2012, para. 43. 
295 See CRC/C, General Comment No. 13, The right of the child to freedom from all forms of violence, 18 
April 2011, paras. 19, 24, 29. 
See also 2nd Concluding Observations for South Africa, 27 October 2016, para. 33. 
296 See CRC/C, General Comment No. 8 (2006), The right of the child to protection from corporal 
punishment and other cruel or degrading forms of punishment (arts. 19; 28, para. 2; and 37, inter alia), 2 
March 2007, para. 6. 
297 See ibid, paras. 33-35, 45.  
See also the 1st Concluding Observations for South Africa, 23 February 2000, paras. 8 & 28, as well as the 
Concluding Observations for Australia, China, Thailand, and Peru, cited above. 
298 See 1st Concluding Observations for South Africa, 23 February 2000, para. 28. 
299 See Combined 3rd & 4th Concluding Observations for Thailand, 17 February 2012, para. 48(b). 
300 See Combined 4th & 5th Concluding Observations for Russia, 25 February 2014, para. 34(c). 
301 See ibid, para. 34(a). 
302 See CRC/C, General Comment No. 8 (2006), The right of the child to protection from corporal 
punishment and other cruel or degrading forms of punishment (arts. 19; 28, para. 2; and 37, inter alia), 2 
March 2007, paras. 30-37. See also the Concluding Observations for all the twelve countries, cited above.  
303 See ibid. 
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Committee has urged Canada “to remove existing authorization of the use of “reasonable 

force” in disciplining children and explicitly prohibit all forms of violence against all age 

groups of children, however light”.304 It has urged Australia to “[c]onsider undertaking an 

independent study on the probable linkages between domestic violence and corporal 

punishment”.305 It has urged Thailand to work on “[t]he consolidation of a national system 

of data collection, analysis and dissemination, and a research agenda on violence and ill-

treatment against children”.306 It has urged Niger “to assess the causes, nature and extent of 

corporal punishment”,307 to “[e]nsure that an educational programme be undertaken against 

corporal punishment, insisting both on child rights and the psychological aspects”,308 to 

“[e]nsure recovery and social reintegration of victims of corporal punishment”,309 and to 

“[t]ake appropriate measures to address ill-treatment of children in Islamic Schools and 

prosecute perpetrators in accordance with the criminal law”.310   

The Committee focuses on the importance of public education and awareness-

raising campaigns in sensitizing the public about the adverse consequences of corporal 

punishment, changing attitudes and practice, and preventing finally corporal 

punishment.311 It requires the establishment, strengthening, and expansion of training 

programmes for all those involved, including teachers, instructors, judges, police officers, 

health, social, and child welfare workers.312 All these professionals should be able to work 

with families from minority and indigenous groups in order to identify, address, and report 

promptly all cases of violence against children and to apply alternative forms of 

discipline313 “in accordance with the inherent dignity of the child”.314 The Committee has 

urged Niger, for instance, to “[i]ntroduce public education, awareness-raising and social 

mobilization campaigns on the harmful effects of corporal punishment with a view to 

changing the general attitude towards this practice”.315 It has asked Peru to “strengthen its 

efforts to raise awareness on the harmful effects, both physical and psychological, of 

                                                
304 See Combined 3rd & 4th Concluding Observations for Canada, 6 December 2012, para. 45. 
305 See 4th Concluding Observations for Australia, 28 August 2012, para. 45(c). 
306 See Combined 3rd & 4th Concluding Observations for Thailand, 17 February 2012, para. 48(d)(iii). 
307 See 2nd Concluding Observations for Niger, 18 June 2009, para. 38(b). 
308 See ibid, para. 38(d). 
309 See ibid, para. 38(e). 
310 See ibid, para. 38(f). 
311 See CRC/C, General Comment No. 8 (2006), The right of the child to protection from corporal 
punishment and other cruel or degrading forms of punishment (arts. 19; 28, para. 2; and 37, inter alia), 2 
March 2007, paras. 30-37. See also the Concluding Observations for all the twelve countries, cited above. 
312 See ibid. 
313 See ibid. 
314 See Combined 3rd & 4th Concluding Observations for Czech Republic, 4 August 2011, para. 40. 
315 See 2nd Concluding Observations for Niger, 18 June 2009, para. 38(c). 
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corporal punishment.316 It has required Brazil and France “to promote positive, non-violent 

and participatory forms of child-rearing and discipline”.317 

 

2.12 Collaboration between states and community leaders 

 

The Committee accords to states an important obligation under the child’s right to cultural 

identity, namely the obligation to co-operate with traditional and religious leaders and their 

communities in various areas, including culturally sensitive services, education, 

participation in cultural life, placement in alternative care settings, and intolerable cultural 

practices. For the Committee, the community is the incarnation of culture and community 

leaders are able to identify, articulate, and express the various aspects of the specific way 

of life of their community. 

To begin with, the Committee “recommends the reinforcement of adequate and 

systematic training and/or sensitization of traditional community leaders” with respect to 

the promotion of awareness of the principles and provisions of the CRC.318 It “welcomes 

the efforts undertaken by the State party to involve the religious and traditional leaders in 

several programmes concerning children”.319 It demands the systematic involvement of 

community leaders in the various programmes of the states “in order to fight against 

customs and traditions which impede the implementation of the Convention”.320 It requires 

the involvement of community leaders in the development of “a systematic approach to 

increasing public awareness of the participatory rights of children in the best interests of 

the child, particularly at the local levels and in traditional communities”.321 

Moreover, states should develop and implement culturally appropriate services in 

consultation with cultural communities.322 Cultural communities should be given the 

opportunity to participate in the process whereby the best interests of children are 

                                                
316 See Combined 4th & 5th Concluding Observations for Peru, 2 March 2016, para. 40. 
317 See Combined 2nd to 4th Concluding Observations for Brazil, 30 October 2015, para. 40; 5th Concluding 
Observations for France, 23 February 2016, para. 44. 
318 See 1st Concluding Observations for South Africa, 23 February 2000, para. 16, as well as para. 20. See 
also 2nd Concluding Observations for Niger, 18 June 2009, para. 22. 
319 See 1st Concluding Observations for Niger, 13 June 2002, para. 6. 
320 See 1st Concluding Observations for South Africa, 23 February 2000, para. 22(c). 
321 See 1st Concluding Observations for Niger, 13 June 2002, para. 33. See also 2nd Concluding Observations 
for Peru, 22 February 2000, para. 17; 2nd Concluding Observations for Niger, 18 June 2009, para. 30; 
Combined 4th & 5th Concluding Observations for Russia, 25 February 2014, para. 27. 
322 See CRC/C, General Comment No 7, Implementing Child Rights in Early Childhood, 1 November 2005, 
para. 31 and CRC/C, General Comment No. 11 (2009), Indigenous Children and their Rights under the 
Convention, 12 February 2009, paras. 20, 31, 80. 
See also Combined 2nd & 3rd Concluding Observations for Australia, 20 October 2005, para. 77. 
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determined in a culturally sensitive manner.323 Consultation itself should be carried out in a 

culturally appropriate manner.324 With respect to education, states should be in partnership 

with minorities and indigenous communities, ensuring integration and improving the 

capacity of all involved people to accept diversity.325 The Committee demands further 

close cooperation with community representatives in promoting the integration of 

minorities in the cultural life of the country.326 

For the Committee, community leaders can provide the best solution in the case of 

alternative care within their community exactly because they know what is best for the 

child within that community. States thus should intensify cooperation with all community 

leaders and communities to find suitable solutions for children in need of alternative care 

within their communities.327 In consultation with traditional leaders and communities, 

states should adopt targeted policy measures in order to reduce the number of minority and 

indigenous children in alternative care and to prevent the loss of their cultural identity.328 

Furthermore, state authorities are required to implement awareness-raising and 

training programmes targeting community leaders, as well as to work together with the 

communities concerned329 in order “to change traditional attitudes and discourage harmful 

practices”.330 They should further invite local and other leaders “to take a more active role 

in supporting the efforts to prevent and eliminate discrimination against the girl child and 

to provide guidance to communities in this regard”.331 The Committee has urged Niger, for 

example, to “develop sensitization programmes involving traditional and religious leaders, 

and society at large, including children themselves, to curb the practice of early 

marriage”.332 Similarly, it has required Peru to “undertake comprehensive awareness-

                                                
323 See CRC/C, General Comment No. 11 (2009), Indigenous Children and their Rights under the 
Convention, 12 February 2009, para. 31. 
324 See ibid, para. 20. 
325 See the references for the multicultural and intercultural curricula, cited in section 2.8 on the culturally 
sensitive education. 
326 See Summary Record of the 754th meeting, 13 September 2002, paras. 9 & 60, with respect to the 1st 
Concluding Observations for Greece. 
327 See Combined 2nd & 3rd Concluding Observations for Australia, 20 October 2005, para. 39; 4th 
Concluding Observations for Australia, 28 August 2012, para. 52(g); Combined 3rd & 4th Concluding 
Observations for Canada, 6 December 2012, para. 56(f). 
328 See CRC/C, General Comment No. 11 (2009), Indigenous Children and their Rights under the 
Convention, 12 February 2009, para. 48. 
329 See ibid, para. 22 and Joint general recommendation/general comment No. 31 of the Committee on the 
Elimination of Discrimination against Women and No. 18 of the Committee on the Rights of the Child on 
harmful practices, 4 November 2014, paras. 58, 60-72. 
330 See 1st Concluding Observations for Niger, 13 June 2002, para. 53(c). See also 2nd Concluding 
Observations for Niger, 18 June 2009, para. 60(b). 
331 See 1st Concluding Observations for China, 7 June 1996, para. 34. 
332 See 1st Concluding Observations for Niger, 13 June 2002, para. 24. See also 2nd Concluding Observations 
for Niger, 18 June 2009, para. 25. 
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raising programmes on the negative consequences of child marriage on girls, targeting in 

particular parents, teachers and community leaders”.333 

 

2.13 State obligations towards the child’s parents 

 

The Committee has stated that the notion of the family as endorsed by the CRC “reflects 

different family structures arising from various cultural patterns and emerging familial 

relationships”.334 Family provides children with care, nurturance, and development, and 

can refer to “the nuclear family [mother, father, siblings], the extended family, and other 

traditional and modern community-based arrangements, provided these are consistent with 

children’s rights and best interests”.335 Children’s civil rights begin within their families, 

exactly because the initial phase of their lives is primarily spent within the family units 

which constitute the first point of their social contact.336 

Under these understandings, the Committee has affirmed that family has an 

important role to play as to the right of children to preserve their identity.337 Children 

acquire “culturally valued skills, knowledge and behaviours” through their parents.338 They 

“inherit and experience the cultural and artistic life of their family (…), and through that 

process, they discover and forge their own sense of identity”.339 The Committee has 

accordingly highlighted that children’s best interests require access to the culture of their 

families340 and that the rights of indigenous children to their culture and family 

relationships should be safeguarded.341 It has noted further that a non-culturally sensitive 

education disconnects children from their families and culture.342 It has also demonstrated 

                                                
333 See Combined 4th & 5th Concluding Observations for Peru, 2 March 2016, para. 44. See also Combined 4th 
& 5th Concluding Observations for Russia, 25 February 2014, para. 38(b). 
334 See CRC/C, Outline to the Day of General Discussion “The Role of the Family in the Promotion of the 
Rights of the Child”, UN Doc CRC/C/24, 10 October 1994, para 2.1. 
335 See CRC/C, General Comment No 7, Implementing Child Rights in Early Childhood, 1 November 2005, 
para. 15, as well as para. 19. 
336 See CRC/C, Outline to the Day of General Discussion “The Role of the Family in the Promotion of the 
Rights of the Child”, UN Doc CRC/C/24, 10 October 1994, para 2.2. 
337 See ibid. 
338 See CRC/C, General Comment No 7, Implementing Child Rights in Early Childhood, 1 November 2005, 
para. 16. 
339 See CRC/C, General Comment No. 17 (2013) on the right of the child to rest, leisure, play, recreational 
activities, cultural life and the arts (art. 31), 17 April 2013, para. 11. See also CRC/C, General Commnet No. 
20 (2016) on the implementation of the rights of the child during adolescence, 6 December 2016, para. 10. 
340 See CRC/C, General Comment No. 14 (2013) on the right of the child to have his or her best interests 
taken as a primary consideration (art. 3, para. 1), 29 May 2013, paras. 48 & 56. 
341 See Combined 2nd & 3rd Concluding Observations for Australia, 20 October 2005, para. 32; 4th 
Concluding Observations for Australia, 28 August 2012, para. 38. 
342 See Combined 3rd & 4th Concluding Observations for Canada, 6 December 2012, para. 42. 
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the strong link between parents and children when dealing with issues of discrimination. 

Discrimination on the ground of one’s lifestyle “affects parents’ capacities to fulfil their 

responsibilities towards their children”,343 and children may “suffer the consequences of 

discrimination against their parents”.344 

Having linked family to culture and having underlined the significance of family 

for the child’s overall identity, the Committee accords several relevant obligations to 

states. These obligations refer to the child’s right to preserve his or her cultural identity and 

to the relationship between parents and children. Before discussing these culturally specific 

obligations, it is worthwhile mentioning some more general obligations, such as the 

designation of awareness raising campaigns on the significance the CRC places on the role 

of the family.345 States should familiarize parents themselves with the Convention346 and 

should “further the protection of the family”.347 In partnership with parents and 

professionals,348 they should respect the parents’ right and duty to guide their children in 

the exercise of their rights,349 and they should assist parents in performing their child-

rearing responsibilities350 and in establishing positive and sensitive relationships with their 

children.351 They should provide parents with all forms of support to increase their 

parenting capacities and to improve their understanding and knowledge of their equal 

responsibilities, through for example education, counselling, and community-based 

programmes.352 They should make special efforts “to educate parents about the importance 

                                                
343 See CRC/C, General Comment No 7, Implementing Child Rights in Early Childhood, 1 November 2005, 
para. 11(b)(iv). 
344 See ibid, para. 12. 
345 See 1st Concluding Observations for Australia, 21 October 1997, para. 27, and similarly para. 10. 
346 See Combined 2nd & 3rd Concluding Observations for Australia, 20 October 2005, para. 22. See also 
Combined 3rd & 4th Concluding Observations for Canada, 6 December 2012, para. 24; 2nd Concluding 
Observations for China, 24 November 2005, paras. 24-25; 2nd Concluding Observations for Czech Republic, 
18 March 2003, paras. 22-23; 1st Concluding Observations for Greece, 2 April 2002, para. 28(a); Combined 
2nd & 3rd Concluding Observations for Greece, 13 August 2012, para. 23; 3rd Concluding Observations for 
Peru, 14 March 2006, para. 24; Combined 4th & 5th Concluding Observations for Peru, 2 March 2016, paras. 
19-20; 2nd Concluding Observations for Russia, 10 November 1999, para. 21; Combined 3rd & 4th Concluding 
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2004, para. 26(a); 1st Concluding Observations for South Africa, 23 February 2000, para. 16. 
347 See 1st Concluding Observations for Czech Republic, 21 October 1997, para. 3. 
348 See CRC/C, General Comment No 7, Implementing Child Rights in Early Childhood, 1 November 2005, 
para. 29(b). 
349 See, for example, 2nd Concluding Observations for China, 24 November 2005, para. 45(a); Combined 3rd 
& 4th Concluding Observations for China, 29 October 2013, para. 42. 
350 See Combined 3rd & 4th Concluding Observations for Canada, 6 December 2012, para. 53. See also 2nd 
Concluding Observations for Czech Republic, 18 March 2003, paras. 22-23. 
351 See CRC/C, General Comment No 7, Implementing Child Rights in Early Childhood, 1 November 2005, 
para. 20(d). 
352 See Combined 2nd & 3rd Concluding Observations for Greece, 13 August 2012, para. 41. See also 1st 
Concluding Observations for Niger, 13 June 2002, paras. 36-37; 1st Concluding Observations for Russia, 18 
February 1993, paras. 3 & 18; 3rd Concluding Observations for Russia, 23 November 2005, para. 39(a); 1st 
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of children’s participation, and of dialogue between parents and children”,353 by providing, 

for instance, educational information to parents “with a view to creating an encouraging 

atmosphere in which children can freely express their views”.354 

As far the culturally specific obligations are concerned, states should provide 

parents with culturally appropriate counselling in child-rearing which will enable them to 

fulfill their parental role.355 They should make efforts to ensure that children’s families 

have access to essential information reflecting the multicultural nature of a state.356 They 

should engage minority and indigenous parents with the planning and implementation of 

construction and infrastructure projects which might have a negative impact on the child’s 

right to culture.357 They should allow indigenous parents to select the name of their 

preference for their children in accordance with their cultural identity.358 Moreover, states 

should engage parents with the preparation of school curricula and with school 

committees.359 They should launch information campaigns on multicultural teaching at 

school targeting among others parents.360 They should further improve the conflict 

resolution skills of parents in order to combat bullying and harassment at school which are 

                                                                                                                                              
Concluding Observations for Thailand, 26 October 1998, para. 22; Combined 3rd & 4th Concluding 
Observations for Thailand, 17 February 2012, para. 50. 
353 See 1st Concluding Observations for Australia, 21 October 1997, para. 28. 
354 See 2nd Concluding Observations for France, 30 June 2004, para. 22. See also Combined 3rd & 4th 
Concluding Observations for France, 22 June 2009, paras. 39-40; 1st Concluding Observations for Niger, 13 
June 2002, paras. 32-33; 2nd Concluding Observations for Niger, 18 June 2009, paras. 31-32; 2nd Concluding 
Observations for Peru, 22 February 2000, paras. 20, 31-32; Combined 4th & 5th Concluding Observations for 
Peru, 2 March 2016, para. 32(d); 3rd Concluding Observations for Russia, 23 November 2005, paras. 30-31; 
Combined 4th & 5th Concluding Observations for Russia, 25 February 2014, para. 7(c); 1st Concluding 
Observations for Thailand, 26 October 1998, para. 19; 2nd Concluding Observations for Thailand, 17 March 
2006, para. 30; Combined 3rd & 4th Concluding Observations for Thailand, 17 February 2012, para. 40; 1st 
Concluding Observations for Brazil, 3 November 2004, paras. 36-37; Combined 2nd to 4th Concluding 
Observations for Brazil, 30 October 2015, para. 30(b); 1st Concluding Observations for South Africa, 23 
February 2000, para. 19. 
355 See Combined 3rd & 4th Concluding Observations for Canada, 6 December 2012, paras. 53-54. 
356 See 1st Concluding Observations for Greece, 2 April 2002, paras. 46 & 47(a). 
357 See together the List of Issues, 10 May 2013, para. 8 and the Written Replies of China, para. 8, with 
respect to the Combined 3rd & 4th Concluding Observations for China. 
358 See CRC/C, General Comment No. 11 (2009), Indigenous Children and their Rights under the 
Convention, 12 February 2009, para. 44. 
See together Summary Record of the 753rd meeting, 23 January 2002, paras. 59 & 69 and Summary Record 
of the 754th meeting, 13 September 2002, para. 37, with respect to the 1st Concluding Observations for 
Greece. With respect to the Combined 2nd & 3rd Concluding Observations for Greece, see together List of 
Issues, 3 May 2012, para. 35; Written Replies of Greece, 13 July 2011, para. 10; Summary Record of the 
1710th meeting, 11 June 2012, para. 35; Summary Record of the 1711th meeting, 20 November 2012, paras. 4 
& 6; Report by the Greek Helsinki Monitor, Minority Rights Group-Greece, and Coordinated Organizations 
and Communities for Roma Human Rights in Greece, para. 41. 
See also 2nd Concluding Observations for Thailand, 17 March 2006, paras. 31-32, 78-79. 
359 For references, see section 2.8 on the culturally sensitive education.  
360 See 1st Concluding Observations for Greece, 2 April 2002, paras. 66-67. 
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based on the non-acceptance of cultural diversity.361 Furthermore, the Committee 

welcomes the activities undertaken by the states “to assist family reunification and improve 

access to records to help indigenous persons trace their families” so that indigenous 

children are not deprived of their culture and family.362 If family reunification and 

placement with families of the child’s own community is not possible, foster parents 

should be given appropriate training on relevant indigenous issues.363 

In relation to the requirement for eradication of harmful cultural practices and 

corporal punishment, the Committee has expressed its concerns with respect to the absence 

of prohibition in local legislation of the use of corporal punishment at home, given “the 

existence of child abuse and violence within the family”.364 States hence should launch 

educational campaigns “with a view to changing attitudes in society on the use of physical 

punishment in the family and fostering the acceptance of its legal prohibition”, as well as 

with a view to applying non-violent forms of discipline as an alternative to corporal 

punishment and to discouraging other practices, such as polygamy.365 States should further 

review legislation, programmes and policies so as to reinforce the capacities of parents in 

bringing up their children, to emphasize the role of father, to promote equal sharing of 

                                                
361 See Combined 3rd & 4th Concluding Observations for Canada, 6 December 2012, para. 70(e); Combined 
2nd & 3rd Concluding Observations for Greece, 13 August 2012, para. 61(c). 
362 See Combined 2nd & 3rd Concluding Observations for Australia, 20 October 2005, para. 31. See also 
Combined 3rd & 4th Concluding Observations for Canada, 6 December 2012, para. 56; 2nd Concluding 
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Canada. 
364 See 1st Concluding Observations for Australia, 21 October 1997, para. 15. See also Combined 3rd & 4th 
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Concluding Observations for Russia, 23 November 2005, paras. 36-37; Combined 4th & 5th Concluding 
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parental responsibility, to render parents aware of the adverse effects of some practices on 

the child, and to train parents so as to be able to identify and avoid such practices.366 

 

2.14 Children as active agents of their right to cultural identity 

 

The Committee regards children as independent actors of their right to cultural identity, 

who are endowed with the capacity to offer their own interpretation to their culture and to 

contribute to the culture of their community and of the society as a whole. 

The Committee observes that in some cultural contexts, children are powerless, 

voiceless, and invisible due to traditional beliefs according to which children lack the 

ability to understand, communicate, and make choices.367 It underlines though that the 

child’s status as an “individual person and holder of human rights” is asserted by the 

CRC.368 Children are not just objects of concern neither are they possessions of their 

parents and states.369 In no field of their lives, including within their families, should 

children’s agency be overlooked on the basis of their age and maturity.370 Besides, 

childhood is not experienced by all children in the same way, given the existence of 

“diversities in young children’s circumstances, in the quality of their experiences and in the 

influences shaping their development”.371 

The Committee has required characteristically awareness-raising among the public 

at large and educational programmes “in order to change traditional perceptions of children 

who are too often regarded as objects (…) rather than subjects of rights”,372 as well as 

awareness-raising among children themselves as to the provisions and principles of the 

                                                
366 See together CRC/C, General Comment No. 8 (2006), The right of the child to protection from corporal 
punishment and other cruel or degrading forms of punishment (arts. 19; 28, para. 2; and 37, inter alia), 2 
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Convention.373 Children of all ages should be able to participate in family, community, and 

society as “active social agents, who seek protection, nurturance and understanding from 

parents or other caregivers, which they require for their survival, growth and well-

being”.374 

For all these reasons, the Committee highlights the significance of Article 12 CRC, 

which requires respect for the views of children in the decision-making processes affecting 

their lives, as well as of Article 5 CRC, which requires parental guidance in accordance 

with the child’s evolving capacities.375 It clarifies that these articles apply both to younger 

and older children.376 With respect to Article 5, it underlines that the evolving capacities 

refer to the process of acquiring progressively competencies and increasing agency to 

exercise one’s rights responsibly.377 It adds further that “the more a child knows and 

understands, the more his or her parents will have to transform direction and guidance into 

reminders and gradually to an exchange on an equal footing”.378 

With respect to Article 12, the Committee notes that cultural reasons prevent adults 

from obeying this provision.379 It stresses that children’s age does not deprive them of their 

right to express their views.380 Article 12 requires the substantial involvement of children 

in decision-making381 and “emphasizes the need for styles of parenting, caring and 

teaching which respect children’s participatory rights”.382 The Committee stresses also that 

the acceptance of the collective dimension of Article 12 is crucial in promoting the 

                                                
373 See 1st Concluding Observations for Greece, 2 April 2002, para. 28(a); Combined 2nd & 3rd Concluding 
Observations for Greece, 13 August 2012, para. 23; 3rd Concluding Observations for Peru, 14 March 2006, 
para. 24; Combined 4th & 5th Concluding Observations for Peru, 2 March 2016, paras. 19-20; 2nd Concluding 
Observations for Russia, 10 November 1999, para. 21; 2nd Concluding Observations for Thailand, 17 March 
2006, para. 26; 1st Concluding Observations for Brazil, 3 November 2004, para. 26(a); 1st Concluding 
Observations for South Africa, 23 February 2000, para. 16; Combined 2nd to 4th Concluding Observations for 
Brazil, 30 October 2015, paras. 17-18. 
374 See CRC/C, General Comment No. 7 (2005), Implementing child rights in early childhood, 20 September 
2006, para. 16, as well as paras. 5 & 14. 
375 See ibid, paras. 3 & 16. 
376 See ibid, paras. 14 & 16. 
377 See CRC/C, General Commnet No. 20 (2016) on the implementation of the rights of the child during 
adolescence, 6 December 2016, para. 18. 
378 See ibid. See also CRC/C, General Comment No. 7 (2005), Implementing child rights in early childhood, 
20 September 2006, para. 17. 
379 See together 1st Concluding Observations for Thailand, 26 October 1998, para. 19; 1st State Report, 30 
September 1996, paras. 129-142; Summary Record of the 493rd meeting, 7 October 1998, para. 10. See also 
Summary Record of the 1113th meeting, 30 January 2006, para. 22 and 2nd State Report, 31 May 2005, para. 
192, with respect to the 2nd Concluding Observations for Thailand. 
380 See CRC/C, General comment No. 14 (2013) on the right of the child to have his or her best interests 
taken as a primary consideration (art. 3, para. 1), 29 May 2013, paras. 53-54. 
381 See ibid.  
382 See CRC/C, General Comment No 8, The Right of the Child To Protection From Corporal Punishment 
and Other Cruel or Degrading Forms of Punishment (articles 19, 28(2) and 37, inter alia), 15 May-2 June 
2006, para. 47. 
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participation of children and that children should be involved as a group in consultations 

on all matters affecting them.383 

The Committee recognizes further the inextricable link among Articles 3, 5 and 12 

CRC. Article 5 turns the attention to the variations in the capabilities of children of the 

same age384 and to the increasing weight children’s views should enjoy in the assessment 

of their rights as they mature.385 The assessment of children's maturity necessitates 

consideration of their “physical, emotional, cognitive and social development”.386 Article 

12 demands children’s meaningful participation in the identification of their own best 

interests.387 Children should be informed about the relevant processes and potential 

sustainable solutions and services, and their views should be sought afterwards and due 

weight should be given to them in the determination of their best interests.388 

In light of Article 12, the Committee connects firmly child’s agency with culture. 

As has been already argued, the Committee acknowledges the right of children to 

contribute to the cultural expressions of the society in which they live.389 It actually 

embraces the existence of a dynamic interrelation between the collective and individual 

cultural identity.390 Children inherit the culture of their origins, develop their own cultural 

identity on the basis of that culture, and finally they contribute to the stimulation and 

sustainability of the collective cultural identity through the reproduction, transformation, 

creation and transmission of their culture.391 

In the Committee’s own words, children should be provided with opportunities to 

“build on the strengths of their cultures to become active contributors to family and 

community life”.392 It has also emphasized that children, “[a]s they gain understanding of 

the cultural and artistic life around them from adult and peer relationships, they translate 

                                                
383 See CRC/C, General Comment No. 11 (2009), Indigenous Children and their Rights under the 
Convention, 12 February 2009, paras. 37 & 39. 
384 See CRC/C, General Comment No. 7 (2005), Implementing child rights in early childhood, 20 September 
2006, para. 17. 
385 See CRC/C, General comment No. 14 (2013) on the right of the child to have his or her best interests 
taken as a primary consideration (art. 3, para. 1), 29 May 2013, paras. 43-46 and CRC/C, General Commnet 
No. 20 (2016) on the implementation of the rights of the child during adolescence, 6 December 2016, para. 
22. 
386 See CRC/C, General comment No. 14 (2013) on the right of the child to have his or her best interests 
taken as a primary consideration (art. 3, para. 1), 29 May 2013, para. 83. 
387 See ibid, paras. 53-54, 89. 
388 See ibid. 
389 See section 2.9 on the importance of cultural activities for the child’s cultural identity. 
390 See CRC/C, General comment No. 17 (2013) on the right of the child to rest, leisure, play, recreational 
activities, cultural life and the arts (art. 31), 17 April 2013, para. 15(a). 
391 See ibid, para. 12. 
392 See CRC/C, General Commnet No. 20 (2016) on the implementation of the rights of the child during 
adolescence, 6 December 2016, para. 36. 
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and adapt its meaning through their own generational experience” and that “[p]articipation 

in cultural and artistic activities are necessary for building children’s understanding, not 

only of their own culture, but other cultures, as it provides opportunities to broaden their 

horizons and learn from other cultural and artistic traditions, thus contributing towards 

mutual understanding and appreciation of diversity”.393 The Committee has referred further 

to the children’s right to freedom of culture and to their rights to cultural freedoms,394 

which all imply freedoms of action. It has also expressly acknowledged the child’s right to 

change his or her cultural identity.395 

By referring to the child’s peer relationships, the Committee appears to recognize 

further the strong link between the cultural agency of children and their interrelation with 

other children. This understanding applies to children of all ages, both to young children 

and adolescents, because they all “establish their own important relationships” with 

children of all ages.396 For the Committee, “young children are best understood as social 

actors whose survival, well-being and development are dependent on and built around 

close relationships”, peer relationships included.397 This is one of the reasons that the 

Committee highlights the importance of play, exactly because through play children have 

the opportunity to meet and interact with their peers.398 Likewise, adolescents experience 

their emerging cultural identities “both as individuals and through association with their 

peers”.399 Adolescents “increase their sense of agency to make informed decisions and 

choices” through friendships400 which, as significant social assets, ameliorate the 

capabilities of adolescents to contribute themselves to the realization of their own rights.401 

Under this perspective, the Committee requires states to create “opportunities for building 

and sustaining friendships”,402 as well as “child-centred, secure, supportive, stimulating 

and stress-free environments”.403 

                                                
393 See CRC/C, General comment No. 17 (2013) on the right of the child to rest, leisure, play, recreational 
activities, cultural life and the arts (art. 31), 17 April 2013, para. 12. 
394 See Combined 3rd & 4th Concluding Observations for China, 29 October 2013, paras. 25 & 41.  
395 See Summary Record of the 1402nd meeting, 20 January 2010, para. 76, with respect to the Combined 3rd 
& 4th Concluding Observations for France. 
396 See CRC/C, General Comment No. 7 (2005), Implementing child rights in early childhood, 20 September 
2006, para. 6(c). 
397 See ibid, para. 8. 
398 See ibid, para. 34. 
399 See CRC/C, General Commnet No. 20 (2016) on the implementation of the rights of the child during 
adolescence, 6 December 2016, paras. 10 & 16. 
400 See ibid, para. 24. 
401 See ibid, para. 17. 
402 See ibid. 
403 See CRC/C, General Comment No. 7 (2005), Implementing child rights in early childhood, 20 September 
2006, para. 34. 
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Moreover, the Committee demands the involvement of the child with the decision-

making procedures which affect them. It urges states to “[c]onduct programmes and 

awareness-raising activities to promote the participation of all children within the family, 

community and schools, paying particular attention to children in vulnerable and 

marginalized situations”.404 More specifically, it requires participation of children in the 

revision of laws regarding culture,405 in the preparation of school curricula and in school 

committees,406 and in collaborative projects which seek to challenge gender-biased cultural 

norms.407 It also requires meaningful participation of minority and indigenous children in 

the planning and implementation of construction and infrastructure projects with a 

potentially negative impact on their right to culture408 and in the consultation processes for 

the development of culturally appropriate services.409 

In relation to the obligation of states to eliminate harmful cultural practices, the 

Committee urges states to empower girls through formal and non-formal education, 

instruction in life skills, adequate and confidential services, and access to accurate 

information.410 Such services will train girls with competences to build their social assets, 

assert their rights, and make their own choices.411 Girls and boys should also be granted the 

possibility to express their views within the family, schools and other settings, and these 

views should be given due weight.412 The Committee requires further due consideration to 

                                                
404 See 5th Concluding Observations for France, 23 February 2016, para. 30(b). 
405 See Summary Record of the 1113th meeting, 30 January 2006, para. 57, with respect to the 2nd Concluding 
Observations for Thailand. 
406 For references, see section 2.8 on the culturally sensitive education. 
407 See CRC/C, General Commnet No. 20 (2016) on the implementation of the rights of the child during 
adolescence, 6 December 2016, para. 28. 
408 See together List of Issues, 10 May 2013, para. 8 and Written Replies of China, para. 8, with respect to the 
Combined 3rd & 4th Concluding Observations for China. 
409 See CRC/C. General Comment No. 11 (2009), Indigenous Children and their Rights under the 
Convention, 12 February 2009, paras. 20, 31, 80. 
410 See Joint general recommendation/general comment No. 31 of the Committee on the Elimination of 
Discrimination against Women and No. 18 of the Committee on the Rights of the Child on harmful practices, 
4 November 2014, paras. 55, 59-68. 
411 See ibid. 
412 See ibid. 
See also 1st Concluding Observations for Niger, 13 June 2002, para. 33; 2nd Concluding Observations for 
Niger, 18 June 2009, paras. 31-32; 2nd Concluding Observations for France, 30 June 2004, para. 22; 
Combined 3rd & 4th Concluding Observations for France, 22 June 2009, paras. 39-40; 2nd Concluding 
Observations for Peru, 22 February 2000, paras. 20, 31-32; Combined 4th & 5th Concluding Observations for 
Peru, 2 March 2016, para. 32(d); 3rd Concluding Observations for Russia, 23 November 2005, paras. 30-31; 
Combined 4th & 5th Concluding Observations for Russia, 25 February 2014, para. 7(c); 1st Concluding 
Observations for Thailand, 26 October 1998, para. 19; 2nd Concluding Observations for Thailand, 17 March 
2006, para. 40; 2nd Concluding Observations for Thailand, 17 March 2006, para. 30; Combined 2nd to 4th 
Concluding Observations for Brazil, 30 October 2015, paras. 29-30. 
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children’s views on the development and implementation of educational and other 

measures to eradicate corporal punishment.413 

As regards Niger, for instance, the Committee has been concerned with the 

“traditional societal attitudes which prevent children from freely expressing their views 

within the family, schools, communities, as well as in judicial and administrative 

proceedings”.414 In this respect, it has proclaimed “that particular emphasis should be 

placed on the right of every child to be heard in the family, at school, in judicial and 

administrative proceedings, in the community and in society at large, with special attention 

to vulnerable groups”.415 

 

2.15 Constrains to obligations under the right to cultural identity 

 

Under Article 2(1) ICESCR, four key human rights obligations arise with respect to the 

economic, social, and cultural rights, namely the obligation to take steps by all appropriate 

means, the obligation to achieve progressively the full realization of these rights, the 

obligation to utilize maximum available resources, and the obligation to seek international 

assistance and co-operation.416 According to Article 4 CRC, “States Parties shall undertake 

all appropriate legislative, administrative, and other measures for the implementation of the 

rights recognized in the present Convention. With regard to economic, social and cultural 

rights, States Parties shall undertake such measures to the maximum extent of their 

available resources and, where needed, within the framework of international co-

operation”. 

In its General Comment on the implementation of the CRC, the CRC/C clarifies 

that the implied introduction in Article 4 of the notion of the progressive realization of 

economic, social, and cultural rights mirrors a realistic acceptance that lack of resources, 

such as financial ones, may impede the full implementation of such rights.417 Nonetheless, 

states should be able to prove the implementation of such rights “to the maximum extent of 

                                                
413 See CRC/C, General Comment No. 8 (2006), The right of the child to protection from corporal 
punishment and other cruel or degrading forms of punishment (arts. 19; 28, para. 2; and 37, inter alia), 2 
March 2007, paras. 44-49. See also the Concluding Observations for all the twelve countries, cited above. 
414 See 2nd Concluding Observations for Niger, 18 June 2009, para. 31. 
415 See ibid, para. 32. 
416 See further ESCR/C, General Comment No. 3 (fifth session, 1990), The nature of States parties’ 
obligations (article 2, paragraph 1, of the Covenant) and ESCR/C, General Comment No. 9: the domestic 
application of the Covenant, 3 December 1998. 
417 See CRC/C, General Comment No. 5 (2003), General Measures of Implementation of the Convention on 
the Rights of the Child (Arts. 4, 42 and 44, para. 6), 27 November 2003, para. 7. 
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their available resources”.418 Even if the available resources are proved inadequate, states 

should seek international cooperation419 and strive to ensure the widest possible enjoyment 

of these rights.420 Furthermore, the Committee underlines that all rights should be 

justiciable and that the relevant remedies for non-compliance should be effective.421 It also 

highlights that all implementation steps are taken with the child’s best interests as a 

primary consideration,422 with attention to the rigorous monitoring of the effects of the 

required changes and to the adjustment of policies to protect the child’s economic, social, 

and cultural rights.423 

In any case, the Committee stresses that there is no authoritative division of human 

rights into two categories, namely the category of civil and political rights and the category 

of economic, social, and cultural rights, and that several provisions of the Convention 

include elements from both categories.424 In particular, it underlines that Article 7 on the 

right to registration, name, nationality and care, Article 8 on the right to identity, Article 13 

on freedom of expression, Article 14 on freedom of thought, conscience and religion, 

Article 15 on freedom of association, Article 16 on the right to privacy, Article 17 on the 

right to access to information and to mass media, and Article 37(a) on the right not to be 

punished in a cruel or harmful way, although they are grouped together as “civil rights and 

freedoms” in its Concluding Observations, they are not the only civil and political rights in 

the CRC. It emphasizes that there are other provisions, including Article 2 on non-

discrimination, Article 3 on the best interests of the child, Article 6 on survival and 

development and Article 12 on respect for the views of the child which “contain elements 

which constitute civil/political rights”. It stresses further that the “[e]njoyment of 

economic, social and cultural rights is inextricably intertwined with enjoyment of civil and 

political rights”. Nevertheless, it does not refer to Article 8 on the right to identity as a 

right which contains elements that constitute cultural rights, neither does it refer to specific 

cultural rights, apart from the general principles of the CRC, which might have elements of 

civil rights. It seems thus that Article 8 is considered merely a civil right, the enjoyment of 

which is firmly connected to the enjoyment of other rights including cultural rights, 

without being a cultural right itself. 

                                                
418 See ibid. 
419 See ibid. 
420 See ibid, para. 8. 
421 See ibid, para. 25. 
422 See ibid, para. 51. 
423 See ibid, para. 52. 
424 See ibid, para. 6. 
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It is rendered obvious from the attitude of the Committee that Article 4 is not meant 

to permit states to defer the realization of cultural rights, including a right to cultural 

identity. Besides, in its Concluding Observations under examination, the Committee 

imposes various obligations which are of immediate effect and urges states to adopt 

effectively all measures which are necessary to safeguard the child’s cultural identity. In its 

Concluding Observations for South Africa, for example, it explicitly recommends that 

states should ensure that rights concerning culture are guaranteed425 “to the maximum 

extent of available resources and, where needed, within the framework of international 

cooperation”.426 In its Concluding Observations for Russia, it requires the adoption of 

necessary measures for the preservation of cultural identity “to the extent possible”.427 

The concept of the progressive realization of cultural rights is based on the realistic 

presumption that cultural rights may not be achieved within a short time, and that they may 

have to be flexible and adaptable, bearing in mind the dynamic character of cultural 

identity. Even so, the Committee highlights the significance of monitoring the progressive 

realization of cultural rights and of mobilizing all resources which are available within a 

society and beyond. States should be able to demonstrate a continuous improvement by 

making every effort to use the infrastructure which is at their disposition. 

 

2.16 Concluding remarks on Chapter 2 

 

The CRC/C acknowledges explicitly the child’s right to cultural identity. Cultural identity 

is conceived to be an aspect of the generic category of identity which includes birth and 

sexual identity as well. Nevertheless, the child’s right to cultural identity is not based on 

Article 8 CRC on the right to identity, which is treated mainly as a civil right with 

dimensions such as the right to know one’s origins, but it can be construed from other 

different provisions, including Articles 28 and 29 on the right to education, Article 30 on 

the minority and indigenous rights to culture, and Article 31 on the right to leisure, play 

and participate in cultural life. 

Cultural identity is often employed interchangeably with the notion of culture. 

Culture is meant to indicate a distinctive way of life delineated by various aspects, such as 

language, religion, and artistic expression. It is associated with particular cultural 
                                                
425 See together 1st Concluding Observations for South Africa, 23 February 2000, para. 41; List of Issues, 17 
September 1999, para. 30. 
426 See 1st Concluding Observations for South Africa, 23 February 2000, para. 15. 
427 See Combined 4th & 5th Concluding Observations for Russia, 25 February 2014, para. 64.  
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communities, but occasionally with the whole society since the Committee embraces the 

existence of the dynamic interrelation between cultures and the overlap among them. The 

community and the broader society are regarded as significant cultural contexts in which 

individuals interrelate to each other and consequently as preconditions for forging one’s 

cultural identity and participating actively in the family, community, and wider social life. 

The concept of cultural identity appears to denote the child’s individualized ties 

with a range of multicultural settings. Culture would refer to the collective way of life of a 

community or of a society all together, and cultural identity to the personal way of life of a 

child. It is the preservation and further development of the personal link of a child with the 

culture of his or her origins which attracts particularly the attention of the Committee. 

Children are expected to inherit the cultural identities of their parents and to experience 

them further. They are also expected to increase their own sense of cultural identity 

through the interaction with their peers. 

In this respect, the child’s right to cultural identity is meant to indicate the right of 

every child to conserve, promote, and develop his or her culture. The Committee endorses 

both the individual and collective dimensions of the right to cultural identity. It refers 

frequently to children belonging to minorities or indigenous groups, exactly because their 

link with these cultures seems to be more often in danger, leading to their social 

marginalization. Education is treated as the main means for safeguarding one’s cultural 

identity. Culture is treated as an important dimension that needs to be taken into account 

for several other rights too, referring for instance to birth registration, name, nationality, 

social and health care, protection in the context of adoption and alternative care, leisure 

and play, and adequate standard of living, including nutrition, housing, and clothing. 

The Committee accords to states a variety of obligations under the child’s right to 

cultural identity. Although it has referred occasionally to the theory of the tripartite 

typology of state obligations, which includes the obligations to respect, to protect, and to 

fulfill, it focuses mainly on the general distinction between negative and positive 

obligations and between obligations of result and obligations of conduct. The principle of 

non-discrimination is treated as a fundamental aspect of the cultural obligations of states. 

In particular, states are required to eliminate discrimination in the implementation and 

enforcement of cultural rights so that every child is entitled to the enjoyment of the latter, 

including the right to cultural identity. 

Concerning the negative obligations, states should abstain from interfering in the 

child’s access to, choice of, and engagement in cultural activities. They should recognize 
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children’s decision to exercise or not to exercise their rights to culture. They should 

remove any cultural obstacles in relation to various services and procedures, such as birth 

registration processes. They should also allow minorities and indigenous peoples to be 

identified as such. Concerning the positive obligations, states should facilitate the 

traditional way of life of minorities and indigenous peoples. They should guarantee to all 

children full and meaningful opportunities to explore and understand their culture, the 

cultural legacy of their country, and different cultures. They should provide culturally 

appropriate services, such as in social and health care system. They should develop cultural 

and artistic programmes, encouraging for example media to disseminate appropriate 

information and material of cultural benefit for children. 

Regarding the obligations of result, states should ensure that children acquire a 

solid cultural identity, they do not lose connection to their communities, they are aware of 

other cultures, and they are integrated in all domains of public life. Regarding the 

obligations of conduct, states should train and raise awareness among key professionals of 

the significance of identifying the cultural aspects of children’s rights. They should 

undertake campaigns against stereotypes, prejudice, and xenophobia which target parents, 

community leaders, professionals, and local authorities. They should train and consult 

traditional leaders who are able to express the cultural identity of their communities and to 

suggest appropriate solutions in cultural matters. They should strengthen the capabilities of 

parents in the cultural upbringing of their children. They should create opportunities for the 

establishment of relationships among children. 

As far as the obligation to protect is concerned, states are required to ensure that 

private actors do not restrict the child’s right to cultural identity. The Committee has dealt 

with the obligation to protect mainly in relation to intolerable cultural practices, demanding 

for instance impartial and independent investigations, persecution of the perpetrators, and 

availability of effective remedies for the victims of harmful practices. 

All these obligations are obviously interrelated and combined. With respect to 

education, for instance, the Committee urges states to adopt a plethora of specific measures 

so that the whole school system is based on cultural diversity and is sensitive to the child’s 

cultural identity. The Committee focuses on the child’s access to education and on the 

adoption of multicultural and intercultural curricula. With respect to the child’s placement 

in alternative care settings, the Committee recommends that children should stay with their 

familiar environment. Otherwise, states should facilitate the preservation of the child’s 
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relationship with the community of their origins and should improve access to records to 

help children trace their families. 

Furthermore, the Committee does not merely require the preservation of the child’s 

culture. Children are perceived to be active subjects of cultural rights in general and of the 

right to cultural identity in particular, who are endowed with the capacity to attach their 

own interpretations to their multiple cultural affiliations and to form their unique cultural 

identity. Under this perspective, children are entitled with the right to change their cultural 

identity. States should empower children in order to be able to assert their rights and make 

their own choices, provide children with opportunities to create and shape the cultural 

legacy of their parents, community, and the overall society, and involve children with the 

decision-making procedures. 

On the basis of the connection between culture and agency, the Committee regards 

cultural practices which are prejudicial to the child’s health, such as female genital 

mutilation and corporal punishment, as symptoms of the collision between collective and 

individual cultural identity. Being prescribed by the sociocultural norms of a community or 

of a society as a whole, such practices are assumed to threaten the full realization of the 

child’s human rights and to be incompatible with the child’s agency. The Committee 

recommends that states should employ their own social and cultural arrangements in order 

to effectively combat and abolish these practices and that they should lay particular 

emphasis on the prevention of such phenomena by challenging the underneath 

sociocultural norms and attitudes. The Committee obviously treats such practices as 

following outside the scope of a child’s right to cultural identity, and not as falling within 

the scope of protection of this right, which is why they should not be protected by the right 

or by limitations to this right. 

Last but not least, although the Committee retains the concept of the progressive 

realization of cultural rights, it imposes obligations of immediate effect and requires the 

adoption of every effective and practical measure aimed at safeguarding the child’s cultural 

identity. It also urges states to engage in a continuous monitoring of the accomplishment of 

the human rights standards and to mobilize all available resources. 

In view of the above observations, it is rendered obvious that the interest of cultural 

identity has been raised to the status of a right. The communication process between the 

Committee and the states reveals indeed that states have accepted obligations with regard 

to claims pertaining to cultural identity. 
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Chapter 3  

The Child’s Right to Cultural Identity as a Cultural Right 

and Article 8 CRC as a Potential Basis of the Right 

 

 

The previous chapter has shown that the CRC/C has developed the idea of a right to 

cultural identity mainly in the discussion on cultural rights. Indeed, a right to cultural 

identity is a cultural right par excellence, and in this respect, cultural rights are introduced 

further in this chapter. 

Cultural rights are related to particular human rights dimensions and they are based 

on similar premises. Locating and analyzing cultural rights would help in the delineation of 

the essence and components of the right to cultural identity itself. The meaning and 

inclusion of cultural rights in general human rights and minority-specific instruments, their 

association with the principle of non-discrimination, and the interrelated notions of cultural 

heritage and cultural diversity are examined briefly. 

This chapter deals also with the research question of the dissertation whether 

Article 8 CRC, which refers verbally to the right to identity, can provide a basis for the 

right of a child to cultural identity. What kind of right did the drafters of the provision seek 

to insert? What could be the association of cultural identity with other aspects of the 

broader right to identity, such as nationality, name, and family relations, which are 

expressly included in Article 8? Could cultural identity be conceived as an additional 

element of the child’s right to identity? 

 

3.1 Cultural rights 

  

Human rights have traditionally been classified into three generations, namely the first 

generation of civil and political rights, the second generation of economic, social, and 

cultural rights, and the third generation of collective rights. This categorization was 

proposed by Karel Vasak, former Director of the Division of Human Rights and Peace of 

UNESCO.428 This dissertation will use the term ‘categories’ instead of ‘generations’, 

because the latter implies that one generation comes after the other in time and eventually 

                                                
428 See Vasak 1984, pp. 839-840. 
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one replaces the other. The 1993 Vienna Declaration underlines that human rights are 

“universal, indivisible, and interdependent and interrelated”, and hence the focus should be 

on convergences rather than on divergences.429 

The CRC represents the first binding and comprehensive treaty to articulate the 

rights of children in all areas of their lives.430 It incorporates in a single document all 

different sorts of rights tailored to children, underlying the interdependency, indivisibility, 

and interrelation of human rights. Different categories of rights are usually inserted in 

distinct instruments, although it is common for treaties on specific groups to contain all 

categories, such as the 1979 CEDAW, the 1990 International Convention on the Protection 

of the Rights of All Migrant Workers and Members of Their Families, and the 2007 

Convention on the Rights of Persons with Disabilities. 

Cultural rights are not defined in international human rights instruments and hence 

scholars have suggested lists drawn up of legal provisions and labelled them as cultural 

rights on a given definition of culture, covering for example the cultural products, the 

cultural processes, the cultural institutions established to transfer culture, or the whole way 

of life.431 Cultural rights can be distinguished between those in the narrow sense which 

refer explicitly to culture, such as the right to participate in cultural life, and those in the 

broad sense which include, in addition to the narrow cultural rights, other civil, political, 

economic, and social rights with a link with culture, such as the right to education.432 Other 

human rights with no direct link with culture can also have a cultural dimension, such as 

the rights to food, health, and housing.433 For the ESCR/C, for instance, the requirement 

for accessibility of health services requires services which are respectful of the culture of 

individuals, minorities, indigenous peoples, and communities.434 It is thus hard to make a 

complete list with pure cultural rights since many rights have cultural elements in their 

normative content.435 

In her report, the Special Rapporteur in cultural rights Karima Bennoune confirmed 

that cultural rights constitute an integral part of human rights.436 No definition is to be 

                                                
429 See Asbjørn Eide, Report on “The Right to Adequate Food as a Human Right”, UN Doc 
E/CN.4/Sub.2/1987/23, 7 July 1987. 
430 See Kilkelly 2009, p. 244. 
431 See Donders 2010, p. 18 and Donders 2012b. 
432 See Donders 2010, p. 19 and Donders 2012b. 
433 See ibid.  
434 See ESCR/C, General Comment No. 14: The right to the highest attainable standard of health, 8 
November 2000, paras. 12(c) & 27. See further Donders 2011; Tobin 2012, pp. 303-324; Donders 2015b. 
435 See Holt 2007, p. 220. 
436 See UN Human Rights Council, Report of the Special Rapporteur in the field of cultural rights, 
A/HRC/31/59, 3 February 2016, paras. 4-5. 
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given to culture, because culture as a human construct is constantly changing within a 

social context.437 All people have culture and they experience it in their unique ways, and 

in this respect, culture cannot but be in plural form.438 The purpose of cultural rights is not 

to protect culture as such, but to protect “the conditions allowing all people, without 

discrimination, to access, participate in and contribute to cultural life in a continuously 

developing manner”.439 These conditions refer to the enjoyment of the arts, sciences, and 

cultural heritage of humankind, the human creativity, the active engagement with the 

elaboration of cultural heritage, the interaction with others regardless of group affiliations, 

the selection of the cultural life of one’s choice, the following of one’s own cultural 

practices and, in the very end, the free choice, expression, development, and reformulation 

of one’s cultural identity.440 

The previous Special Rapporteur in cultural rights Farida Shaheed has further 

highlighted that cultural rights are transformative and empowering, because “they 

encompass the right to transform existing cultural patterns and thinking”441 and hence 

“they provide individuals with control over the course of their lives, facilitating the 

enjoyment of other rights”.442 

 

3.1.1 Minority and indigenous rights as cultural rights 

 

Cultural rights are to be found both in general human rights provisions and in human rights 

minority-specific provisions. Cultural rights based on a broad understanding of culture are 

particularly relevant to minorities and indigenous peoples. Subsequently, cultural rights 

can be divided into those referring to the rights of individuals to the means of personal 

development and access to the universal culture of humankind, and those referring to the 

rights of groups and their members to practice and reproduce their own distinctive 

cultures.443 

Although there is no binding definition of the term ‘minority’ within international 

law, a widely accepted definition for minorities is the one suggested in 1977 by the Special 
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Rapporteur of the Sub-Commission on Prevention of Discrimination and Protection of 

Minorities, Francesco Capotorti: “a group numerically inferior to the rest of the population 

of a State, in a non-dominant position, whose members (being nationals of the State) 

possess ethnic, religious or linguistic characteristics differing from those of the rest of the 

population and show, if only implicitly, a sense of solidarity, directed towards preserving 

their culture, traditions, religion or language”.444 Two criteria for identifying a minority 

seem to derive from such a definition, namely the objective one, which refers to the 

characteristics which distinguish the group from the rest of the population, and the 

subjective one, which refers to the self-perception of the group as being distinct from the 

majority and to the self-identification of the individual as a minority member.445 

Regarding the concept of indigenous peoples, the ILO Convention No. 169 on 

Indigenous and Tribal Peoples in Independent Countries provides a definition in Article 1, 

whereas the second main international instrument on their rights, namely the Declaration 

on the Rights of Indigenous Peoples, does not. Nevertheless, the drafting process of the 

latter reveals its spirit which places emphasis on the self-identification aspect together with 

an objective link between the individual and the community.446 Moreover, the collective 

consciousness of indigenous peoples, regardless of its empirical or historical truth, places 

them at the location of their physical existence since time immemorial.447 Their unique 

spiritual, social, political, and economic relationship with the land of their ancestors, being 

inextricably linked to both their physical and cultural survival, serves as a defining 

feature.448 They can also constitute the majority of the population of a state or of a place 

which have traditionally inhabited. The statistical majority nonetheless does not entail 

necessarily a dominant position for the indigenous groups in the decision-making 

processes of the country concerned.449 

The shadow reports, which are submitted by the civil society to the CRC’s reporting 

procedure and which are considered in the previous chapter, reveal the significance of this 

collective consciousness for the indigenous peoples’ sense of identity. The representatives 

of the Aboriginal and Torres Strait Islander population living in the Northern Territory of 

Australia, for instance, have underlined that “[w]e are the people of the land. The land is 

                                                
444 The definition of the concept of minority was adopted by the UN General Assembly Resolution 47/135 of 
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448 See ibid, p. 129 and Stamatopoulou 2011, p. 394. 
449 See Stamatopoulou 2011, p. 394. 



Chapter 3: The Child’s Right to Cultural Identity as a Cultural Right 

 

 74 

our mother. For more than 40,000 years we have been caring for this land. We are its 

natural farmers”.450 The representatives of the indigenous peoples of the North, Siberia and 

the Far East of Russia have stressed that “[e]ven though these indigenous peoples are 

highly diverse in terms of their descent, history, language, ethnicity and culture, they have 

some important aspects in common, such as the prevalence of a traditional subsistence-

oriented way of life based on fishing, hunting/gathering or reindeer husbandry. A profound 

knowledge of and relationship with the territories they have traditionally used or occupied 

is deeply engrained in their cultures, which are finely adapted to their fragile environments, 

often marked by extreme climatic conditions”.451 

The IACtHR has similarly perceived the spiritual relationship of indigenous peoples 

with the land of their ancestors as a defining feature of their cultural identity,452 and it 

would even define a community as ‘indigenous’ on the basis of this link among other 

factors.453 Indeed, in a case regarding the construction of a dam within the alleged 

traditional Saramaka territory in Suriname, the Court examined the question whether the 

Saramaka people make up an indigenous or tribal community, being subject to special 

measures under international human rights law that guarantee the full exercise of their 

rights, including the right to collectively owned property.454 The Court observed that the 

Saramaka people are not indigenous to the area they reside in, since they were brought to 

Suriname during the colonization period,455 but they are tribal people, who share similar 

characteristics with indigenous peoples, “such as having social, cultural and economic 

traditions different from other sections of the national community, identifying themselves 

with their ancestral territories, and regulating themselves, at least partially, by their own 

norms, customs, and traditions”.456 

In the same vein, in a case dealing with the eviction of the Ogiek indigenous 

community of Kenya from its traditional territories in the Mau Forest, the ACtHPR applied 

various criteria for the definition of indigenous peoples, including self-identification as 

                                                
450 See the Complementary report “Children of the Intervention” to the Australian NGO Report “Listen to 
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indigenous, cultural distinctiveness, special attachment to land, recognition by state 

authorities and other cultural groups that they form a distinct collectivity, historical 

continuity with pre-invasion and pre-colonial societies, priority in time as to the occupation 

and use of their territories, non-dominant position, willingness to conserve, develop, and 

transmit their cultural identity to future generations, and an experience of subjugation, 

marginalization, dispossession, exclusion, or discrimination.457 Subsequently, the Court 

examined the question of whether these criteria apply to the Ogieks in order to be qualified 

as an indigenous people or tribe and to enjoy the human rights guarantees of the AfrCH.458 

The main feature hence which distinguishes indigenous peoples from other 

minorities appears to be the collective spiritual relationship of the former with their land.459 

Concerning the difference between minorities and indigenous peoples’ rights, it has been 

argued that “minority rights focus on catering for respect for individuals belonging to 

minorities within the majority society. Indigenous rights, on the other hand, aim at 

providing an environment in which indigenous peoples, first and foremost, have the right 

to preserve their societies outside the dominant society”.460 In any case, this research treats 

indigenous peoples as minorities, “given that it is, by definition, their very cultural 

difference vis-à-vis the wider society that they wish to preserve”.461 Besides, the HRC, the 

supervisory body of the ICCPR, has confirmed in its General Comment on the rights of 

minorities that indigenous peoples can fall within the scope of Article 27 ICCPR on the 

rights of minorities to culture.462 Accordingly, it declares cases of indigenous peoples 

admissible under Article 27 and refers to indigenous peoples in its Concluding 

Observations when recommending to states obligations under Article 27.463 

The question arising is what is the relationship of minorities’ and indigenous 

peoples’ rights with the general body of individual human rights. Some scholars claim that 

such rights are nothing more than the joint exercise of human rights by individuals acting 

in association with each other,464 while others are even opposed to the inclusion of these 

rights in international standards by claiming that the rights of all minorities and indigenous 

peoples are already fully protected by individual human rights, such as the freedoms of 
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expression, religion, and assembly. On the other end of the spectrum, this research 

supports the view that minorities’ and indigenous peoples’ rights are “more than the sum 

total of the rights of the persons belonging to the minority group”.465 They constitute “a 

specific sub-category in the body of general human rights” given the very reasons of their 

inclusion in universal and regional law, namely the achievement of their de facto equality 

with the majority and, in the very end, the protection and promotion of their culturally 

distinctive identities.466 

The HRC clarifies in the beginning of its General Comment on Article 27 ICCPR 

that the minority rights to culture are “distinct from, and additional to, all the other rights 

which, as individuals in common with everyone else, they are already entitled to enjoy 

under the Covenant”.467 A regional minority human rights provision, Article 1 FCNM, 

underlines that minority rights form “an integral part of the international protection of 

human rights”. Minorities and indigenous peoples’ rights hence do not constitute a 

category of separate rights, but they are human rights which provide additional protection 

to the members of such groups for their enjoyment of general human rights exactly because 

of their vulnerability in the society which flows from their non-dominant position within 

the overall society. 

General human rights are also rendered especially relevant for members of minorities 

for the ‘preliminary’ protection of their physical integrity through for example the right to 

life, because minorities tend to be natural victims of a plethora of human rights violations, 

and for the direct contribution to the preservation and promotion of their idiosyncratic 

identities through for example the right to private and family life.468 For this last function, 

general human rights are strengthened in their effectiveness by minority rights due to the 

specific nature of the latter.469 

In light of the principle of systemic integration discussed in the introduction, and 

despite the fact that Article 8 CRC is not a minority-specific provision, the nature and 

content of minorities’ and indigenous peoples’ rights can be relevant for its interpretation. 

Although all children might face similar problems, the concept of culture has been more 

developed with reference to cultural minorities and indigenous peoples, whose culture is 

the reason for their being and differentiation within the society. 
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3.1.2 The interrelation between minority rights and non-discrimination  

 

The obligation of non-discrimination is embodied in Article 2(1) CRC, which reads as 

follows: “States Parties shall respect and ensure the rights set forth in the present 

Convention to each child within their jurisdiction without discrimination of any kind, 

irrespective of the child’s or his or her parent’s or legal guardian’s race, colour, sex, 

language, religion, political or other opinion, national, ethnic or social origin, property, 

disability, birth or other status”. 

Despite the fact that there is no uniform description of what amounts to 

discrimination, the applied definitions of discrimination are very similar, differing mostly 

as to details.470 Its purpose is to achieve either formal equality, namely everybody should 

be treated in exactly the same way, or substantive equality, namely differential treatment to 

reach real or full, effective equality.471 Although the case law of international supervisory 

bodies appeared initially to lay emphasis on formal equality,472 relatively recent 

developments reveal an attachment to substantive equality as the goal of the prohibition of 

discrimination, which is characterized by three dimensions: acceptance of indirect 

discrimination, obligation to differentiation, and affirmative action.473  

Despite the wide variety of definitions of indirect discrimination, there seems to be 

a broad agreement on the core understanding of the notion, the focus of which is on the 

effects of a measure or policy. It does not matter if there is an intention behind such 

actions, whereby certain groups are targeted behind seemingly neutral differentiation 

criteria, or not, when there is a disproportionate impact upon particular groups despite the 

apparently neutral criteria.474 

Τhe obligation to differentiate is based on Aristotle’s formula which reads as 

follows: “treat equally what is equal and treat differently what is unequal, but to the extent 

                                                
470 See Articles 2, 3 and 26(2) ICCPR, Articles 2 and 3 ICESCR, CERD, CEDAW, Article 14 ECHR, 
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of the inequality”.475 Indeed, equality is not necessarily about equal treatment in all 

instances, but about having equal rights.476 In this respect, differentiation which is based on 

a reasonable and objective justification does not amount to a prohibited discrimination and 

states may enjoy a certain margin of appreciation.477 

Affirmative action aims at redressing historical disadvantages of certain groups 

through measures serving a legitimate aim and being proportional to that aim.478 The 

principle of non-discrimination thus has not only a negative manifestation, but also a 

positive one, requiring legislative, administrative, and judicial action.479 The description of 

the aim itself underlines that affirmative action has an inherent ‘group focus’.480 Such a 

legitimate aim can be the achievement of effective equality, which aims “specifically at 

correcting the position of members of a target group in one or more aspects of their social 

life”,481 as well as the preservation of diversity, including the particular characteristics of a 

certain group.482 The FCNM, for instance, necessitates in Article 4(2) the adoption of 

‘special’ differential measures aimed at the realization of substantive equality. In this 

respect, the principle of non-discrimination becomes extremely relevant to minority and 

indigenous children and their rights to culture, promoting further their integration in 

society.483 

Furthermore, there is another similar approach regarding the requirement for non-

discrimination, which acknowledges the difference between direct and indirect 

discrimination and lays emphasis on the so-called transformative equality. Direct 

discrimination occurs when regulations and institutional practices make an explicit 

distinction between minorities and indigenous peoples on the one hand, and the majority 

on the other hand, with respect to their rights and obligations.484 Indirect discrimination 

occurs when “pre-existing inequalities are not addressed by the apparently neutral 
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measure”, resulting to a discriminatory effect in practice.485 Transformative equality aims 

at overcoming prevailing power relations and persistent stereotypes that affect minorities 

and indigenous peoples.486 It requires the systemic and structural transformation of legal 

and societal structures, institutions, and attitudes that reflect and entrench discrimination 

against minorities and indigenous peoples.487 

The question arising is whether the principle of non-discrimination and minority 

and indigenous rights are opposite or compatible concepts. If the focus were on formal 

equality, the two concepts would be opposite. Equality would be only about equal 

treatment, and only minority and indigenous rights, which by nature seek to protect and 

promote the cultural identity of minorities and indigenous peoples, would be about the 

right to be treated differently by specifying and differentiating. However, the actual focus 

is on substantive equality, which also requires differentiated treatment, and minority and 

indigenous rights aim exactly at promoting de facto equality within the society. In this 

respect, both concepts are about the right to be different, by giving rise to equal 

opportunities and serving as guarantees for diversity.488 The difference between equality 

and cultural rights concerns the duration of the adopted measures. The proportionality 

principle, in the case of equality, highlights the temporal nature of the measures so that the 

affirmative action to end existing inequality does not develop into a new form of 

discrimination, whereas the measures in the case of cultural rights can be permanent.489 

On the basis of the common characteristics of equality and minority and indigenous 

rights, several scholars argue that the right not to be discriminated renders minority and 

indigenous rights superfluous. However, this research advocates for the two-pillar system 

which is often suggested in legal doctrine for a full-blown minority and indigenous 

protection. Non-discrimination in combination with individual human rights of special 

relevance for minorities and indigenous peoples serves as the first pillar, and minority-

                                                
485 See CEDAW/C, General Recommendation No. 28 on the Core Obligations of States Parties under Article 
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specific standards serve as the second pillar, which “assumes the existence of the first one 

and builds on its acquis (essence and achievements) without contradicting it”.490 

The importance of non-discrimination for an adequate system of minority 

protection and its relationship with specific minority standards has been affirmed by 

various international bodies, including the HRC.491 The HRC has shown, for instance, the 

relevance of non-discrimination for minorities in a Communication, whereby a preference 

given to Roman Catholic schools, as opposed to schools of other religious minorities, by 

the provincial government in the funding sector was considered to constitute a violation of 

the prohibition of discrimination.492 It has further underlined in its General Comment on 

minority rights that the measures for the protection of the identity of minorities should be 

in accordance with the prohibition of discrimination.493 Similarly, the ESCR/C has 

prohibited discrimination based on cultural identity,494 and the CERD/C has established the 

link between the prohibition of racial discrimination and the duty to protect minority 

identities.495 Many other instruments have made it clear that the sufficient fulfillment of 

cultural rights presupposes the application of the principle of non-discrimination.496 

In light of the above observations, it can be concluded that the right not to be 

discriminated is the basis of the right to cultural identity, which goes beyond non-

discrimination in adding extra rights.497 

 

3.1.3 The link between a right to cultural identity and non-discrimination 

within the CRC 

 

Depending on its place within a treaty, non-discrimination can be either an accessory or an 

independent right. Non-discrimination has a non-autonomous character in many human 
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rights instruments, where its application depends on the enjoyment of other substantive 

rights provided for by the same convention in question.498 

The CRC/C has classified non-discrimination as a “general principle” in its initial 

and periodic reports. Bearing also in mind the specific articulation of Article 2(1) CRC 

which requires the application of non-discrimination to ‘the rights set forth in the present 

Convention’, it becomes evident that non-discrimination applies as an accessory right to all 

substantive provisions recognized in the Convention,499 and therefore to a right to cultural 

identity as well. 

Nevertheless, Article 2(1) is supplemented by Article 2(2) which requires that “the 

child is protected against all forms of discrimination or punishment on the basis of the 

status, activities, expressed opinions, or beliefs of the child’s parents, legal guardians, or 

family members”. Considering its formulation which is different from Article 2(1) in that it 

does not refer to “the rights set forth in the CRC”, Article 2(2) might create the legal basis 

for an independent right not to be discriminated on the basis of the prohibited grounds 

mentioned therein.500 

In any case, the grounds of non-discrimination can relate to the ethnic origins of 

children, which are explicitly mentioned, and more broadly to their cultural identity, given 

the indicative list of such grounds in Article 2(1). 

 

3.2 Cultural heritage and cultural diversity 

 

The various international bodies, including the CRC/C, which are under examination in 

this research, refer often to the concepts of cultural heritage and cultural diversity when 

discussing the issue of cultural identity. It would be useful hence to explain briefly the 

meaning of these concepts, taking into account the relevant approach of UNESCO, which 

has dealt particularly with these concepts. 

Cultural heritage is used to indicate all tangible and intangible expressions of 

culture, representing the variety of living heritage of individuals, cultural communities, and 

humanity as a whole. The Special Rapporteur in cultural rights Karima Bennoune notes 

                                                
498 See the (almost identical) Article 2 of the ICCPR and ICESCR, Article 14 ECHR (the additional Protocol 
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that “[c]ultural heritage includes not only tangible heritage composed of sites, structures 

and remains of archaeological, historical, religious, cultural or aesthetic value, but also 

intangible heritage made up of traditions, customs and practices, aesthetic and spiritual 

beliefs, vernacular or other languages, artistic expressions and folklore”.501 The intangible 

cultural heritage cannot be restricted to a person’s private thoughts, but on the contrary, it 

should be manifested to the external world.502 

Cultural heritage serves as the most important vehicle of cultural diversity. Cultural 

diversity is a neutral term indicating the factual situation of the existence of cultural 

differences at different levels, namely between states or regions or communities or 

individuals, and within states, regions, and communities, in contrast to cultural pluralism 

which denotes the way cultural diversity is valued and incorporated in policies.503 A 

society where cultural diversity exists is called a multicultural society, whereas the 

normative response to the cultural diversity of the society, through for example a human 

rights policy, is called multiculturalism or multiculturalist policy.504 

UNESCO, an international intergovernmental organization concerned with culture, 

has been widely recognized for its activities with respect to cultural heritage.505 It has 

underlined the value of cultural diversity in the context of respect for human rights, 

incorporating that notion within international law. No human rights instruments are 

adopted primarily in the framework of UNESCO, and hence no human rights are granted 

to be guaranteed by states. Concentrating instead on cultural goods and expressions, 

UNESCO seeks to influence the cultural policies of states by highlighting the importance 

of cultural rights, including the right to education, the right to participate in cultural life, 

and the right to freedom of opinion and expression. 

To that end, various instruments have been adopted, aimed at promoting and 

protecting human rights within the sphere of competence of UNESCO. UNESCO has 

stressed that “[e]ach culture has a dignity and value which must be respected and 

preserved”506 and has progressively broadened its understanding of culture as to indicate 

the total way of life of individuals and communities.507 In the Universal Declaration on 
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Cultural Diversity, adopted in 2001, UNESCO deals with an expansive range of issues, 

such as cultural rights related to cultural diversity. In addition to a plethora of declarations 

and recommendations, the member states of UNESCO have adopted in 1972 the 

Convention Concerning the Protection of the World Cultural and Natural Heritage and in 

2001 the Convention on the Protection of the Underwater Cultural Heritage. The 

Convention on the Protection of the Underwater Cultural Heritage is concerned with the 

tangible cultural heritage but not with the other dimension of cultural heritage, namely the 

tangible cultural heritage, which “is lacking or is much less important”.508 

In 2003, the member states of UNESCO adopted the Convention on the 

Safeguarding of the Intangible Cultural Heritage (hereafter “Intangible Cultural Heritage 

Convention”), providing for the most comprehensive definition of intangible cultural 

heritage. The Convention recognizes “the importance of the intangible cultural heritage as 

a mainspring of cultural diversity”,509 as well as the “interdependence between the 

intangible cultural heritage and the tangible cultural and natural heritage”.510 The raison 

d’être of the Convention is “the conservation of a collective good of the international 

community taken as a whole, more specifically, the cultural diversity of the human species 

in the infinite variety of its manifestations”.511 

Similarly, the ESCR/C has highlighted that “[c]ultural heritage must be preserved, 

developed, enriched and transmitted to future generations as a record of human experience 

and aspirations, in order to encourage creativity in all its diversity and to inspire a genuine 

dialogue between cultures”.512 It mentions especially the cultural productions of 

indigenous peoples, acknowledging a linkage between control over land and resources with 

cultural heritage.513 The Framework Convention on the Value of Cultural Heritage for 

Society, adopted in 2005 by the Council of Europe, regards “cultural heritage protection as 

a central factor in the mutually supporting objectives of sustainable development, cultural 

diversity and contemporary creativity”.514 

Article 2(1) of the Intangible Cultural Heritage Convention defines intangible 

cultural heritage as “the practices, representations, expressions, knowledge, skills – as well 

as the instruments, objects, artefacts and cultural spaces associated therewith – that 
                                                
508 See Scovazzi 2012, p. 190. 
509 See Preamble, para. 3. 
510 See ibid, para. 4. 
511 See Francioni 2012, p. 23. 
512 See ESCR/C, General Comment No. 21: Right of everyone to take part in cultural life, 21 December 
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communities, groups and, in some cases, individuals recognize as part of their cultural 

heritage. This intangible cultural heritage, transmitted from generation to generation, is 

constantly recreated by communities and groups in response to their environment, their 

interaction with nature and their history, and provides them with a sense of identity and 

continuity, thus promoting respect for cultural diversity and human creativity”. The 

intangible cultural heritage seems to consist of certain manifestations, which are 

exhaustively enumerated in Article 2(1).515 Article 2(2) lists indicatively several domains 

in which intangible cultural heritage can be manifested, such as “(a) oral traditions and 

expressions, including language as a vehicle of the intangible cultural heritage; (b) 

performing arts; (c) social practices, rituals and festive events; (d) knowledge and practices 

concerning nature and the universe; (e) traditional craftsmanship”.516 

In light of the definition, cultural heritage provides to communities and groups, two 

terms which can be regarded almost as synonymous,517 a sense of identity, unity, and 

continuity. Apart from the explicit reference to identity, other elements of the definition 

echo the collective dimension of cultural identity.518 These elements include the social 

component of the intangible cultural heritage in that it does not suffice to be manifested but 

it should also be shared with a plurality of persons,519 its authenticity as an important 

aspect of cultural creation which emanates from the deepest involvement of its creators and 

bearers,520 the desire to transmit it,521 its continuous recreation which implies “that changes 

occur with the passing of time, as is inevitable due to the living character of the 

heritage”,522 and its link with a “cultural space”, namely the natural and historical 

environment where it is created and transmitted.523 

The Intangible Cultural Heritage Convention actually expects from communities 

and groups to recognize an intangible cultural element as part of their cultural heritage,524 

which identifies and distinguishes them from the rest of the world,525 acknowledging their 

elementary role in the production, preservation, and further development of the intangible 
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cultural heritage.526 With this definition, the Convention expands the ideas of a common 

patrimony of the world and of the existence of static products of human creativity “with a 

concern for ideas, beliefs, practices and traditions as expressions of the cultural identity of 

a wide variety of state-level and sub-state groups”.527 Under this “decided turn to an active, 

collective expression of culture”,528 cultural heritage sites are “to be seen as meaningful 

and evolving embodiments of place, communities and traditions”.529 

Other conventions concluded in the context of UNESCO have also been concerned 

with elements of the cultural identity of communities.530 The Convention on the Means of 

Prohibiting and Preventing the Illicit Import, Export and Transfer of Ownership of Cultural 

Property, adopted in 1970, acknowledges the communities’ need to have control over 

significant elements of their cultural property, given the group’s identification with such 

objects. Τhe Convention Concerning the Protection of the World Cultural and Natural 

Heritage, which highlights the global significance of specific cultural places, takes into 

consideration the special value of those places to particular cultural communities. 

The Convention on the Protection and Promotion of the Diversity of Cultural 

Expressions (hereafter “Cultural Diversity Convention”), adopted in 2005, recognizes the 

complex of tangible and intangible elements as fundamental for pursuing the identity of a 

community.531 More specifically, it acknowledges that cultural diversity, which consists of 

the various forms that culture takes “across time and space”, is “embodied in the 

uniqueness and plurality of the identities and cultural expressions of the peoples and 

societies making up humanity”.532 It recognizes further that cultural activities, goods, and 

services “convey identities”533 and serve “as vehicles of identity”.534 It also underlines that 

the cultural content of cultural expressions “refers to the symbolic meaning, artistic 

dimension and cultural values that originate from or express cultural identities”.535 Under 

this perspective, it urges states to create an environment which encourages individuals and 

groups “to create, produce, disseminate, distribute and have access to their own cultural 

expressions”.536 
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In addition to the collective sense of identity, cultural heritage provides a sense of 

identity and belonging to each member individually of a community or a group. The 

definition contained in the Intangible Cultural Heritage Convention refers to individuals, 

but this is not enough to conclude that the Convention associates directly the intangible 

cultural heritage with the individual cultural identity. The plural form of the term 

‘individual’ might only suggest that “there is always a need to have a plurality of persons 

involved”.537 Nonetheless, the existence of a strong link between the preservation of 

cultural heritage and the meaningful enjoyment of human rights538 can confirm the 

connection between cultural heritage and individual cultural identity. 

Indeed, the Intangible Cultural Heritage Convention underlines that “consideration 

will be given solely to such intangible cultural heritage as is compatible with existing 

international human rights instruments”.539 The enjoyment of human rights by the 

custodians of the intangible cultural heritage seems to be a prerequisite for an authentic 

cultural expression with reflects the custodians’ identity, standing for another component 

of cultural heritage.540 In the same vein, the Cultural Diversity Convention affirms “the 

importance of cultural diversity for the full realization of [the internationally recognized] 

human rights and fundamental freedoms”.541 

The ESCR/C acknowledges the interconnection between the protection of human 

rights and the defence of cultural heritage and cultural diversity as well.542 It stresses that 

“[t]he protection of cultural diversity is an ethical imperative, inseparable from respect for 

human dignity. It implies a commitment to human rights and fundamental freedoms and 

requires the full implementation of cultural rights, including the right to take part in 

cultural life”.543 By drawing from the Universal Declaration on Cultural Diversity544 and 

the Cultural Diversity Convention,545 it clarifies that cultural diversity cannot be invoked to 

infringe upon human rights or to limit their scope.546 It can be argued thus that these 

“ethical dimensions of human heritage offer a direct and open linkage between cultural 
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heritage and human rights”547 and that cultural heritage, cultural diversity, and human 

rights serve as inseparable aspects of human dignity. 

The idea of protecting intangible cultural heritage is actually closed to the idea of 

protecting human rights, exactly because in both cases the issue at hand is individual 

autonomy and the freedom of manifestation of one’s own convictions, either individually 

or in community with others.548 The Special Rapporteur in cultural rights Karima 

Bennoune asks for a greater involvement of individuals, together with communities, in the 

maintenance and development of cultural heritage sites. She recognizes though that already 

“a shift has taken place from the preservation and safeguard of cultural heritage as such to 

the protection of cultural heritage as being of crucial value for human beings in relation to 

their cultural identity”.549 

It is actually international human rights law which supports “an understanding of 

cultural heritage based on a way of life”.550 Under the prism of human rights, cultural 

heritage is significant not only as such but also with respect to its human dimension, 

namely with respect to the cultural identification and development of individuals and 

communities.551 Cultural heritage has multiple meanings and individuals are asked to take 

actively part in its interpretation, exactly because there is not “a single, unambiguous way 

to participate”.552 

This contribution of human rights “to the broadening of the notion of cultural 

heritage is crucial to preserving mankind’s cultural diversity”.553 Vice versa, human rights 

law has been grounded in the concepts of cultural heritage and cultural diversity in order to 

recognize the indigenous peoples’ relationship with their territories as an essential 

component of their cultural identity and of their very survival.554 In this respect, it can be 

argued that human rights enhance the interconnection between cultural heritage and 

cultural diversity.555 Karima Bennoune confirms the interconnection between cultural 

heritage and cultural diversity, and concludes that cultural heritage is of fundamental 
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importance for cultural identities and that it serves as a fundamental resource for a plethora 

of human rights,556 including a right to cultural identity. 

Under these observations, it can be upheld that there is a human right of access to 

and enjoyment of cultural heritage, which is legally based on the right to take part in 

cultural life, on the right of members of minorities to enjoy their own culture, and on the 

right of indigenous peoples to self-determination and to maintain, control, protect, and 

develop cultural heritage.557 Such a right “includes the right of individuals and 

collectivities to inter alia know, understand, enter, visit, make use of, maintain, exchange 

and develop cultural heritage, as well as to benefit from the cultural heritage and the 

creation of others. It also includes the right to participate in the identification, 

interpretation, and development of cultural heritage, as well as in the design and 

implementation of preservation and safeguard policies and programmes”.558 Vice versa, the 

notion of the intangible cultural heritage advocates the right of cultural communities and 

individuals to continue to practice, maintain, and transmit their culture.559 

Therefore, it seems that the effective protection of cultural heritage is indispensable 

for the protection of a right to cultural identity.560 It has been very eloquently argued that 

“[t]he central role of cultural heritage in the construction of cultural identity means that, by 

definition, instruments designed to protect and safeguard this heritage recognize also the 

right to respect for cultural identity”.561 Indeed, the right to cultural identity can be 

informed by the notion of cultural heritage if the latter is regarded as indicating both 

tangible and intangible manifestations of culture and if it is approached under a human 

rights approach. 

A human rights approach to cultural heritage necessitates its compatibility with 

international human rights law and the endorsement of its human facet, which requires the 

understanding of culture as a way of life and acknowledges the important role of 

individuals and cultural communities in the creation, preservation, and transmission of 

cultural heritage. Access and participation do not merely imply a passive participation in 

an already existing heritage infrastructure but empowerment and active involvement with 

the cultural heritage development. In this respect, the concept of individual autonomy
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penetrates both cultural heritage and cultural identity which stand as multiple 

interpretations offered by individuals and communities. 

Cultural heritage with its human rights dimension contributes to the preservation 

and further enrichment of the existing cultural diversity, which is embodied in the plurality 

of cultural identities. Vice versa, the safeguarding of cultural diversity provides for the 

necessary context in which the accomplishment of all human rights guarantees is rendered 

possible. Cultural heritage, cultural diversity, and cultural identity should actually be seen 

as indivisible features of human dignity, and cultural heritage sites as embodiments of 

individual and collective identities.  

 

3.3 A human right to know one’s birth identity under Article 8 CRC 

 

The travaux préparatoires of Article 8 CRC reveals that this provision was inserted in the 

Convention to function as a legal basis to prevent children’s enforced disappearances and 

to re-establish genuine blood ties in cases of abductions and births in captivity.562 Article 8 

was originally proposed by the Argentine delegation in the Working Group of the UN 

Commission on Human Rights due to its previous politically oppressive situation.563 The 

Polish delegation, wishing the regulation of the separation of children from their families 

in the wake of the Second World War, was also in favor of the proposal.564 

Article 8 was initially framed as the child’s right to retain a “true and genuine 

personal, legal, and family identity”,565 acknowledging the authenticity and multi-

dimensionality of identity.566 However, some delegates expressed their worries over its 

redundancy with other articles, such as Article 7 on name and nationality, Article 9 on non-

separation from parents, Article 18 on parent guardian responsibility, and Article 21 on 

adoption, and wondered about the need for a distinct provision.567 On the other hand, the 

original proposers of Article 8 stressed that the other provisions of the CRC would not 

suffice to deal with the problem of disappearances experienced in Argentina.568 During the 
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final stages of the Convention’s drafting, the UN Secretariat recommended on inserting the 

word ‘including’ so that other aspects of one’s identity will be embraced as well.569  

Article 8 was finally understood as recognizing a human right to know one’s birth 

identity,570 incorporating a non-exhaustive list of elements, namely nationality, name, and 

family relations.571 Nonetheless, as Article 8’s intellectual author Jaime Sergio Cerda 

underlined, Article 8 raised national concerns and its final articulation was a compromise 

under lengthy negotiations.572 Some countries like Argentina desired indeed the insertion 

in the Convention of a new legal norm, which would provide for an obstacle to the re-

appearance of certain deplorable situations they had previously suffered.573 Some other 

countries, although not denying these regrettable experiences, were primarily concerned 

with the insertion of this type of provision in their national legislatures.574 Such 

legislatures, where ‘identity’ was an unknown concept or experiments in genetic 

engineering and in fertilization in vitro were endorsed or abortion was legalized, could 

subsequently encounter legal or practical obstacles to the application of such an article.575 

Reflecting hence the division among the states’ delegations and the lack of 

existence of a solid definition of identity and identity rights, the normative content of the 

provision was largely left indeterminate.576 

 

3.3.1 The association of the child’s biological ties with the concept of 

identity 

 

The first question arising is what is the link between nationality, name, and family relations 

on the one hand, and culture on the other hand. These elements could all have cultural 

aspects. Nationality implies the possession of certain rights and duties vis-à-vis other 

states, permitting the participation in various spheres of the public life of these states. 

Name is closely linked to the identity and culture of the person concerned,577 and through 

family relations a child is engaged with certain ways of life.578 

                                                
569 See ibid, Discusion and adoption at second reading, para. 334, at p. 385. 
570 See Cerda 1990, p. 115. 
571 See Van Bueren 1995, p. 118; Doek 2006b, pp. 10-11; McCombs & González 2007, p. 7. 
572 See Cerda 1990, pp. 115-117. 
573 See ibid. 
574 See ibid. 
575 See ibid. 
576 See McCombs & González 2007, p. 8. 
577 See also Ziemele 2007, p. 11. 
578 See for more details Chapter 5, section 5.2 on parents as a cultural model for the child. 



Chapter 3: Article 8 CRC as a Potential Basis of the Child’s Right to Cultural Identity 

 

 91 

The rights to acquire a nationality and to a name are laid down in Article 7 CRC.579 

‘Family relations’ should be seen in relation to the Preamble of the CRC which perceives 

family as “the natural environment for the growth and well-being” of children, Article 9 on 

children’s right not to be separated from their parents against their will, and Article 18 on 

parents’ responsibilities for their children’s upbringing and development.580 On the one 

hand, ‘family relations’ seem to underline the significance of the biological ties which 

establish them and they can be translated into the right to know one’s origins, which does 

not imply the right to meet and to be with one’s parents.581 On the other hand, they seem to 

underline the significance of family unity as well, and in this respect, they can be 

connected with the right of children to be cared by their parents embodied in Article 7,582 

which is concerned particularly with abandoned children, orphanages, and foster care and 

adoption proceedings.583 Both aspects are crucial for the child’s psychological stability,584 

but especially the second one appears to be even more directly linked to culture because of 

its necessary duration in terms of time and the established relationships therein. 

In view of these remarks, the other international guarantees of the ICCPR and 

ECHR could be of assistance in foreseeing the possible extensions of such rights. Before 

beginning with the ICCPR and the General Comment on children’s rights adopted by the 

HRC, it should be mentioned that Article 15 UDHR establishes a right to a nationality by 

reason of the mass denationalizations and huge population movements caused by the 

Second World War.585 In similar vein, Article 24(3) ICCPR recognizes a right to acquire a 

nationality so that no child remains stateless. It requires states to adopt every measure to 

that end, without obliging them to grant their own nationality.586 Moreover, Article 24(2) 

provides for the rights of the child to be registered immediately after birth and to have a 

name. These rights are linked to the right to recognition as a person before the law 

guaranteed by Article 16 ICCPR, given that “only by registration is it guaranteed that the 

existence of a new born child is legally recognized”.587 The HRC has further confirmed 

that Article 24(2) “is designed to promote recognition of the child’s legal personality”.588 
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Furthermore, it can be argued that the right to know one’s origins is derived implicitly 

from Article 17 ICCPR on the right to privacy, from which a right to an identity follows.589 

The HRC has dealt particularly with the intersection between privacy, identity, and 

name in its Communications. Indeed, in such a Communication, a Latvian national, who 

was a member of the Jewish and Russian-speaking minorities, wanted to have his name 

corrected to its Russian Jewish form on his passport. The Committee pronounced that the 

interference with one’s name on official documents falls within the ambit of Article 17 on 

the right to privacy and found that the legal requirement for using the Latvian spelling of 

names constituted a breach of the provision.590 Similarly, in an older Communication, the 

authors, who had adopted the Hindu religion, requested the recognition of the change of 

their first names to Hindu names in order to pursue religious studies and to become Hindu 

priests. The Committee observed that the justification for limiting the authors’ rights under 

Article 17 was not reasonable.591 In both Communications, the Committee affirmed the 

right to choose and change one’s own name, highlighting that “the notion of privacy refers 

to the sphere of a person’s life in which he or she can freely express his or her identity, be 

it by entering into relationships with others, or alone” and that “a person’s surname 

constitutes an important component of one’s identity”.592 

Although the rights to nationality, name, and to know one’s origins are not 

guaranteed expressively by the ECHR, its supervisory body, namely the ECtHR, has 

considered them as essential parts of Article 8 on the right to private and family life. 

Article 8(1), which states that “[e]veryone has the right to respect for his private and family 

life, his home and his correspondence”, has been given a broad content with no exhaustive 

definition of the concepts therein. It has been linked to the notion of personal autonomy 

and has been understood as a right to personal development and to establish and develop 

relationships with other human beings and the outside world.593 It includes one’s physical 

and psychological integrity and the right to establish details of one’s identity falling within 
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one’s personal sphere, such as gender identification, sexual orientation and sexual life,594 

and recognition of an individual’s legal civil status, including registration of a marriage.595 

As far as the right to a nationality is concerned, in a case regarding the 

discriminatory non-acquisition of Maltese nationality iure sanguinis by children born 

abroad to one of the nationals of the country, the ECtHR conceived access to nationality as 

part of a person’s social identity, which was regarded in turn as an aspect of that person’s 

private life.596 In another case though, the revocation of the applicant’s Maltese citizenship 

on account of the annulment of his marriage was found by the Court to be admissible. The 

applicant, who was born in Egypt, was considered by the national authorities to have 

married a Maltese citizen in order only to remain in Malta and obtain Maltese citizenship. 

Nevertheless, the Court clarified that “although the right to citizenship is not as such 

guaranteed by the Convention or its Protocols, it cannot be ruled out that an arbitrary 

denial of citizenship might in certain circumstances raise an issue under Article 8 of the 

Convention because of the impact of such a denial on the private life of the individual (…). 

Furthermore, the private life of an individual is a concept that is wide enough to embrace 

aspects of a person’s social identity”.597 

A dissenting judge expressed his doubts as to the correctness of the annulment 

judgment and as “to the majority’s assessment of the fairness of the revocation procedure and 

the proportionality of the revocation order, in view of the applicant’s ensuing statelessness, the 

risk of his imminent expulsion from Malta and its impact on his family life”.598 He highlighted 

that the Court missed the opportunity to treat the right to citizenship as an autonomous human 

right of the ECHR, which “should neither be amalgamated with the right of an alien to enter, to 

reside or to work in a particular country, nor with the alien’s right to family life”.599 He 

explained that a systematic interpretation of Article 8, read in conjunction with Article 3 on 

the prohibition of expulsion of nationals of Protocol No. 4 on securing certain rights and 

freedoms other than those already included in the Convention and in the First Protocol 

thereto, is in line with the Council of Europe standards on statelessness and “warrants the 

conclusion that State citizenship belongs to the core of an individual identity”.600 
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More specifically, when the dissenting judge clarified the two obligations of states 

arising under Article 8 ECHR, namely the “negative obligation not to decide on the loss of 

citizenship if the person would thereby become stateless and a positive obligation to 

provide its citizenship for stateless persons”, he referred to “the Convention’s Article 8 

right to an identity”.601 He further characterized state citizenship as “a core element of a 

person’s identity” and emphasized that “[t]he quintessential question of a person’s identity 

should (…) be decided on the basis of (…) the past and present-day relationship that he or 

she maintains with the State and its people”.602 The judge concluded that “[i]t is high time 

for the Court to recognise explicitly that State citizenship belongs to the core of someone’s 

identity, which is protected by Article 8 of the Convention”.603 

With respect to the right to a name, in a case relating to the use of the wife’s last 

name by her spouse, the ECtHR regarded name as a means of personal identification and 

of linking to a family, being part of one’s private and family life.604 In a case dealing with 

the refusal of the French authorities to register the applicant’s daughter with the desired 

name of her parents, the choice of parents as to their child’s forename was understood as a 

personal, emotional matter falling within the ambit of their private sphere.605 Public 

interests nonetheless, such as those seeking to safeguard the means of personal 

identification, may justify regulations which restrict choices and changes as to names.606 

The parental choice as to the child’s name has been further linked with the cultural 

identity of a country. In a case regarding the applicants’ desire to name their son in a 

manner that did not comply with the Finnish legislation on names, the Court ruled that 

there was no evidence that a name may have negative consequences for the preservation of 

the cultural and linguistic identity of Finland.607 Name was also associated with one’s 

origins in a case regarding the refusal of France to change the applicant’s surname from 

‘Henry’, which was his mother’s surname who abandoned him when he was three years 

old, to ‘Kismoun’, which was his father’s surname used during his childhood in Algeria. 

The Court found a violation of Article 8, noticing that the applicant had constructed two 

identities in France and Algeria and that ‘Kismoun’ was the surname under which the 

                                                
601 See ibid.  
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applicant was raised and built the identity of his origins.608 In this case, the term ‘identity’ 

seems to denote the broader social identity of an individual, encompassing the 

development of personal and social relationships. 

The right to know one’s origins seems to cover the right to know one’s parents’ 

identity as well as the circumstances of one’s birth. In one of the first such cases, no 

violation of Article 8 ECHR was found on the ground that the non-registration of a 

transsexual parent as the father on the child’s birth certificate did not prevent him from 

acting as her father. Despite the lack of an explicit reference to identity, the ECtHR 

favored the child’s right to have access to birth information for otherwise his or her 

development would be affected.609 In a subsequent case regarding the authorities’ refusal 

to permit the applicant to consult his personal file covering his period as a child in public 

care for being private and confidential, the Court pronounced that individuals “have a vital 

interest, protected by the Convention, in receiving the information necessary to know and 

to understand their childhood and early development”.610 The Court asserted further that 

such information is not only important for their formative implications to one’s personality 

but also because personal memories of a vulnerable childhood are not a reliable source of 

information.611 

In a case regarding the absence of means available to the applicant to establish her 

paternity, the Court ruled that “everyone should be able to establish details of his identity 

as a human being”, which includes the “right to obtain information about a biological 

parent who will inevitably have contributed to the identity of his child” and the right to 

have that uncertainty as to one’s personal identity eliminated without unnecessary delay.612 

In a case where the Court accepted the right of an adult to obtain a post-mortem DNA 

sampling of his presumed father, it stressed that the right to identity, and hence to know 

one’s origins, belongs to the inner core of the right to respect of one’s private life.613 

Similarly, in a case where a disabled child was registered in his birth certificate as having a 

father of unknown identity, the Court pronounced that the domestic courts did not reach a 

fair balance between the child’s right to have his interests safeguarded in the paternity 

                                                
608 See ECtHR, Henry Kismoun v. France, Application No. 32265/10, Judgment, 5 March 2014, paras. 33-36. 
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611 See ibid, para. 90. 
612 See ECtHR, Mikulic v. Croatia, Application No. 53176/99, Judgment, 7 February 2002, paras. 47-48. A 
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proceedings aimed at forcing the putative father to pay maintenance and the right of the 

latter not to undergo the paternity test.614 Moreover, in another case where the Court 

acknowledged the priority of the young woman’s right to know her origins, it declared 

inadmissible as manifestly ill-founded the applicant’s alleged breach of the inviolability of 

his human body under Article 8 arising from the obligation under French law to submit to 

genetical tests in order to establish that he was not the father.615 

Despite the above mentioned cases, the right to know one’s origins has not been 

defined very precisely and might not suggest a general right.616 In any case, the ECtHR has 

confirmed that it seeks a fair equilibrium between the competing rights without granting 

absolute priority to any of them, focusing on the specific interests at hand and not on the 

abstract rights which are at stake.617 In a case regarding an adopted woman’s complaint 

that the French law permitting absolute birth secrecy constituted violation of Article 8, the 

Court favored her biological mother’s interest in remaining anonymous. The Court noticed 

that the French legislature seeks to protect the child’s and mother’s health and to avoid 

illegal adoptions,618 that the non-consensual disclosure could result in substantial risks for 

the mother and the adoptive family,619 and that the applicant had access to non-identifying 

information that enabled her to trace some of her mother’s roots.620 Nonetheless, in another 

case where the child was not formally recognized at birth, the Court found that, unlike the 

French law, the Italian system “does not attempt to strike any balance between the 

competing rights and interests at stake”,621 disregarding the interest of the child in 

requesting the disclosure of his mother’s identity withοut the latter’s consent.622 

Considering the above observations, it is clear that the right to a nationality, the 

right to a name, the right to know one’s origins, and the right to be cared by one’s parents 

form dimensions of the broader right to ascertain and preserve one’s identity.623 The right 
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Application No. 7361/05, Judgment, 15 January 2013; ECtHR, Roman v. Finland, Application No. 13072/05, 
Judgment, 29 January 2013. 
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621 See ECtHR, Godelli v. Italy, Application No. 33783/09, Judgment, 25 September 2012, para. 57. 
622 See ibid, paras. 57-59. 
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to know one’s origins in particular, being interpreted as containing children’s right to know 

their parentage and their conditions of birth, protects children’s interest to identify where 

they come from.624 There is a strong focus on the re-establishment of the, inextricably 

linked to the child’s birth, identity in case some of its elements are deprived, by restoring 

the initial attachments of the child.625 The concept of identity hence is related to the 

recognition of the child’s genetic and legal ties,626 which do not seem in general to be 

treated as cultural components as well. 

 

3.3.2 Culture as an element of the right to identity 

 

The second question arising is whether culture, regardless nationality, name, and family 

relations, can be incorporated in Article 8 CRC as another element of a child’s identity. 

Exactly because the other chapters of the dissertation respond to this question and to the 

meaning of cultural identity, at this point it is only highlighted that Article 8 and the CRC 

as a whole have the potential to include culture as an element of identity. 

 First of all, it is worth pointing out that during the final stages of the CRC’s 

drafting, UNESCO proposed a new provision to be added to the draft Article 7: “The Child 

shall have the right from birth to respect for his/her human, racial, national and cultural 

identity and dignity, as well as have the duty to respect the human, racial, national and 

cultural identity and dignity of others”.627 Similarly, it has been argued that the child’s 

sexual, racial, linguistic, religious, and cultural identity can conceivably be understood 

within the potentially wide scope of Article 8.628 

 Indeed, it was stressed above that Article 8 contains a non-exhaustive list of 

elements of the right to identity. In addition to this, Article 3 CRC on the principle of the 

best interests of the child should be considered and be associated with Article 12 CRC on 

the principle of respect for the views of the child. Both Articles 3 and 12 apply as 

principles of interpretation to the normative content of all rights recognized in the CRC, 

justifying a certain approach to issues arising under the Convention.629 

                                                
624 See ibid, p. 140. 
625 See Report of the 1986 Working Group on a Draft Convention on the Rights of the Child, paras. 33-49, 
reproduced at Office of the United Nations High Commissioner for Human Rights, Legislative History of the 
Convention on the Rights of the Child, Volume 1, New York & Geneva 2007, pp. 384-386. 
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627 See the Legislative History of the CRC, cited above, Comment by UNESCO, p. 376. 
628 See Hodgson 1993, p. 265. 
629 See also Alston 1994. 
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Finding what is in the best interests of the child in any particular set of 

circumstances is a hard task to do, given the broad terms in which Article 3 is phrased and 

the maximizing language of the principle itself which renders its own requirement 

unfeasibly demanding.630 There is actually the potentiality of the realization of a variety of 

different outcomes given the availability of a number of options every time and the value 

to be accorded to each of these options.631 The interests may vary according to the issue at 

hand, involving for example family matters, education, and religion.632 

Being informed by Article 12, Article 3 entitles children to identify interests which 

may not be listed as rights in the Convention.633 This has been indicated by the CRC/C,634 

which has underlined further that the assessment of the best interests standard presupposes 

determination of “the specific circumstances that make the child unique”635 and that the 

child’s culture of origin is to be regarded as one of these circumstances.636 

Taking into consideration the principles of the child’s best interests and of respect 

for the child’s views, together with the Preamble of the Convention which necessitates 

“due account of the importance of the traditions and cultural values of each people for the 

protection and harmonious development of the child”, it can be asserted that Article 8 

might also have a cultural dimension. 

 

3.4 Concluding remarks on Chapter 3 

 

The multifarious structure of the CRC underlines the interdependency, indivisibility, and 

interrelation of human rights. The Convention contains all kinds of rights, including civil, 

political, social, economical, and cultural rights. A right to cultural identity would be in 

principle a cultural right. 

Human rights which refer directly to culture or which have cultural components in 

their normative content can function as cultural rights. The absence of a precise definition 

of cultural rights, which would depend on a given definition of culture, echoes the dynamic 

character of culture which is not a static entity to be clearly defined. Cultural rights seek to 
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safeguard those conditions which permit individuals to have access, participate in, and 

contribute to their cultural heritage and development of culture, including new aspects. 

Cultural heritage, a notion that UNESCO has comprehensively dealt with, denotes all 

tangible and intangible manifestations of culture, signifying the variety of living heritage 

of individuals, cultural communities, and humankind all together. Cultural heritage, which 

reflects the society’s cultural diversity, corresponds to the human rights standards, and 

places individuals in the center of its development processes, provides the fundamental 

source of one’s cultural identity. Consequently, cultural rights cannot but protect the 

cultural identification and the free development and expression of one’s cultural identity. 

Cultural rights are laid down both in general human rights provisions and in human 

rights minority-specific provisions. Minorities are distinguished by objective 

characteristics and by their self-perception as forming a distinct group. Indigenous peoples 

are minorities as well, whose spiritual and economic relationship with their ancestral land 

is correlated with their physical and cultural survival. Minority-specific provisions 

constitute a sub-category of general human rights which offers additional protection, aimed 

at attaining de facto equality and advancing culturally distinctive identities. Bearing in 

mind that cultural rights have been more elaborated in relation to minorities and 

indigenous peoples, minority-specific provisions can be useful for the interpretation of 

Article 8 CRC. 

Furthermore, a real enjoyment of equality can be achieved only through the 

removal of the causes of the historically grounded life patterns and models of 

subordination and domination. Equality and minority rights are actually complementary 

concepts, intending to accomplish substantive equality and to safeguard cultural diversity. 

More broadly, equality and cultural rights are transformative and empowering in that they 

aspire to alter the prevailing societal and cultural structures and attitudes and subsequently 

to provide individuals with significant opportunities for the realization of other of their 

rights. 

The question arising is whether such a cultural right, namely the right to cultural 

identity, is implicitly derived from Article 8. The provision was proposed as a way to 

prevent enforced disappearances and to restore the child’s initial attachments, but the 

various concerns over its overlap with other articles, the absence of a concrete definition of 

identity, and the incorporation of such a right in national orders resulted in its indefinite 

wording. However, the travaux préparatoires reveal certainly that Article 8 enshrines the 

human right to know one’s birth identity. Nationality, name, and family relations were 
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included as purely illustrative elements. In light of Article 7 on nationality and name, 

Article 9 on the non-separation from one’s parents, and Article 18 on parents’ 

responsibilities, these elements are rendered equal to the right to know one’s origins and to 

be cared by one’s parents. 

Τhe other international guarantees of the ICCPR and the ECHR can be helpful in 

elaborating further these elements, which fall within the ambit of Articles 16, 17, and 24 

ICCPR and Article 8 ECHR on the right to private and family life. Their supervisory 

bodies have dealt with such issues, especially the ECtHR which has considered cases on 

the acquisition of nationality, use of another’s name, registration of the desired name or of 

the father on the child’s birth certificate, access to personal files conveying information on 

one’s childhood, establishment of paternity, and anonymity of the biological mother. 

Under this case law, all these elements which are under discussion are pertinent to the right 

of persons to establish details of their personal identity as individual human beings. They 

are associated with social identity, the means of personal identification, as well as with the 

knowledge of one’s parentage and the conditions of one’s birth. They are connected to 

one’s biological and legal identity with no apparent, at least at first sight, cultural 

connotations, but in any case, they are considered important for the child’s personality and 

development. 

Nevertheless, the general principles of the CRC, namely of the best interests of the 

child embodied in Article 3 and of respect for the views of the child embodied in Article 

12, allow the identification of other interests not listed as rights in the Convention by 

applying to the normative content of the included rights. Various factors may inform the 

best interests standard, the determination and evaluation of which will be dependent upon 

the child’s particular circumstances and personal views. In this respect, cultural identity 

may serve as another aspect of Article 8 on the right of a child to identity. 
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Chapter 4  

The Object of the Child’s Right to Cultural Identity 

 

 

This chapter deals with the object of the right of a child to cultural identity. It begins with 

some general observations on the meaning of cultural identity within international human 

rights law and on the importance of culture for individuals. 

General human rights and minority-specific human rights instruments are taken into 

account for they can be constructive in the interpretation of the provisions of the CRC on 

the basis of which the content of the right to cultural identity can take flesh and bone. 

These provisions of the CRC include Articles 20 and 21 on adoption, Article 29 on 

education, Article 30 on the minority rights to culture, and Article 31 on the right to 

participate in cultural life. The relevant work of international human rights bodies is briefly 

discussed, namely the ESCR/C, the HRC, the IACHR, the IACtHR, the ACHPR, the 

ACtHPR, the ECtHR, and the Advisory Committee on the FCNM. 

Cultural practices which are injurious to the child’s health are further considered in 

order to answer the question whether they can fall within the ambit of protection of the 

child’s right to cultural identity. 

 

4.1 Cultural identity as a unique way of life 

 

Before examining the international human rights law in more details, it is noteworthy to 

begin with the main observation that human rights instruments embrace the 

anthropological understanding of culture as a whole way of life.637 

Before the de-colonization processes culminated in 1970s, culture was understood 

as a bounded entity with a number of fixed characteristics, and identity as the exclusive 

result from the internalization of a certain culture.638 In particular, the cultural identity of a 

group was conceived as “the historically and culturally rooted self-image of a group of 

people that was predominantly sketched and sharpened in contact vis-à-vis other groups of 
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peoples”.639 The cultural identity of individuals was meant to be identical to the identity of 

the group to which they belonged.640 

However, in the contemporary era of globalization and large-scale waves of 

migration, there has been an intensification of contact and an increasing interdependency 

among various cultural groupings and people find themselves in cultural landscapes other 

than those in which they have grown up.641 Culture is not conceived any more as a reified 

essence, but as a dynamic process whereby individuals or groupings avail of the available 

economic, political, and symbolic resources in their attempt to impose their own 

interpretation of culture.642 

Thinking of a person born in Russia to Greek parents, for instance, who immigrates 

as an adolescent to Greece, who studies in Austria or Ireland, who spends a considerable 

part of his or her studies in other countries through the Erasmus Programme of the 

European Union and other exchange programs among universities, who travels for pleasure 

to neighboring states, who works in an international environment, who gets married to 

another national and gives birth to children. How many cultural traditions would that 

person and, even more so, his or her children embody and, more importantly, in which 

particular way would all these different traditions be intermingled with each other? 

Cultural identity is multiply constructed in different intersecting and antagonistic 

contexts,643 addressing in reality “multiple identifications within multicultural settings”.644 

Culture, as a way of life, would not be identical for all individuals who are 

positioned differently. Cultural identity can refer to a community as a cultural grouping or 

to an individual, turning attention to their unique experience over their own mutable ways 

of lives within the broader society which is characterized by a plethora of cultural 

sceneries. 
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4.2 Culture as a context of choice 

 

A second observation that may be made before indulging into the human rights instruments 

and the practice of their supervisory bodies is that in international law, culture as a way of 

life appears to be significant for individuals for providing a source of meaningful options. 

Such an approach echoes liberalism, which holds that individuals should be free to 

decide on their own conception of good life, and to this end, they should have all the 

resources and liberties required to liberate themselves from any ascribed or inherited 

status. Individuals are morally prior to the community, which matters only because it 

contributes to their well-being.645 On the other end of the spectrum, the communitarian 

theory claims that people are embedded in particular social roles and relationships, and in 

this respect, they inherit a way of life which defines what is good for them.646  

 Based on liberal culturalism or multiculturalism which focuses on the importance 

of culture for individuals,647 the political scientist Will Kymlicka has proposed the societal 

conception of culture, according to which culture indicates a distinctive way of life, 

marked out particularly by the history, language, traditions, conventions, social practices, 

and institutions of a community.648 By providing for wealth, opportunities, familiarity, and 

unity, cultural communities constitute basic resources of meaningful choices and facilitate 

social and personal relationships. This cultural membership endows people with a strong 

sense of cultural belonging, having eventually the capacity to firm up individual cultural 

identities. Such a perception would not imply the reification of the latter by emphasizing 

only aspects of homogeneity. Cultures provide a plethora of interpretive resources and 

hence a precondition for autonomy, rendering individuals resourceful enough to attach 

their own meanings to their cultures. 

However, international human rights law does not advocate merely for the right to 

an abstract cultural context, but for the right to a particular cultural identity. Human rights 

seek to safeguard all those characteristics which are considered by the individuals to be 

central to them.649 It is not only the alternatives for choice offered by a culture, but the 

specific content of a culture as well, which gives meanings to one’s life.650 This approach 
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does not provide for a justification on forcing a particular culture on individuals, exactly 

because the right to cultural identity is grounded in its contribution to the individual 

interests.651 Under this perspective, Chandran Kukathas, who suggests that cultural 

communities should be seen as associations of individuals, underlines the significance of 

acknowledging the substantive freedom of individuals to exit or leave a cultural 

community.652 All other rights of the members of the community, who have the right to 

lead their own lives according to their beliefs, are derivative of that right to exit or they are 

granted to the community, with the affairs of which the wider society has no right to 

intervene.653  

The question arising is whether and to what extent exercising the right to exit 

constitutes a realistic option. Thinking of the obligation of Muslim girls and women to 

wear the Islamic headscarf or the obligation of girls and women of the Padaung tribes of 

Myanmar and Thailand and from some African societies to wear brass rings around the 

neck, there might not be the preconditions of making this choice in a social context where 

liberal ideology is not embraced.654 Even if there are, such a choice might not be desirable 

or there might be discouraging economic, geographic, and other factors.655 Indeed, the 

child’s center of sociocultural life, which refers to the child’s webs of relations and which 

includes the family, the child’s group of peers, the community, and the overall society, 

provides a vital source of identification.656 What if the child does not want to reject 

altogether this source of identification, because of the positive value he or she receives 

from it, but only some aspects of it or what if the child has no other alternative source of 

identification? 

In international law, thus, a right to cultural identity would focus on the personal 

link which is developed between an individual and the specific cultures with which he or 

she chooses to interact. In this respect, a right to cultural identity would be different from a 

right to culture which would indicate mainly the right of individuals to have access to an 

abstract cultural context. 
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4.3 The concept of culture in general human rights instruments  

 

4.3.1 The Universal Declaration of Human Rights 

  

When the Universal Declaration of Human Rights was adopted in 1948, there was only one 

verbal reference to culture in Article 27(1), according to which “everyone has the right 

freely to participate in the cultural life of the community, to enjoy the arts and to share in 

scientific advancement and its benefits”. UNESCO played an important role in the drafting 

of the provision. 

The relevant drafting process reveals that culture suggested only the material 

aspects of culture, such as arts and science which were not contained restrictively therein, 

and not a specific lifestyle. The accessibility of ‘high’ culture not only to a certain elite but 

to all formed the underlying ground of the provision. Further, this culture would not be 

connected to one’s local community, such as minority or indigenous one, but to the 

dominant community of the nation-state or even more broadly to the world community.657 

The UDHR, which was actually a declaration of principles aimed at reflecting the 

intentions of states, was diffused in the two legally-binding instruments of ICCPR and 

ICESCR in 1966. Since then, the right to participate in cultural life has been elevated to a 

well-established right in universal and regional law, pertaining to both individual human 

rights and minority rights provisions.658 
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Indigenous Peoples, Article 15 FCNM, and § 35 of the Copenhagen Document of the OSCE. 
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4.3.2 The International Covenant on Economic, Social and Cultural 

Rights 

 

4.3.2.1 The right to take part in cultural life 

 

The International Covenant on Economic, Social and Cultural Rights used Article 27(1) 

UDHR as a model in order to lay down the right to participate in cultural life in Article 

15.659 

UNESCO, which had broadened by that time its understanding on the concept of 

culture, held in its Declaration on Cultural Cooperation that each culture was worth 

respecting and preserving.660 Although it played a significant role in the development of 

Article 15, its proposal on considering the community to which someone belonged 

alongside the national cultural life was rejected.661 The drafters of the ICESCR merely 

wished to safeguard participation in the national cultural life, by making the external 

manifestations of culture available for all.662 Culture was meant to indicate only the highest 

intellectual achievements of humans and not other cultural activities that people besides 

elites would themselves consider worthwhile.663 

Nevertheless, the monitory body of the ICESCR, namely the Committee on 

Economic, Social and Cultural Rights, has developed progressively a much broader 

understanding of culture, which was culminated in its General Comment on Article 15, 

adopted in 2009.664 The Committee deals extensively with the concept of culture, implying 

that the meaning of cultural life depends on the definition to be given to culture. Cultural 

life is supposed to refer to the culture of minorities, indigenous peoples, and other groups 

and not to the national culture exclusively.665 The Committee acknowledges the 

multicultural nature of states, by characterizing all cultures existing within a state as 

essential components of the overall identity of the latter, and sets the maintenance of 

cultural diversity as a principal goal,666 making frequent references to cultural heritage.667 
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Moreover, on the basis of the key role of culture in shaping individuals and 

communities, the Committee acknowledges its “multifaceted content” which includes “all 

manifestations of human existence”.668 Culture hence refers not only to high art and its 

material aspects but also to the popular forms of culture with all of its tangible and 

intangible manifestations.669 This holistic approach of culture includes for example 

traditions, customs, language, religion, forms of education, communication media, and 

relationship with ancestral lands.670 The Committee recognizes explicitly the creative role 

of individuals in the development of culture,671 which is meant to indicate all distinct ways 

of being and feeling which are understood as being socially constructed and interrelated to 

each other,672 suggesting eventually a total way of life which can be unique for each 

individual, community, and for the world as a whole. In this respect, the right to participate 

in culture life is associated with the right to freedom of expression.673 Besides, the 

characterization of the right to cultural life as a freedom674 highlights the centrality of 

individuals and communities in the development of cultures. 

The significance of that document lies further on the endorsement of the idea of the 

coexistence of multiple cultural identities at an individual, community, state, and global 

level. Culture is not represented as a coherent set of beliefs, practices, and symbols but as 

an intersection of local, national, and global networks.675 The cultural identity of a 

community is conceived as a “living process, historical, dynamic and evolving”,676 

dominated by the social contestations taking place within and beyond the community.677 

The cultural identity of individuals is perceived as fractured, being influenced by a plethora 

of cultural zones in which individuals are born, raised, and worked. Under this perspective, 

the Committee lays particular emphasis on the right of individuals to choose their identity, 

to identify or not with more than one community, and to change that choice.678 

                                                
668 See ibid, paras. 10-13. 
669 See ibid, paras. 15(b) & 32. 
670 See ibid. 
671 See ibid, paras. 15 & 49(c). 
672 See ibid, especially para. 12. 
673 See ibid, para. 49(b). 
674 See ibid, para. 6. 
675 See ibid, paras. 41-42, 50. 
676 See ibid, para. 11. 
677 See ibid, para. 12. 
678 See ibid, para. 15(a). See also paras. 49(a) & 55(b). 
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In overall, the right to take part in cultural life has been expanded by the Committee 

so much as to indicate the right of individuals and communities to preserve and develop 

their own ways of life as they wish.679 

 

4.3.2.2 The right to education and cultural identity 

 

In addition to the right to take part in cultural life, the ESCR/C has elaborated upon the 

right to education in a way which brings it in close relationship with the notion of cultural 

identity. 

After having been laid down for the first time in Article 26 UDHR and in Article 4 of 

the UNESCO Convention against Discrimination in Education adopted in 1960, the right 

to education reached its most comprehensive form in Articles 13 and 14 ICESCR. Article 

13 includes a link to identity and personal development by stressing that “education shall 

be directed to the full development of the human personality and the sense of its dignity”. 

The right to education is further specified and complemented by the ESCR/C with its 

General Comments on education.680 Four overlapping features seem to cover the 

quantitative and qualitative scope of the right to education, namely availability, 

accessibility, acceptability, and adaptability. 

Availability requires free and compulsory education for all children up to a minimum 

age, referring mainly to primary and secondary education. Education should be further of 

good quality, entailing safety and suitable infrastructure such as qualified teaching 

personnel. Accessibility requires that education is accessible psychically and economically 

to all children in law and fact, without discrimination on any internationally prohibited 

ground, such as economic or social status, minority or indigenous status, gender, and 

disability. Acceptability entails a relevant, non-discriminatory, pluralistic, culturally 

appropriate and of corresponding quality content of education, fulfilling the needs of 

children, parents, teachers, and more broadly communities and societies. Adaptability 

necessitates attention to the specific situation and abilities of children within their varied 

social and cultural settings, especially regarding children with disabilities or minority and 

indigenous children. 

                                                
679 See ibid, especially para. 52(b), and also paras. 32-37. 
680 See ESCR/C, General Comment 11 on the plans of action for primary education (Article 14), adopted on 
10 May 1999, and General Comment No. 13 on the right to education (Article 13), adopted on 8 December 
1999, especially para. 6. 
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It is evident hence that the features of availability, accessibility, acceptability, and 

adaptability, which apply to the content of the right to education, are closely associated 

with one’s cultural identity. In its General Comment on Article 15, the ESCR/C highlights 

the link between the right to education and the right to take part in cultural life, underlying 

that education cultivates one’s cultural identity and promotes knowledge of other 

lifestyles.681 A culturally appropriate education stimulates and develops the child’s full 

potential,682 allows individuals and society to find their worth in the world,683 and 

eventually enables “everyone to participate fully and on an equal footing in their own and 

in national communities”.684 

 

4.3.3 The International Covenant on Civil and Political Rights 

 

4.3.3.1 Minority rights to culture 

 

The International Covenant on Civil and Political Rights refers directly to the term 

‘culture’ in Article 27 on the right of members of ethnic, religious, or linguistic minorities 

“to enjoy their own culture, to profess and practise their own religion, or to use their own 

language”. 

Article 27 formed for a long time the only provision within international human 

rights law which explicitly dealt with minorities,685 although the former League of Nations 

also had a minority rights protection scheme. The intentions of the drafters have been 

examined by several scholars, who argue that there was a broad understanding of culture. 

The Special Rapporteur of the Sub-Commission on Prevention of Discrimination and 

Protection of Minorities Francesco Capotorti was particularly influential in the 

interpretation of the provision.686 He claimed that the right to enjoy culture involves other 

human rights, such as freedom of expression, the right to education, and the right to take 

part in cultural life. He argued further that culture includes not only arts, music, cultural 

organizations, literature, and education, but also customs, morals, traditions, rituals, types 

                                                
681 See General Comment No. 21, cited above, paras. 2, 26-27. 
682 See ibid, para. 26. 
683 See ibid. 
684 See ibid, para. 27. 
685 See Ravnbol 2010, note 48, at p. 12. 
686 See “Study on The Rights of Persons belonging to Ethnic, Religious and Linguistic Minorities” of 1979, 
Vol. 384 of the UN Doc E/CN.4/Sub.2/, Human rights study series, No. 5. 
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of housing, and eating habits.687 Other scholars have added that Article 27 provides 

minorities with the legal foundations for preserving their cultural identity.688 

Its supervisory body, the Committee on Human Rights, endorsed an expanded 

interpretation of Article 27 in its General Comment on the rights of minorities issued in 

1994, highlighting that Article 27 aims at safeguarding the survival and continued 

development of the cultural identity as a distinct way of life of minorities and indigenous 

peoples.689 The Committee observes that culture expresses itself in various forms, such as 

in traditional activities, territory, and use of land resources.690 It notes also that despite the 

negative formulation of Article 27, states are entrusted with both negative and positive 

obligations and are required to protect individuals not only against the state but also against 

other individuals.691 

Although the provision was drafted as an individual right, the Committee 

recognizes its collective dimension.692 In particular, it acknowledges the mutual 

interrelation between the cultural identity of a minority group and the cultural identity of 

its members, emphasizing that Article 27 seeks to protect and further enhance the ability of 

both minority groups and their members to maintain their cultural identities.693 By 

stressing further that the protection of the rights to culture enriches “the fabric of society as 

a whole”,694 it seems to recognize the innate cultural diversity of every society and to 

suggest a multiculturalist policy which values accordingly the existing cultural differences. 

 

4.3.3.2 The right to enjoy one’s culture 

 

The HRC has elaborated further upon Article 27 ICCPR with its comments on state reports 

and its individual complaint procedure. In one of its first Communications in the beginning 

of 1980s, the Committee embraced a broad interpretation of culture. The author challenged 

a Canadian Indian Act which tripped Indian women of the Indian status after marriage to 

non-Indian men. The deprivation of that status resulted in the loss of economic, social, and 

cultural benefits which living on the Tobique Reserve entailed. The Committee found an 

                                                
687 See ibid. 
688 See Thornberry 1991, pp. 187 (quotation), 188, 193, 197. 
689 See HRC, General Comment No. 23: The Rights of Minorities (Article 27), 8 April 1994, paras. 6.2, 7, 9. 
690 See ibid, paras. 3.2 & 7. 
691 See ibid, para. 6.1. 
692 For the collective dimension of cultural rights, see further Chapter 5, section 5.8. 
693 See ibid, para. 6.2. 
694 See ibid, para. 9. 
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interference with the right to enjoy one’s culture due to the fact that there were no other 

communities outside of the reserve that shared the same culture.695  

Since then, the Committee has discussed Article 27 in the framework of several 

Communications.696 It has stated, for instance, that the expropriation of land for gas and oil 

exploration by private incorporate companies threatens the enjoyment of culture by the 

inhabitants of the Lubicon Lake Band of Canada.697 It has confirmed that the economic 

activity of reindeer husbandry constitutes an indispensable element of the Sami culture and 

that any limitations of Article 27 should be subject to reasonable and objective 

justification.698 It has required the effective participation of indigenous people in the 

decision-making whereby the impact of planned state measures, such as withdrawing water 

from indigenous land or using and controlling fisheries, on the traditional forms of the 

indigenous community is assessed.699 

In the context of these Communications, the Committee has consistently identified 

culture as a way of life including language, religion, traditions, and cultural heritage. It has 

regarded traditional economic activities and land resources, such as fishing and hunting, as 

indispensable components of indigenous culture, even if they are not rigidly traditional but 

they are adapted to the modern way of life and techniques.700 The Committee thus seems to 

endorse a holistic concept of culture, which includes tangible and intangible features, and 

to acknowledge the dynamic nature of culture.701 

Nonetheless, given the verbs used in Article 27, namely “to enjoy, to profess, to 

practice, to use”, what is protected is not culture as a collective good, but the human 

dimensions of the pursuits of minorities and indigenous peoples.702 Within this spirit, the 

Committee in its Communications seeks to facilitate the economic activities of indigenous 

peoples and is not concerned with the results themselves, such as animal husbandry.703 

                                                
695 See HRC, Sandra Lovelace v. Canada, Communication No. 24/1977, Views of 30 July 1981, para. 15. 
696 See also Donders 2002, pp. 172-173, 176-188; Nowak 2005, pp. 638-642, 646-647; Donders 2015a, pp. 
36-41. 
697 See HRC, Bernard Ominayak, Chief of the Lubicon Lake Band v. Canada, Communication No. 167/1984, 
Views of 26 March 1990. 
698 See HRC, Ivan Kitok v. Sweden, Communication No. 549/1993, Views of 27 July 1988. 
699 See HRC, Apirana Mahiuka & Others v. New Zealand, Communication No 547/1993, Views of 27 
October 2000 and HRC, Ángela Poma Poma v. Peru, Communication No. 1457/2006, Views of 24 April 
2009. 
700 See Apirana Mahiuka Communication, ibid, and the Laensman Communications, discussed below. 
701 See also Vrdoljak 2008a, p. 200. 
702 See Packer 1996, p. 155. 
703 See ibid. 
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Moreover, the Committee has underlined that the “right to enjoy one’s culture 

cannot be determined in abstracto but has to be placed in context”.704 Under this 

perspective, only a serious deprivation of cultural life, and not a mere impairment of a way 

of life, may amount to a violation of Article 27.705 The Committee found, for instance, that 

there was a limited impact on culture in a series of Communications whose authors were 

reindeer breeders of Sami ethnic origin in the North of Finland.706 The authors complained 

that the state plans to approve the logging and construction of roads in the area 

traditionally used by the Samis would have adverse consequences for their economic 

activities and would amount to a denial of their right to enjoy their culture. The Committee 

considered the overall effects of development activities on the ability of indigenous 

peoples to continue to enjoy their culture and pronounced that the sustainability of their 

traditional livelihood was not threatened. 

Furthermore, the Committee would not consider any economic activity as an aspect 

of the distinct way of life of a community, but it would require a close relationship 

between them. In such a Communication, the issue at hand was the confiscation policy of 

the government which led to the removal of the grazing of cattle from the de facto 

exclusive use of the members of the Rehoboth Baster Community. The authors claimed 

that they were robbed of the basis of their economic livelihood, which in turn was the basis 

of their cultural identity.707 The Committee found no violation of Article 27 on the ground 

that the distinctive culture of the community was not the result of the relationship between 

the community and its land.708 

The assessment of the impact of economic activities on culture and the assessment 

of the relationship between the economic activities and culture are obviously interrelated. 

In a Communication, for example, where the authors alleged that the land in question was 

the best available winter grazing, the Committee did not find a breach of Article 27, 

because it did not have sufficient information to “draw independent conclusions on the 

factual importance of the area to husbandry and the long-term impacts on the sustainability 

                                                
704 See HRC, Ilmari Laensman & Others v. Finland, Communication No. 511/1992, Views of 26 October 
1994, para. 9.3. 
705 See ibid. 
706 See ibid, paras. 9.4.-9.6; HRC, Jouni E. Laensman & Others v. Finland, Communication No. 671/1995, 
Views of 30 October 1996, paras. 10.5-10.7; HRC, Jouni E. Laensman & Others v. Finland, Communication 
No. 1023/2001, Views of 17 March 2005, paras. 10.2-10.3. 
707 See HRC, G.A. Diergaardt (late Captain of the Rehoboth Baster Community) & Others v. Namibia, 
Communication No. 760/1997, Views of 25 July 2000, para. 3.1. 
708 See ibid, para. 10.6. 
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of husbandry, and the consequences under Article 27”.709 From this reasoning, it is further 

evident that the Committee keeps an eye on the specific significance of a certain piece of 

land and on its possible impact on the survival of the community.710     

 

4.3.3.3 Freedom of religion and culture 

 

Freedom of religion, enshrined in Article 27 ICCPR, is a fundamental right which is 

incorporated in many human rights treaties, such as in Article 18 UDHR, Article 18 

ICCPR, Article 14 CRC, Article 9 ECHR, and in minority specific instruments.711 

Building on the UDHR, the ICCPR and the HRC have included several 

components in freedom of religion, including freedom to have or to adopt a religion or 

belief of one’s choice,712 freedom to change one’s religion or belief,713 freedom from 

coercion which would impair an individual’s freedom to have or to adopt a religion or 

belief of his or her choice,714 and freedom to manifest religion or belief in worship, 

observance, practice, and teaching.715 

The HRC has also stressed that the terms ‘belief’ and ‘religion’ should be “broadly 

construed”,716 and in relation to minorities, it has gone even further than in relation to the 

general right to freedom of religion,717 by requiring the protection of the identity of 

religious minorities, the maintenance of their continuity, and the promotion of the 

development of their culture.718 Religious minorities hence seem to be regarded as cultural 

groups, the main cultural trait and parameter of distinction of which is their own religion, 

and in this respect, they are rendered beneficiaries of the right to religious culture.719 

Nonetheless, in its Communications the HRC has not pronounced on the 

intersection between manifestation of religion and culture and on the likelihood that 

restrictions on religion might put at risk the survival and continued development of the 

                                                
709 See HRC, Anni Äärelä & Jouni Näkkäläjärvi v. Finland, Communication No. 779/1997, Views of 24 
October 2001, para. 7.6. 
710 See Donders 2015a, pp. 38-39. 
711 See, for instance, Articles 1-2 and 4 of the Declaration on the Right of Persons Belonging to National or 
Ethnic, Religious or Linguistic Minorities. 
712 See Article 18(1) ICCPR and HRC, General Comment No. 22: Article 18 (Freedom of Thought, 
Conscience or Religion) , 30 July 1993, paras. 3 & 5. 
713 See Article 18 UDHR. 
714 See Article 18(2) ICCPR and General Comment No. 22, cited above, para. 5. 
715 See Article 18 UDHR and Article 18(1) ICCPR. 
716 See General Comment No. 22, cited above, para. 2. 
717 See also Ghanea 2012, pp. 62-64, 77. 
718 See General Comment No. 22, cited above, paras. 6.2 & 9. 
719 See also Ghanea 2012, p. 71. 
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cultural identity of a religious minority. In a Communication where the author complained 

that he had to pay the full tuition for his religious school whereas the Roman Catholic 

schools received public funding, the Committee found a violation of Article 26 ICCPR on 

non-discrimination and stressed that “if a State party chooses to provide public funding to 

religious schools, it should make this funding available without discrimination”.720 

Unfortunately, the Committee missed the opportunity to comment on the role of religious 

schools in permitting the enjoyment of a minority religious culture.721 

In another Communication, where a student was suspended from a state institute 

because she did not comply with a regulation that barred students from wearing religious 

dress to the school, the Committee found a violation of Article 18(2) ICCPR, which 

prohibits “coercion that would impair the individual’s freedom to have or adopt a 

religion”.722 The Committee paid attention to the permissible limitations to the expression 

of religion, and not to the headscarf, which was the religious dress in question, as an 

element of a minority religious culture. In a similar Communication, where the Canadian 

Railway Company refused to exempt the author from wearing a hard hat and to allow him 

to wear his turban instead, the Committee referred only to the permissible limitations of the 

manifestation of religion, finding them in that case reasonable and oriented towards 

objective aims.723 

In the two Communications which were discussed above and which were 

concerned with the right to choose and change one’s name,724 the Committee abstained 

again from dealing with issues related to the cultural identity of a religious minority. 

However, in one of these Communications whose author wished to have his name 

corrected to its Russian Jewish form on official documents, Rafael Rivas Posada and 

Krister Thelin considered additionally in their dissenting opinions the fact that the author 

was a member of a religious minority. Facing the problem at hand from a different 

perspective, they wondered whether the interference with one’s name violated one’s rights 

as a member of a minority under Article 27 ICCPR.725 They concluded that the 

                                                
720 See HRC, Waldman  v. Canada, Communication No. 694/1996, Views of 5 November 1999, para. 10.6. 
721 See Ghanea 2012, pp. 66-69. 
722 See HRC, Hudoyberganova v. Uzbekistan, Communication No. 931/2000, Views of 5 November 2004, 
para. 6.2. 
723 See HRC, Karnel Singh Binder v. Canada, Communication No. 208/1986, Views of 9 November 1989, 
paras. 6.2 & 7. 
724 See Chapter 2, section 2.3 on the association of the child’s biological ties with the concept of identity. 
725 See HRC, Raihman v. Latvia, Communication No. 1621/2007, Views of 30 November 2010, dissenting 
opinion of Rafael Rivas Posada and Krister Thelin, paras. 8.2-9. 
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interference was not arbitrary, but it was compatible with the requirements of the 

provision, because it did not adversely affect the author’s right to enjoy his culture.726 

In the other Communication whose authors wanted to change their names to Hindu 

ones, Nisuke Ando in her dissenting opinion stressed that family names do not constitute 

solely an individual matter belonging to the exclusive sphere of the right to privacy, but 

they “have a variety of social, historical and cultural implications, and people do attach 

certain values to their names”.727 Under this perspective, she proposed the consideration of 

Article 18 ICCPR on freedom of religion, suggesting that the change of one’s family name 

is a form of expression of one’s religion, which can be subject to restrictions under Article 

18(3).728 

The Committee refrained from considering the relevance of the protection of 

minority religious culture in other Communications too, which were concerned for instance 

with the registration of a religious community729 or with the expulsion of the authors from 

a political party due to their membership in the Scientology Church.730 In all the above 

Communications, the Committee found a violation of Article 17 on the right to privacy, or 

of Article 18 on freedom of religion, or of Article 26 on non-discrimination, but it did not 

take further into account Article 27 on the minority rights to culture and the interrelation 

between limitations on religion and protection of culture, even if that would not have 

altered its findings.731 

 

4.3.3.4 Linguistic rights and culture 

 

With respect to the linguistic rights incorporated in Article 27 ICCPR, it has been argued 

that “the use of a particular language not only serves as a means of functional 

communication, but also expresses that person’s cultural identity as well as the cultural 

heritage developed by all previous speakers of the language”.732 

                                                
726 See ibid, para. 8.6. 
727 See HRC, Coeriel & Aurik  v. The Netherlands, Communication No. 453/1991, Views of 31 October 
1994, dissenting opinion of Nisuke Ando. 
728 See ibid.  
729 See HRC, Malakhovsky & Others v. Belarus, Communication No. 1207/2003, Views of 26 July 2005 and 
HRC, Sister Immaculate Joseph and Teaching Sisters of the Holy Cross of the Third Order of Saint Francis 
in Menzingen of Sri Lanka v. Sri Lankas, Communication No. 1249/2004, Views of 21 October 2005. 
730 See HRC, Pau Arenz, Thomas Roeder & Dagmar v. Germany, Communication No. 1138/2002, 
Admissibility Decision of 24 March 2004. 
731 See also Ghanea 2012, pp. 65-74. 
732 See Mancini & De Witte 2008, p. 247. 
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As opposed to the right to freedom of religion, linguistic rights emanate from other 

existing human rights standards, particularly non-discrimination, right to private life, and 

freedom of expression.733 The ESCR/C has underlined, for instance, that the right of 

everyone to take part in cultural life includes the right of individuals to express themselves 

in the language of their choice.734 Minority-specific instruments protect the right of 

members of a linguistic minority to use their language with other members of that 

community.735 

The HRC has clarified in its General Comment on the rights of minorities that the 

right of individuals belonging to linguistic minorities to use their language in private or in 

public is distinct from other language rights enshrined in the ICCPR, such as those derived 

from Article 19 on freedom of expression. 736 It has further stressed that the linguistic 

rights of Article 27 are oriented towards safeguarding the survival and continued 

development of the cultural identity of minorities.737 

The Committee has dealt with linguistic rights in its Communications as well. 

Depending on the particular complaints and facts of the Communication, it approaches 

linguistic rights in the context of Article 27, treating language as an essential element of 

culture, and/or in the context of other provisions. The observation that language is more 

directly connected to culture than religion in the work of the Committee might be 

explained by the absence of other provisions on language, except perhaps freedom of 

expression, contrary to freedom of religion which is laid down in its own provision. 

Moreover, religion is much more sensitive to interpretation, which treaty bodies prefer not 

to indulge in, than language. 

To refer to some examples, a Breton-speaking person convicted in criminal 

proceedings alleged a breach of Article 14 on fair trial and Article 27, because the French 

Court did not permit him to give testimony in Breton with the assistance of an interpreter 

paid by the state. The Committee focused on the due process and on the language as a 

component of the procedural guarantees to find a violation of Article 14.738 It clarified that 

                                                
733 See further Andrássy 2012. 
734 See ESCR/C, General Comment No. 21 (2009), Right of Everyone to Take Part in Cultural Life, Article 
15, para. 1(a), 21 December 2009. 
735 See, for instance, Articles 2(1) and 4 of the Declaration on the Right of Persons Belonging to National or 
Ethnic, Religious or Linguistic Minorities, Article 10 FCNM, and the European Charter for Regional or 
Minority Languages.  
736 See HRC, General Comment No. 23: The Rights of Minorities (Article 27), 8 April 1994, para. 5.3. 
737 See ibid, para. 9. 
738 See HRC, Guesdon v. France, Communication No. 219/1986, Views of 23 August 1990, para. 10.2.  
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it was not necessary to address Article 27, since the facts did not raise such issues.739 In 

another Communication, regarding the use of commercial advertising outdoors in other 

than the French language, the Committee pronounced that it could not discuss linguistic 

rights in the context of Article 27, because English speaking citizens of Canada did not 

constitute a linguistic minority.740 It dealt with them though in the context of Article 19 on 

freedom of expression and Article 26 on non-discrimination, finding a breach of Article 

19.741 

In another Communication which was discussed above and was concerned with the 

cattle raising activities of an Afrikaans-speaking community living in central Namibia, the 

authors alleged a violation of Article 26 on non-discrimination and Article 27 because they 

were denied, among other rights, the use of their mother language in administration.742 

However, their Article 27 submission focused on their economic activities rather on 

language.743 In the absence of such a complaint, the Committee dealt with linguistic rights 

in the context of Article 26 to confirm an indirect discrimination on the ground of 

language.744 

Language was finally treated as a component of culture in a Communication which 

discussed the refusal of state authorities to register the newspaper Oina. Oina was 

published almost exclusively in the minority Tajik language and aimed, through 

educational materials, at assisting Tajik-language students in their cultural development. 

The editor of the newspaper claimed both a violation of freedom of expression, being 

denied the right to impart information in print, and a violation of Article 27, being 

prevented from enjoying his own culture in community with others. 

The Committee confirmed both alleged violations.745 It noted further that “in the 

context of article 27, education in a minority language is a fundamental part of minority 

culture”.746 Recalling its previous Communications which require the existence of a 

substantial impact of the restrictions concerned on the right to enjoy one’s culture to 

confirm a violation, it argued that “the use of a minority language press as means of airing 

                                                
739 See ibid, para. 7.3. 
740 See HRC, John Ballantyne, Elizabeth Davidson & Gordon McIntyre v. Canada, Communication Nos. 
359/1989 & 385/1989, Views of 31 March 1993, para. 11.2. 
741 See ibid, paras. 11.3-11.5. 
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744 See ibid, paras. 10.10 & 11. 
745 See HRC, Mavlonov v. Uzbekistan, Communication No. 1334/2004, Views of 29 April 2009, para. 9. 
746 See ibid, para. 8.7. 
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issues of significance and importance to the Tajik minority community in Uzbekistan, by 

both editors and readers, is an essential element of the Tajik minority's culture”.747 

 

4.3.3.5 Right to family life and culture 

 

The HRC has acknowledged the cultural dimension of several other human rights besides 

Article 27 through an ‘integrated approach’. The most notable Communication dealt with a 

complaint against a planned destruction of a burial site of an indigenous community in 

Polynesia.748 Given France’s reservation to Article 27, the Committee embraced a broad 

interpretation of Article 17 which protects the right to family life. In particular, it 

interpreted family with reference to social practices and cultural traditions so as to include 

the relations of the indigenous community with its ancestors. The relationship to the 

ancestors and hence the burial grounds were considered essential elements of the identity 

and culture of indigenous peoples. The right to enjoy one’s culture thus is not based 

exclusively on Article 27.749 

 

4.3.4 The American Convention on Human Rights 

 

The main two documents of the Organization of American States, namely the 1948 

American Declaration on the Rights and Duties of Man and the 1969 American 

Convention on Human Rights, hardly do they include any cultural rights. On the other 

hand, the San Salvador Protocol on Economic, Social and Cultural Rights, which was 

adopted in 1998, contains several cultural rights. The right to take part in cultural life, for 

instance, is laid down in Article 13 of the American Declaration and Article 14 of the San 

Salvador Protocol. However, their supervisory bodies, namely the Inter-American 

Commission on Human Rights and the Inter-American Court on Human Rights, have 

endorsed the norm of the survival of indigenous peoples as distinct cultures in addressing 

existing human rights, such as non-discrimination, language, religion, cultural heritage, 

expression, land, property, life, and health.750  

                                                
747 See ibid. 
748 See HRC, Francis Hopu & Tepoaitu Bessert v. France, Communication No. 549/1993, Views of 29 July 
1997. 
749 See J. Gilbert 2006, p. 135. 
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4.3.4.1 Indigenous land and cultural identity 

 

While ruling on property, discrimination, and other issues faced by indigenous 

communities through forced assimilation and land seizure, the IACHR and the IACtHR 

have acknowledged that several aspects linked to livelihood, such as the relationship with 

the ancestral and communal lands and the resources therein, constitute essential 

components of the indigenous people’s way of life.751 

To mention some examples,752 the IACHR invoked Article 27 ICCPR in a case 

dealing with the construction of highways and mining activities on the ancestral lands of 

the Yanomami tribe in Brazil.753 The resulting increased presence of people extraneous to 

the community brought about epidemics and diseases, female prostitution, forced 

displacement of community members, and alteration of the traditional way of life. The 

Commission found that several rights in the American Declaration had been breached, 

including Article I on the right to life, liberty and personal security, Article VIII on the 

right to residence and movement, and Article XI on the right to the preservation of health 

and to well-being. It confirmed the Yanomamis’ claims that the activities concerned 

affected their cultural heritage and cultural integrity, having a negative impact on their 

cultural identity, including traditions, customs, language, and religion.754 

In a case where a breach of the established in Article 21 ACHR right to property 

was found from the authorization of private parties to exploit the land and resources of the 

Awas Tingni and from the lack of demarcation of the communal property,755 the IACtHR 

proclaimed that “the close ties of indigenous people with the land must be recognized and 

understood as the fundamental basis of their cultures, their spiritual life, their integrity, and 

their economic survival. For indigenous communities, relations to the land are not merely a 
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matter of possession and production but a material and spiritual element which they must 

fully enjoy, even to preserve their cultural legacy and transmit it to future generations”.756 

The Court clarified further that the right of indigenous peoples to use and enjoy their lands 

covers the natural resources that lie on and within the land is insofar as they are 

traditionally used and are necessary for the physical and cultural survival of the indigenous 

communities.757 

Τhe Court has further connected indigenous peoples’ respect for the environment 

with their cultural continuity from their ancestors to their future generations, which is 

achieved through the medium of land. In this case, the Court proclaimed that Suriname 

failed to recognize and guarantee the legal personality and communal property rights of the 

Kaliña and Lokono indigenous peoples, by issuing individual property rights to non-

indigenous persons, granting bauxite mining concessions, and establishing nature reserves 

and placing restrictions therein.758 In addition to the indigenous peoples’ strong spiritual 

relationship with their ancestral lands, to the inextricable link among their physical 

survival, cultural development, evolution as a people, sacred sites, traditional activities, 

and communal property, and to the characterization of their lands as the essential basis of 

their way of life and world vision,759 the Court noticed that their culture is “based on a 

profound respect for the environment, which includes both living beings and inanimate 

objects”.760 It further observed that their right to enjoy their property “in keeping with their 

community-based tradition”761 guarantees their pursued “balance between man and nature 

through the guardians or guiding spirits”.762  

The Court has even referred to the indigenous peoples’ right to cultural identity, 

highlighting its inseparable link with communal property rights.763 It has required the 

implementation of adequate mechanisms for the protection of traditional territories and the 

natural resources therein “as a means of guaranteeing the right to a dignified life and to 

                                                
756 See ibid, para. 149. See also Mary & Carrie Dann v. the United States, cited above, para. 128. 
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cultural identity to the indigenous and tribal peoples”.764 It has also pronounced that the 

restoration and other regulations with respect to property should comply with the cultural 

practices of indigenous peoples.765 It has further acknowledged a link between health and 

cultural identity, by pointing out that the right to health constitutes a requisite for 

exercising other rights, including the right to cultural identity.766 In their dissenting 

opinion, the judges Cançado Trindade and Ventura Robles recognized the interconnection 

between the right to cultural identity and the right to life, by emphasizing that “cultural 

identity is a component or is attached to the right to life lato sensu; thus, if cultural identity 

suffers, the very right to life of the members of said indigenous community also inevitable 

suffers”.767 

In relation to the Xákmok Kásek Indigenous Community of Paraguay, the Court 

referred to their cultural identity as including characteristics “such as their own languages 

(…) their shamanistic rituals, their male and female initiation rituals, their ancestral 

shamanic knowledge, their way they commemorate their dead, and their relationship with 

the land are essential for their cosmovision and particular way of life”.768 The Court raised 

also attention to the “general obligation of States to promote and protect cultural diversity” 

and to their special obligation “to guarantee the right to a cultural life of indigenous 

children”.769 It noted further that children “will not be able to develop that special 

relationship with their traditional territory and that particular way of life unique to their 

culture if the necessary measures are not implemented to guarantee the enjoyment of these 

rights”.770 

In a case regarding the oil exploration by a private company of the ancestral land of 

the Sarayaku in Equador, the Court referred to the right to cultural identity without 

interrelating it with other rights. Treating the right to cultural identity as a “self-standing 

right”,771 the Court clarified that respect for this right entails the obligation of states “to 

ensure that indigenous peoples are properly consulted on matters that affect or could affect 

their cultural and social life, in accordance with their values, traditions, customs and forms 
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of organization”.772 Subsequently, the Court elaborated upon the requirements of 

appropriate participation, including consultation, and assessment of the cultural and 

environmental impact of development activities.773 It found that these requirements were 

not fulfilled by Equador and stressed that “the failure to consult the Sarayaku People 

affected their cultural identity, since there is no doubt that the intervention in and 

destruction of their cultural heritage entailed a significant lack of respect for their social 

and cultural identity, their customs, traditions, worldview and way of life, which naturally 

caused great concern, sadness and suffering among them”.774 

 

4.3.4.2 Cultural dimension of human suffering 

 

The IACtHR has also taken into account the cultural perceptions of individuals and their 

communities outside the context of land rights. Ιn cases of massacre of members of a 

community by the national army or police, it considered cultural identity in qualifying the 

human rights violations occurred and in determining the reparations for victims, next of 

kin, and all members of the community concerned.775 It perceived culture as a fundamental 

component of a decent living, the threatening of which causes to individual victims and to 

the whole community an increasing degree of torment.776 

For the Court, the victims suffer an irreparable harm to both their life and 

identity.777 It would consider the specific cultural family arrangements and would identify, 

for instance, as victims and beneficiaries of the compensation all windows of a community 

and their children.778 It has pronounced that the death of elders may produce a cultural 

vacuum, because they are the oral transmitters of their culture and this knowledge is not 

transmitted to the new generations.779 That sorrow from the gradual loss of their culture 

infringes upon the right to mental and moral integrity of all community members enshrined 
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in Article 5(1) ACHR,780 as well as upon the right of children “to live according to their 

own culture”.781 

The Court has further noticed the central place of death rituals, justice, and 

collective responsibility within some communities.782 Given the perception of the burial 

sites as ties that unite the living and the dead, the lives and health of the next of kin of the 

dead and of all community members will be tormented by affronted spirits if the dead do 

not receive honourable burial, justice is not restored, and the offence remains 

unpunished.783 The Court found that the unjustly killings, the non-burial according to one’s 

cultural beliefs, and the absence of effective remedies cause “significant emotional, 

psychological, spiritual and economic hardship” to the next of next and all community 

members, amounting to a breach of Article 5(1).784 

The Court has discussed various other crimes which take place in the context of 

massacres, including public rapes, persecution, destruction of properties, forced 

displacement outside one’s community, separation of children from their families, and 

illegal adoptions. It underlines that these crimes pose a clear risk of the community’s 

physical and cultural extinction, exactly because they “destroy a woman’s dignity at the 

cultural, social, family and individual levels”,785 they eradicate the cultural adherences of 

victims, and they cause a rupture with the traditional economic activities and ancestral 

land.786 

Given the resulting “disintegration of the social structure and the cultural and 

spiritual life of the community”787 and the physical and cultural rootlessness of children,788 

the Court would urge states to “adopt specific measures of protection considering the 

particular characteristics of the indigenous peoples, as well as their customary law, values, 
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practices and customs to prevent and reverse the effects of that situation”.789 It would 

further require the implementation of programmes for the rescue of the culture affected as 

one of the reparatory measures to be taken.790 

 

4.3.5 The African Charter on Human and Peoples’ Rights 

 

The African Charter on Human and Peoples’ Rights was adopted in the framework of the 

Organization of African Unity, which was replaced by the African Union, in 1990 and 

came into force in 1999. Various provisions of the AfrCH deal with aspects of culture. 

Article 11(2) sets as an aim of education “the preservation and strengthening of positive 

African morals, traditional values and cultures”, Article 12 establishes the right of the child 

to participate in cultural life and the arts, Article 17(2) lays down that “[e]very individual 

may freely take part in the cultural life of his community”, and Article 17(3) states that 

“[t]he promotion and protection of morals and traditional values recognized by the 

community shall be the duty of the State”. 

The AfrCH is monitored by the African Commission on Human and Peoples’ 

Rights and the African Court on Human and Peoples' Rights, which complements and 

reinforces the functions of the Commission. The Commission has covered under the 

concept of the, protected by the Charter, peoples’ rights not only whole national entities, 

but minority sectors of the state population as well.791 It has interpreted Article 17(2) as 

referring to the “conservation, development and diffusion of culture”, which includes inter 

alia “popular participation in cultural life (…) the promotion of cultural identity as a factor 

of mutual appreciation among individuals, groups, nations and regions (…) promoting 

awareness and enjoyment of the cultural heritage of national ethnic groups and minorities 

and of indigenous sectors of the population (…) the preservation and presentation of 

mankind’s cultural heritage”.792 In this interpretation of Article 17(2), the term ‘culture’ 

does not seem to denote the overall way of life of a community. It is understood firstly as 
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capital, indicating the accumulated material heritage of mankind or particular groups, and 

secondly as creativity, indicating the process of artistic creation.793 

Nevertheless, in examining Communications submitted by individuals and NGOs, 

the ACPHR broadened its conception of culture. Culture was understood as encompassing 

defining characteristics of one’s way of life, such as language, religion, history, morals, 

beliefs, customs, and land. Culture was linked to the cultural diversity of Africa, the 

cultural development of a country, and the very physical existence of a community. States 

would be held responsible for cultural rights violations if such violations were committed 

not only by their authorities, but by private parties as well. 

To begin with, the Commission clarified that the Charter “should be interpreted in a 

culturally sensitive way, taking into full account the differing legal traditions of Africa and 

finding expression through the laws of each country”.794 Further, it understood an 

allegation regarding the denial of the right of the Black Mauritanians to enjoy their culture, 

including their language, as falling within the scope of Article 17(2) and (3) of the 

Charter.795 Even though it did not find any violation on the given facts of the 

Communication, it noted that “[l]anguage is an integral part of the structure of culture; it in 

fact constitutes its pillar and means of expression par excellence. Its usage enriches the 

individual and enables him to take an active part in the community and in its activities. To 

deprive a man of such participation amounts to depriving him of his identity”.796 

In a Communication dealing with large-scale killings, rapes, forced displacement of 

populations, destruction and seizure of properties, committed by the army of Burundi, 

Rwanda, and Uganda against Congo, the Commission characterized such actions as 

“barbaric and in reckless violation of Congolese peoples’ rights to cultural development 

guaranteed by article 22 of the African Charter, and an affront on the noble virtues of the 

African historical tradition and values enunciated in the Preamble to the African 

Charter”.797 In a similar Communication where human rights violations were committed by 

Sudan against the indigenous Black African tribes of Darfur, it underlined that “racial and 

ethnic diversity on the continent contributes to the rich cultural diversity which is a cause 
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for celebration. Diversity should not be seen as a source of conflict”.798 It noted further that 

“[t]he attacks and forced displacement of Darfurian people denied them the opportunity to 

engage in economic, social and cultural activities”, education included.799 

Another important Communication discussed the impact of oil development 

activities on the Ogoni people living in the area of Niger delta.800 Nigeria was found 

responsible for the violation of several articles of the Charter, not because of the acts as 

such of the oil companies involved, but because of the lack of due diligence on its part to 

prevent this situation or to respond properly. The Commission embraced the indirect 

horizontal effect of human rights, underlying the responsibility of states to protect 

individuals not only from violations committed by state actors but also from those 

committed by private parties, such as companies.801 States are required to stop the human 

rights violations, to conduct investigations, to prosecute the perpetrators, to compensate the 

victims, to restore the properties affected, and to assess the environmental and social 

impact of the activities concerned.802 

In another landmark Communication, the issue at hand was the displacement of the 

Endorois indigenous community of Kenya from their ancestral lands.803 The Commission 

ruled that the establishment of a game reserve on traditional indigenous lands amounted to 

a violation of several provisions on property, religion, development, and culture.804 Culture 

was understood as a complex whole which covers religion, language, a spiritual and 

physical association with one’s ancestral land, knowledge, belief, art, law, morals, 

customs, and any other material and spiritual activities and products which render a 

cultural group unique.805 

The Commission recognized even the right of indigenous peoples and of their 

members to cultural identity. It noted in particular that “the right to preserve one’s identity 

through identification with ancestral lands, cultural patterns, social institutions and 
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religious systems” goes to the heart of indigenous rights.806 It associated further the right to 

cultural identity with the right to participate in cultural life embodied in Article 17(2) 

AfrCH, which was given both an individual and a group dimension.807 On that basis, it 

underlined the obligation of states to “tolerate diversity and to introduce measures that 

protect identity groups different from those of the majority/dominant group”808 and to 

promote cultural rights through various mechanisms “that allow for different cultures and 

ways of life to exist” and to develop in spite of any challenges they may face”.809 

The Commission identified the displacement of indigenous peoples from their 

traditional territories as one of these challenges which threaten their way of life,810 

reaffirming the inextricable link between culture and land. In contrast to the approach of 

the IACtHR, where only the natural resources with a direct or indirect link to the group’s 

identity were to be protected, the ACPHR provided for the protection of all natural 

resources found on or beneath the land.811 It shared though similar criteria with the 

IACtHR as to the permissibility of the limitations of indigenous peoples’ rights. These 

criteria include establishment in law, a legitimate aim, necessity and proportionality, 

consultation of indigenous peoples, and relevant compensation.812 

The ACtHPR followed the ACHPR’s approach towards culture in a recent land 

rights case, where the Ogiek indigenous community of Kenya had been routinely subject to 

arbitrary forced evictions by the government from their ancestral land in the Mau Forest, 

without consultation or compensation.813 The Court found a violation of several rights of 

the Charter, including Article 2 on non-discrimination, Article 8 on freedom of religion, 

Article 14 on the right to property, Article 17(2)(3) on the right to participate in cultural 

life, Article 21 on the free disposal of wealth and natural resources, and Article 22 on the 

right to development. 

One of the remarkable aspects of the case is the explicit observation of the Court 

that culture is a living process, which nevertheless contains some stable inner facets which 

delineate the very core of the cultural distinctiveness of a certain indigenous community. In 

particular, it emphasized that “stagnation or the existence of a static way of life is not a 
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defining element of culture or cultural distinctiveness. It is natural that some aspects of 

indigenous populations' culture such as a certain way of dressing or group symbols could 

change over time. Yet, the values, mostly, the invisible traditional values embedded in 

their self-identification and shared mentality often remain unchanged”.814 Having also 

regarded religion as a component of the indigenous peoples’ spiritual relationship with 

their land,815 it proclaimed that the eviction concerned rendered the community unable to 

continue its religious practices.816 It further pronounced that large scale developmental 

programmes affect the ability of the Ogieks to preserve their traditions,817 resulting in the 

“extinction of their cultural distinctiveness and continuity as a distinct group”.818 

Last but not least, it is worth mentioning that the Court did not find a violation of 

Article 4 AfrCH which enshrines the right to life.819 The Court made it clear in its whole 

argumentation that indigenous peoples’ traditional lands secure their livelihoods and 

cultures, it noted nonetheless that “it is necessary to make a distinction between the 

classical meaning of the right to life and the right to decent existence of a group. Article 4 

of the Charter relates to the physical rather than the existential understanding of the right to 

life”.820 

 

4.3.6 The European Convention for the Protection of Human Rights and 

Fundamental Freedoms 

 

4.3.6.1 The right to private and family life and cultural identity 

 

The European Convention for the Protection of Human Rights and Fundamental Freedoms 

does not refer explicitly to the term ‘culture’. On addressing minority issues, the ECtHR, 

its supervisory body, has invoked culture with various human rights laid down in the 

Convention. Article 8 on the right to private and family life has been regarded as the main 

provision which may have an impact on minority groups’ culture.821 
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As has been already mentioned,822 the Court perceives the notion of private life as 

“a broad term not susceptible to exhaustive definition”, which “can therefore embrace 

aspects of an individual’s physical and social identity”.823 As is indicated below, the Court 

has even considered cultural identity as a fundamental aspect of one’s private and family 

life and has discussed the importance to lead one’s life in accordance with his or her 

cultural identity. The principles of necessity and proportionality, which have been 

elaborated upon by the Court in light of Article 8(2), have been used as a pivotal litmus test 

for the judicial assessment.824 Article 8(2) ECHR reads as follows: “There shall be no 

interference by a public authority with the exercise of this right except such as is in 

accordance with the law and is necessary in a democratic society in the interests of national 

security, public safety or the economic well-being of the country, for the prevention of 

disorder or crime, for the protection of health or morals, or for the protection of the rights 

and freedoms of others”. 

In a case of racial abuse and threats, the Court underlined that “any negative 

stereotyping of a group, when it reaches a certain level, is capable of impacting on the 

group’s sense of identity and the feelings of self-worth and self-confidence of members of 

the group. It is in this sense that it can be seen as affecting the private life of members of 

the group”.825 In a case where a Polish woman was denied the possibility to retain greater 

contact with her grandson, who was living in Norway with his foster parents, the Court 

stressed that the grandmother represented a significant part of the boy’s linguistic and 

cultural bond with Poland, but that did not entail necessarily the enjoyment of extended 

contact rights.826 In a case where Slovakia treated remand prisoners and convicted 

prisoners differently by not permitting the former to have access to television which was 

part of the prisoners’ cultural and educational activities, the Court noticed that “the fact 

that the applicant was unable to watch television programmes while in detention might, in 

the circumstances, have had a bearing on his private life as protected under Article 8, 

which includes a right to maintain relationships with the outside world and also a right to 

personal development”.827 
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In a case relating to the retention of the applicants’ personal data, such as 

fingerprints, cellular samples and DNA profiles, which revealed their racial origin along 

with other sensitive personal information, the Court held that ethnic identity is an 

important element of one’s private life.828 In another case where the Court found that the 

authorities’ refusal to change the applicant’s ethnicity of record amounted to a violation of 

Article 8, ethnic identity was considered to lie in both objective and subjective grounds.829 

This case indicates that Article 8 does not imply only the right to conserve one’s cultural 

identity, but also the right to choose one’s cultural identity.830 

The Court acknowledged further the traditional lifestyle as an aspect of one’s 

private and family life with reference to minorities and indigenous peoples. In one of the 

first such cases, the now extinct European Commission of Human Rights found that the 

planned building of a water dam and a hydro-electric power station in a valley traditionally 

used by the Sami for reindeer herding, fishing, and hunting constituted a justified 

interference with Article 8, because it was limited to the loss of a comparatively small 

piece of land and served the interest of the economic well-being of the country. The 

Commission stressed nonetheless that the right to private and family life extended to the 

protection of a particular lifestyle,831 suggesting implicitly that the land and traditional 

activities of indigenous peoples form integral components of their cultural identity. 

Another case was declared inadmissible inter alia because the resettlement area, 

where Sorb villagers were displaced due to a mining venture, could also provide the 

conditions for the development of their cultural identity, such as the use of the Sorbian 

language by schools and administrative authorities.832 In another case where the applicant 

was denied the right to have access to his home and to his relatives’ graves in a disputed 

area between Armenia and Azerbaijan, the Court found a breach of Article 8,833 having 

firstly clarified that “the applicant’s cultural and religious attachment with his late 

relatives’ graves in Gulistan may also fall within the notion of “private and family life”.”834 

                                                
828 See S. & Marper v. the United Kingdom, cited above, para. 66. 
829 See ECtHR, Ciubotaru v. Moldova, Application No. 27138/04, Judgment, 27 April 2010, paras. 57-59. 
For the concept of ethnicity, see ECtHR, Sejdić & Finci v. Bosnia and Herzegovina, Application Nos. 
27996/06 & 34836/06, Judgment, 22 December 2009, para. 43. 
830 See the Report by the Research Division of the ECtHR, “Cultural rights in the case-law of the European 
Court of Human Rights”, prepared in January 2011 and updated on 17 January 2017, para. 43. 
831 See European Commission of Human Rights, G & E v. Norway, Application No. 9278/81, Admissibility 
Decision, 3 October 1983, para. 35. 
832 See ECtHR, Noack v. Germany, Application No. 46346/99, Admissibility Decision, 25 May 2000. 
833 See ECtHR, Sargsyan v. Azerbaijan, Application No. 40167/06, Judgment, 16 June 2015, paras. 260-261. 
834 See ibid, para. 257. 
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Culture thus seems to be relevant within the Court’s jurisprudence and can refer to 

elements such as language, religion, and customs. However, not all elements of one’s 

culture are to be upheld. Indeed, despite its acknowledgement that “marriage has deep-

rooted social and cultural connotations which may differ largely from one society to 

another”,835 the Court proclaimed in relation to an Afghan couple seeking asylum in 

Switzerland that “Article 8 of the Convention cannot be interpreted as imposing on any 

State party to the Convention an obligation to recognise a marriage, religious or otherwise, 

contracted by a 14 year old child”.836 

The recognition that Article 8 enshrines a protection of the traditional life of a 

minority group is particularly evident in the gypsy cases, where families were refused 

planning permission to station a caravan on land owned by them or they were evicted from 

their sites.837 The Court has developed progressively a connection between Article 8 and 

the traditional way of life of gypsies, which is meant to include living in caravans, even if 

they do not live anymore in a nomadic way, and traveling.838 It has underlined that “the 

applicant’s occupation of her caravan is an integral part of her ethnic identity as a Gypsy, 

reflecting the long tradition of that minority of following a travelling lifestyle”839 and that 

measures affecting the stationing of caravans of Gypsies “affect their ability to maintain 

their identity and to lead a private and family life in accordance with that tradition”.840 It 

has further made an important distinction between travellers with a nomadic way of life 

(gens du voyage itinérants), for whom a reception area would be adequate, and travellers 

(gens du voyage) who are at least partly sedentary and for whom only a specific area, 

where they can camp, would be adequate.841 

Considering the gypsies’ vulnerability and minority status, the Court has quoted the 

FCNM, exemplifying that there is an emerging international consensus amongst the 

contracting states of the Council of Europe in recognizing the special needs of minorities 

                                                
835 See ECtHR, M. & Others v. Italy & Bulgaria, Application No. 40020/03, Judgment, 31 July 2012, para. 
161. 
836 See ECtHR, Z.H. & R.H. v. Switzerland, Application No. 60119/12, Judgment, 8 December 2015, para. 
44. 
837 See also Donders 2002, pp. 289-298; Sandland 2008, pp. 481-496. 
838 See ECtHR, Chapman v. the United Kingdom, Application No. 27238/95, Judgment, 18 January 2001, 
para. 73 and ECtHR, Winterstein & Others v. France, Application No. 27013/07, Judgment, 17 October 
2013. 
839 See Chapman v. the United Kingdom, cited above, para. 73. 
840 See Winterstein & Others v. France, cited above, para. 142. 
841 See ECtHR, Gabriel Louis Stenegry & Sonia Adam v. France, Application No. 40987/05, Admissibility 
Decision, 22 May. 2007. See also ECtHR, Farkas & Others v. Romania, Admissibility Decision, 17 June 
2014. 
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and an obligation to safeguard their cultural identity.842 It has recognized that specific 

measures can affect the ability of gypsies to maintain their identity as gypsies and to live 

their private and family life in accordance with their tradition.843 Under this perspective, it 

requires states to facilitate the gypsy way of life, by paying special attention to their needs 

and different lifestyle both in the regulatory framework and in the decision-making.844 The 

Court seeks to preserve the interests of minorities on the one hand, and the cultural 

diversity as a value for the whole society on the other hand.845 

The Court would further balance the various competing interests at issue. In a case 

where a British citizen and a Gypsy was refused to site permanently caravans on her own 

land in which she had been living together with her family, the Court confirmed no 

violation of the right to respect for home and family life. It clarified that Gypsies should 

not be prevented from pursuing their traditional lifestyles and that home is a factual matter 

depending on the existence of adequate and continuous links.846 However, it found that the 

responsible planning authorities were relied on relevant and sufficient reasons, namely 

furthering highway safety, preservation of the environment, and public health, they 

considered the special needs of Gypsies, and they employed proportionate means.847 In 

another case where a Gypsy family was denied the permission to station caravan on land 

they owned, the Court proclaimed that the interference was “necessary in a democratic 

society”, noticing inter alia that the land concerned was the subject of environment 

protection and that the traditional itinerant gypsy lifestyle was not the issue at hand since 

the applicant did not wish to lead a traveling life anymore.848 

Moreover, in cases regarding the eviction of gypsy families from their settlements, 

the Court would find a violation of Article 8 if the eviction were not accompanied by the 

requisite procedural safeguards. In such a case, it highlighted the need for facilitating the 

gypsy way of life exactly because of the vulnerable position of gypsies as a minority.849 In 

another case where the provision of social housing was regarded as inconsistent with the 

                                                
842 See Chapman v. the United Kingdom, cited above, para. 93. 
843 See ibid, para. 73. 
844 See ibid, para. 96. 
845 See ibid, para. 93. 
846 See ECtHR, Buckley v. the United Kingdom, Application No. 20348/92, Judgment, 29 September 1996, 
paras. 53-54. 
847 See ibid, paras. 74-85. 
848 See Chapman v. the United Kingdom, cited above, paras. 90-116. See also the similar cases ECtHR, 
Beard v. the United Kingdom, Application No. 24882/94, Judgment, 18 January 2001; ECtHR, Coster v. the 
United Kingdom, Application No. 24876/94, Judgment, 18 January 2001; ECtHR, Jane Smith v. the United 
Kingdom, Application No. 25154/94, Judgment, 18 January 2001; ECtHR, James, Wells & Lee v. the United 
Kingdom, Application Nos. 25119/09, 57715/09 & 57877/09, Judgment, 18 September 2012. 
849 See ECtHR, Connors v. The United Kingdom, Application No. 66746/01, Judgment, 27 May 2004. 
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traditional way of life of gypsies, it found a breach of Article 8 because the eviction was 

enforced without balancing the competing interests involved.850 In another case, it 

confirmed a violation of Article 8 because state authorities did not devise possible 

solutions considering gypsies’ specific cultural needs.851 In another case, it noticed that the 

Roma families concerned had already developed close ties with the locality in which they 

were settled and they had established a community life in it.852 

The Court has taken into consideration the particular way of life of gypsies in 

different cases as well. In a case, for example, which dealt with the burning of the 

applicants’ houses and the killing of some of their relatives, it pronounced that the gypsies’ 

living conditions and the actual discrimination on the basis of their way of life amounted to 

a “degrading treatment” within the meaning of Article 3 ECHR on the prohibition of 

torture.853 

 

4.3.6.2 Freedom of religion and cultural identity 

 

The ECtHR has developed a remarkable case law with respect to freedom of religion 

embodied in Article 9 ECHR. The Court lacks the competence to define religion, but 

nonetheless it has interpreted religion in a non-restrictively manner.854 It has pronounced 

that freedom of religion applies to all religious, political, philosophical, moral, and even 

more generally to all convictions with which individuals apprehend their personal and 

social lives.855 It has asserted further that such convictions are not merely opinions, but 

serious, coherent, cogent, and important ideas, whose formal content can be identified.856 It 

has explicitly recognized religion as an essential aspect of one’s broader identity.857 The 

connection of religion with the conception of one’s life is what makes religion inextricably 

linked to culture as a way of life. 

The Court has laid particular emphasis on freedom of choice. It has acknowledged 

one’s freedom to hold or not to hold religious beliefs, to change religion, and to try to 

                                                
850 See ECtHR, Yordanova & Others v. Bulgaria, Application No. 25446/06, Judgment, 24 April 2012. 
851 See Winterstein & Others v. France, cited above. 
852 See ECtHR, Bagdonavicius & Others v. Russia, Application No. 19841/06, Judgment, 11 October 2016. 
853 See ECtHR, Moldovan & Others v. Romania, Application Nos. 41138/98 & 64320/01, Judgment, 12 July 
2005, paras. 111 & 113. 
854 See the Report by the Research Division of the ECtHR, “Overview of the Court’s case-law on freedom of 
religion”, prepared on 19 January 2011 and updated on 31 October 2013, para. 11. 
855 See the Report, ibid, para. 9. 
856 See the Report, ibid, para. 10. 
857 See, for example, ECtHR, Ciubotaru v. Moldova, Application No. 27138/04, Judgment, 27 April 2010, 
para. 53. 
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convince others without been extended to abusive behaviour.858 It has further 

acknowledged the freedom to reveal or not to reveal one’s religious convictions, and to 

practise or not to practise a religion alone or with others. It held, for instance, that the 

absence of a mark for a ‘religious/ethics’ course on the schools certificates of pupils who 

did not wish to attend religious instruction during their schooling amounted to an 

unwarranted stigmatization in breach of the right not to manifest one’s religion or 

convictions. Although the Court found a violation of Article 14 on the prohibition of 

discrimination taken in conjunction with Article 9, the application was declared 

incompatible ratione personae.859 In another case, the Court dealt with the authorities’ 

denial of the applicant’s request to have ‘Islam’ on his identity card replaced by the name 

of his faith ‘Alevi’. The Court pronounced that the indication of religion on identity cards 

constituted a violation of Article 9, because individuals were obliged to disclose against 

their will information with respect to their religious or personal convictions.860 

Freedom of religion is given an internal and external dimension.861 The internal 

dimension indicates all these deeply embedded convictions which are forged in one’s 

individual conscience. The external dimension indicates the manifestation of one’s beliefs. 

Although the internal dimension is absolute,862 the external dimension is relative and can 

be subject to restrictions as long as they are prescribed by law and are necessary to protect 

public safety, order, health, morals, or the fundamental rights and freedoms of others.863 In 

this respect, although states are permitted to have official religions, that choice cannot 

result in the impairment of the rights of others or in discriminatory policies.864 Despite the 

fact thus that freedom of religion seeks to safeguard the private sphere of conscience, it 

does not protect any public conduct grounded in that conscience. 

The Court has clarified that the state exercises its regulatory power in placing 

restrictions on religious freedoms so that the interests of various groups are reconciled and 

all religious beliefs are respected.865 The aim of the state is to preserve pluralism and the 

                                                
858 See ECtHR, Kokkinakis v. Greece, Application No. 14307/88, Judgment, 25 May 1993, para. 31 and 
ECtHR, Buscarini & Others v. San Marino, Application No. 24645/94, Judgment, 18 February 1999, para. 
34. 
859 See ECtHR, Grzelak v. Poland, Application No. 7710/02, Admissibility Decision, 15 June 2010.  
860 See ECtHR, Sinan Işık v. Turkey, Application No. 21924/05, Judgment, 2 February 2010. 
861 See also the Report, cited above, paras. 16-17. 
862 See also HRC, General Comment No. 22: Article 18 (Freedom of Thought, Conscience or Religion), 30 
July 1993, para. 3. 
863 See also Article 18(3) ICCPR and the General Comment No. 22, ibid, para. 8. 
864 See ibid, para. 9. 
865 See ECtHR, Metropolitan Church of Bessarabia & Others v. Moldova, Application No. 45701/99, 
Judgment, 13 December 2011, paras. 115-116. 
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proper functioning of democracy, by remaining neutral and impartial.866 Freedom of 

religion allows religious communities to function freely and peacefully, safeguarding their 

autonomous existence.867 Participation in the life of a religious community, involving 

religious activities and rules, is regarded as a particular manifestation of one’s religion.868 

Under this perspective, the Court urges states to encourage mutual tolerance and 

understanding among competing religious groups. It has pronounced, for example, that 

state authorities should not enforce religious communities to be brought under a particular 

or single leadership.869 It has also argued in favor of the self-governance of Islamic 

communities without undue external interferences.870 

States enjoy a wide margin of appreciation in placing restrictions on religious 

freedoms. This is what the Court clarified in a case which raised the question whether the 

failure of the state to grant to a Jewish liturgical association access to slaughterhouses in 

order to perform ritual slaughter in accordance with religious prescriptions constituted a 

violation of freedom of religion.871 The Court found that the restriction was compatible 

with Article 9, because the association could easily obtain the meat it needed in 

Belgium.872 However, in another case, the denial of the request of a Buddhist follower 

prisoner to have a meat-free-diet consistent with his beliefs was considered a violation of 

Article 9, because the authorities failed to strike a fair balance between the competing 

interests.873 In any case, the Court acknowledged that the population of a country can be 

historically and culturally associated with a particular faith or Church, and that the role of 

the state to ensure toleration among competing groups “can hardly be conceived as being 

likely to diminish the role” of that faith or Church.874 

                                                
866 See ibid. 
867 See ECtHR, Hasan & Chaush v. Bulgaria, Application No. 30985/96, Judgment, 26 October 2000, para. 
62; ECtHR, Holy Synod of the Bulgarian Orthodox Church (Metropolitan Inokentiy) & Others v. Bulgaria, 
Application Nos. 412/03 & 35677/04, Judgment, 22 January 2009, para. 103; ECtHR, Metropolitan Church 
of Bessarabia & Others, ibid, para. 118.  
868 See Hasan & Chaush v. Bulgaria, ibid, and ECtHR, Perry v. Latvia, Application No. 30273/03, 
Judgment, 8 November 2007, para. 55. 
869 See ECtHR, Serif v. Greece, Application No. 38178/97, Judgment, 14 December 1999, para. 52; Hasan & 
Chaush v. Bulgaria, ibid, para. 78; Metropolitan Church of Bessarabia & Others, cited above, para. 117. 
870 See ECtHR, Agga v. Greece (No. 2), Application Nos. 50776/99 & 52912/99, Judgment, 17 October 2002 
and ECtHR, Supreme Holy Council of the Muslim Community v. Bulgaria, Application No. 39023/97, 
Judgment, 16 December 2004. 
871 See ECtHR, Cha’are Shalom Ve Tsedek v. France, Application No. 27417/95, Judgment, 27 June 2000, 
paras. 80-85.  
872 See ibid. 
873 See ECtHR, Jakóbski v. Poland, Application No. 18429/06, Judgment, 7 December 2010, paras. 52 & 54. 
874 See ECtHR, Members of the Gldani Congregation of Jehovah’s Witnesses & Others v. Georgia, 
Application No. 71156/01, Judgment, 3 May 2007, para. 132. 
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Even so, the Court emphasized that a country cannot impose religious practices and 

underlined the importance of free choice in that individuals should not be obliged to take 

part against their will in religious activities. The Court expressed this position in a case, 

where the requirement for members of the parliament to swear an oath on the Bible in 

order to take up their duties was conceived as equivalent to the obligation to swear 

allegiance to a particular religion which violates Article 9.875 The same approach was 

followed in another case, where witnesses in judicial proceedings had to disclose their 

religious convictions in order to avoid taking a Christina oath.876 

The Court’s jurisprudence on the permissibility of wearing religious clothing in 

public serves as an example of the requirement for states to impose policies to 

accommodate different religious convictions and practices. As regards the public and 

private workplace, a violation of the right to manifest one’s religion was found, because 

the employees were not allowed to wear visibly a cross at their workplace877 or because 

members of a religious group were criminally convicted for wearing a turban, black tunic 

and a stick in public places outside a mosque.878 The Court pronounced further that 

restrictions on one’s ability to manifest his or her beliefs can be justified on the nature of 

the employment, the relinquishing of which will be tantamount to the ultimate guarantee of 

the right to freedom of conscience. That was the case when a member of the clergy of an 

established church was expected to discharge both religious and secular duties.879 In 

another case, the Court ruled that the exigencies of military life justify restrictions on the 

manifestation of the beliefs of a member of the armed forces who has voluntary accepted 

such restrictions given the nature of his job.880 In a case where a social worker’s contract 

with a public hospital in France was not renewed because of her refusal to remove her veil, 

the Court stated that the interference concerned was justified on the basis of the 

constitutional principle of laïcité of France and of the neutrality of public service.881 

The Court found no violation of freedom of religion in cases regarding the ban on 

pupils and students wearing the Islamic veil at schools and universities. In a case where a 

                                                
875 See Buscarini & Others v. San Marino, cited above. 
876 See ECtHR, Dimitras & Others v. Greece, Application Nos. 42837/06, 3237/07, 3269/07, 35793/07 & 
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medical student of the University of Istanbul was denied access to lectures and 

examinations because of wearing the headscarf, the Court highlighted the value of 

secularism and raised attention to “the impact which wearing such a symbol, which is 

presented or perceived as a compulsory religious duty, may have on those who choose not 

to wear it” in a country in which the majority of population adhere to Islam.882 In a case 

where the pupils of a religiously-oriented public secondary school were not allowed to 

wear the headscarf, the Court noticed that the dress code was imposed on all pupils 

regardless of their religious beliefs and was aimed at maintaining the neutrality of 

secondary education.883 In a case where two pupils were expelled from state secondary 

school for insisting on wearing the headscarf during physical education, the Court agreed 

with the state authorities that the wearing of headscarf was incompatible with sports 

classes for health and safety reasons.884 The Court followed the same approach in other 

cases too, including in a case where several Muslim pupils refused to remove conspicuous 

symbols of religious adherence885 and in another case where two Muslim girls under the 

age of puberty were not exempted from compulsory mixed swimming lessons despite their 

opposite wishes based on their religion.886 

The Court has also allowed the ban on wearing in public spaces of clothing which 

partially or totally covers the face.887 In a landmark case, a 24-year-old French citizen of 

Pakistani origin, who was voluntary wearing burqa and niqab according to her religious 

faith and personal convictions, alleged that a French law, which makes it a criminal 

offence to wear clothing designed to conceal the face in public, violated among others her 

right to private life and freedom of religion.888 Among the grounds that France invoked for 

limiting the right to wear burqa was human dignity. Human dignity was meant to fall 

within the ambit of the “protection of the rights and freedoms of others”, which constitutes 

a legitimate aim for limiting the rights in question. 

                                                
882 See ECtHR, Leyla Şahin v. Turkey, Application No. 44774/98, Judgment, 10 November 2005, para. 115. 
See also European Commission of Human Rights, Karaduman v. Turkey, Application No. 16278/90, 
Admissibility Decision, 3 May 1993. 
883 See ECtHR, Köse & 93 Others v. Turkey, Application No. 26625/02, Admissibility Decision, 24 January 
2016. 
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885 See ECtHR, Aktas v. France, Bayrak v. France, Gamaleddyn v. France, Ghazal v. France, Jasvir Singh v. 
France & Ranjit  Singh v. France, Application Nos. 43563/08, 14308/08, 18527/08, 29134/08, 25463/08 & 
27561/08 respectively, Admissibility Decision, 30 June 2009.    
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The Court, being in line with its previous case law, underlined that “personal 

choices as to an individual’s desired appearance, whether in public or in private places, 

relate to the expression of his or her personality and thus fall within the notion of private 

life”.889 It also stressed that freedom of religion forms “one of the most vital elements that 

go to make up the identity of believers and their conception of life”890 and that religious 

clothing is an element of the identity of women that they consider important.891 In relation 

to the human dignity argument, the Court noted further that the practice of wearing a full-

face veil is an “expression of a cultural identity which contributes to the pluralism that is 

inherent in democracy” and that there was no evidence which would show that women 

wearing the veil intended to offend the dignity of others.892 

This case illustrates further the Court’s approach towards “the State’s role as the 

neutral and impartial organiser of the exercise of various religions, faiths and beliefs”.893 The 

Court accepted that “respect for the minimum requirements of life in society” could be 

considered under certain circumstances “protection of the rights and freedoms of others”, 

which is one of the exhaustively enumerated legitimate aims for restricting the right to 

private life and freedom of religion.894 The Court explained that “face plays an important 

role in social interaction”,895 which “is essential for the expression not only of pluralism, 

but also of tolerance and broadmindedness without which there is no democratic 

society”.896 For the Court, thus, concealing the face reduces social interaction and breaches 

subsequently “the right of others to live in a space of socialisation which makes living 

together easier”.897 It is worthwhile mentioning that the “living together” principle was 

characterized as “far-fetched” and “vague” by the dissenting judges.898 

However, in another case, the Court found a violation of Article 9 arising from the 

conviction of members of a religious group for wearing headgear in public. The Court 

distinguished this case from the other ones, stressing that in this case the issue at hand was 

not the regulation of wearing religious clothing in public but the punishment of the 
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applicants, who did not even seem to constitute a threat to the public order or to exercise 

proselytism, for their manner of dressing in public areas that were open to everyone.899 

In brief, the case law of the ECtHR on the manifestation of religion in the socio-

political arena is in reality about the expression of one’s cultural identity in public sphere. 

States enjoy a broad margin of appreciation as to the limitations they can impose on the 

external dimension of freedom of religion so that the various religious and cultural 

identities are acknowledged and accommodated in public life. 

 

4.3.6.3 Freedom of expression and cultural identity 

 

The ECtHR has confronted cultural identity issues when dealing with Article 10 on the 

right to freedom of expression.900 It has clarified that freedom of expression covers 

freedom to receive and impart ideas, which covers in turn the expression of a minority 

cultural identity, freedom of artistic expression, linguistic freedoms, search for historical 

truth, and academic freedom. Freedom of expression entitles individuals to participate in 

the exchange of cultural, political, and social information and ideas, which is a 

fundamental component of a democratic society.901 

 While examining cases whereby authors, journalists, and artists were convicted by 

the Turkish authorities for uprising the Kurdish population, the Court was concerned with 

the means of expression of a community and hence with cultural diversity.902 Apart from 

these cases which highlighted the crucial role of press in ensuring the proper functioning of 

democracy, the Court found violation of Article 10 in other cases related to the expression 

of a minority’s cultural identity. In such a case, for instance, the applicants were unable to 

set up radio and television stations for the promotion of the Slovenian language and culture 
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due to the Austrian broadcasting monopoly.903 In another case, the Court affirmed the right 

of migrants to maintain their cultural links with their countries of origin, by having access 

to their culture through television.904 In numerous cases, the Court has further underlined 

the significance of internet in exercising one’s right to freedom of expression, by 

facilitating the dissemination and exchange of cultural information and artistic creations.905 

As regards artistic expression, the Court embraced a sound protection over artistic 

works, including visual arts, literary creation, and satire.906 It has underlined, for instance, 

that “artistic freedom enjoyed by, among others, authors of literary works is a value in 

itself, and thus attracts a high level of protection under the Convention”.907 The Court has 

allowed states to interfere with the artistic work when assessing the character of the 

expression contained therein, or when considering the protection of cultural heritage, or 

when weighing freedom of artistic creation against other individual rights, including the 

right to private and family life. 

The Court has permitted, for example, the seizure and forfeiture of a film which 

portrayed provocatively God, the Virgin Mary and Jesus Christ,908 or the applicants’ 

conviction who undermined the respectability of others “by using grossly insulting or 

                                                
903 See ECtHR, Informationsverein Lentia & Others v. Austria case, Application No. 13914/88, Judgment, 24 
November 1993. 
904 See ECtHR, Khurshid Mustafa & Tarzibachi v. Sweden, Application No. 23883/06, Judgment, 16 
December 2008. 
905 See ECtHR, Times Newspapers Ltd v. the United Kingdom, Application Nos. 3002/03 & 23676/03, 
Judgment, 10 March 2009; ECtHR, Ahmet Yıldırım v. Turkey, Application No. 3111/10, Judgment, 18 
December 2012; ECtHR, Ashby Donald & Others v. France, Application No. 36769/08, Judgment, 10 
January 2013; ECtHR, Fredrik Neij & Peter Sunde Kolmisoppi v. Sweden, Application No. 40397/12, 
Judgment, 19 February 2013; ECtHR, Akdeniz v. Turkey, Application No. 20877/10, Judgment, 11 March 
2014; ECtHR, Cengiz & Others v. Turkey, Application No 48226/10, Judgment, 1 December 2015; ECtHR, 
Kalda v. Estonia, Application No. 17429/10, Judgment, 19 January 2016; ECtHR, Jankovskis v. Lithuania, 
Application No. 21575/08, Judgment, 17 January 2017. 
906 See Müller & Others v. Switzerland, cited above; ECtHR, Otto-Preminger-Institut v. Austria, Application 
No. 13470/87, Judgment, 20 September 1994; ECtHR, Karataş v. Turkey, Application No. 23168/94, 
Judgment, 8 July 1999; ECtHR, Alınak v. Turkey, Application No. 40287/98, Judgment, 29 March 2005; 
ECtHR, I.A. v. Turkey, Application No. 42571/98, Judgment, 13 September 2005; ECtHR, Vereinigung 
Bildender Künstler v. Austria, Application No. 68354/01, Judgment, 25 January 2007; ECtHR, Lindon, 
Otchakovsky-Laurens & July v. France, Application Nos. 21279/02 & 36448/02, Judgment, 22 October 
2007; ECtHR, Vereinigung Bildender Künstler v. Austria, Application No. 68354/01, Judgment, 25 January 
2007; ECtHR, Alve Da Silva v. Portugal, Application No. 41665/07, Judgment, 20 October 2009; ECtHR, 
Akdaş v. Turkey, Application No. 41056/04, Judgment, 16 February 2010; ECtHR, Ehrmann & SCI VHI v. 
France, Application No. 2777/10, Admissibility Decision, 7 June 2011; ECtHR, Palomo Sánchez & Others 
v. Spain, Application Nos. 28955/06, 28957/06, 28959/06 & 28964/06, Judgment, 12 September 2011; 
ECtHR, Ernst August Von Hannover v. Germany, Application Nos. 40660/08 & 60641/08, Judgment, 7 
February 2012; ECtHR, Jelševar & Others v. Slovenia, Application No. 47318/07, Judgment, 3 April 2014; 
ECtHR, Bohlen v. Germany, Application No. 53495/09, Judgment, 19 February 2015; ECtHR, Almeida 
Leitão Bento Fernandes v. Portugal, Application No. 25790/11, Judgment, 12 March 2015; ECtHR, M’Bala 
M’Bala v. France, Application No. 25239/13, Judgment, 20 October 2015. 
907 See Jelševar & Others v. Slovenia, ibid, para. 33. 
908 See Otto-Preminger-Institut v. Austria, cited above. 
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offensive expressions in the professional environment” through cartoons and texts,909 or 

the fines against the applicant who insulted the Jewish community by causing anti-

Semitism feelings through his public comedian performance.910 In a case regarding the 

criminal and civil sanctions imposed on the applicants for breaching planning regulations 

by placing art works on the outer walls and boundary wall of a well-known contemporary 

art venue, the Court stressed that the sanctions aimed at ensuring the quality of the 

environment surrounding protected national heritage structures and at protecting a 

country’s cultural heritage.911 In a case regarding the publication of a novel which defamed 

an extreme-right wing party and its president, the Court pronounced that creators undertake 

duties and responsibilities and are not immune from possible limitations.912 

On the other hand, the Court has restricted the scope for state interference with 

some forms of expression being regarded by the state as contrary to morality, if the artistic 

works concerned have a limited impact and address to a narrow public. It has required 

consideration of “the existence, within a single State, of various cultural, religious, civil or 

philosophical communities”,913 and it has ruled that the requirements of a democratic 

society for pluralism, tolerance, and broad-mindedness may allow the distribution of 

information and ideas which offend, shock, or disturb the state or any sector of its 

population.914 In a case regarding an injunction against the exhibition of a painting which 

depicted public figures in sexual positions, for instance, the Court stressed that “satire is a 

form of artistic expression and social commentary and, by its inherent features of 

exaggeration and distortion of reality, naturally aims to provoke and agitate”.915 In a case 

regarding the seizure of all copies of an erotic novel by Guillaume Apollinaire which was 

published in Turkish, the Court proclaimed that the public of a given language should not 

be prevented from having access to a work which is part of the “European literary 

heritage”.916 

The Court has also linked language to cultural identity when dealing with freedom 

of expression. Given the absence of a provision which embodies linguistic rights, the Court 

discusses them based on other rights laid down in the ECHR, including freedom of 

assembly, right to private and family life, and right to education, and usually with 
                                                
909 See Palomo Sánchez & Others v. Spain, cited above, para. 76. 
910 See M’Bala M’Bala v. France, cited above, para. 39. 
911 See Ehrmann & SCI VHI v. France, cited above. 
912 See Lindon, Otchakovsky-Laurens & July v. France, cited above, para. 51. 
913 See Akdaş v. Turkey, cited above, para. 30. 
914 See Ehrmann & SCI VHI v. France, cited above. 
915 See Vereinigung Bildender Künstler v. Austria, cited above, para. 33. 
916 See Akdaş v. Turkey, cited above, para. 30. 
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reference to linguistic minorities. In general, states are free to regulate the use of their 

official language in official documents, including identity papers, in the correspondence of 

individuals with public authorities, or before official institutions.917 In a case regarding the 

use of a language other than French in the Assembly of French Polynesia, even though the 

Court recalled that the choice of language in the context of parliament falls outside the 

scope of the Convention,918 it recognized that language constitutes a fundamental element 

of cultural identity.919 In a case where the Turkish authorities decided to dissolve the 

Education and Science Workers’ Union because the union’s constitution advocated 

education in one’s mother language, the Court found a violation of Articles 10 and 11 and 

pronounced that “Article 10 encompasses the freedom to receive and impart information 

and ideas in any language which affords the opportunity to take part in the public exchange 

of cultural, political and social information and ideas of all kinds”.920 

The Court has further acknowledged the search for historical truth as an integral 

part of freedom of expression.921 It highlighted the importance for a state to debate its own 

history openly and dispassionately922 and to allow access to original documentary sources 

for legitimate historical research.923 It has also stressed that the negation or revision of 

clearly established historical facts, such as the Holocaust, is not protected under freedom of 

expression, but it falls instead within the ambit of Article 17 which prohibits the abuse of 

rights, by constituting for instance a serious form of “racial defamation of Jews and of 

incitement to hatred of them”.924 

Last but not least, the Court has emphasized the significance of academic freedom, 

which “comprises the academics’ freedom to express freely their opinion about the 

                                                
917 See the Report by the Research Division of the ECtHR, “Cultural rights in the case-law of the European 
Court of Human Rights”, prepared in January 2011 and updated on 17 January 2017, paras. 57-67. 
918 See ECtHR, Podkolzina v. Latvia, Application No. 46726/99, Judgment, 9 April 2002. 
919 See ECtHR, Birk-Levy v. France, Application No. 39426/06, Admissibility Decision, 21 September 2010. 
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Others v. Turkey, Application Nos. 60912/08, 49197/06, 14871/09, 23196/07 & 50242/08, Judgment, 27 May 
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921 See ECtHR, Chauvy & Others v. France, Application No. 64915/01, Judgment, 29 September 2004, para. 
69. See also ECtHR, Orban & Others v. France, Application No. 20985/05, Judgment, 15 January 2009; 
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Application Nos. 2668/07, 6102/08, 30079/08, 7072/09 & 7124/09, Judgment, 14 September 2010. 
922 See ECtHR, Monnat v. Switzerland, Application No. 73604/01, Judgment, 21 September 2006, para. 64. 
923 See ECtHR, Kenedi v. Hungary, Application No. 31475/05, Judgment, 26 May 2009, para. 43. 
924 See ECtHR, Garaudy v. France, Application No. 65831/01, Admissibility Decision, 24 June 2003. See 
also ECtHR, Perinçek v. Switzerland, Application No. 27510/08, Judgment, 15 October 2015, para. 280. 
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institution or system in which they work and freedom to distribute knowledge and truth 

without restriction”.925 

 

4.3.6.4 Freedom of assembly and association and cultural identity 

 

Since the late 1990s, the ECtHR has been receiving applications relating to the way of life 

of a minority group as being pertinent to Article 11 on the right to freedom of assembly 

and association. These cases are concerned with the refusal by state authorities to register 

associations which claim to represent a national minority group. The Court has stated that 

minorities are entitled to set up organizations to protect and develop their own culture and 

their minority consciousness. It seems to imply that cultural associations represent an 

important aspect of cultural identity and that culture denotes a certain way of self-

reflection. 

More specifically, the Court found a breach of Article 11 when the Greek courts 

refused to register a Macedonian cultural organisation on the grounds that it represented a 

danger to the territorial integrity of the country,926 or when the Bulgarian authorities 

refused to register an association of the Macedonian minority.927 On the contrary, no 

violation was found in a case where the organization concerned, which was set up to 

promote the Silesian culture, raised questions over its real purposes. The Polish authorities 

were considered to have complied with the principle of proportionality.928 

The Court declared further that the right to express one’s views through freedom of 

association highlights the right of individuals to express their beliefs about their ethnic 

identity in a lawful context.929 This right was associated with the notion of personal 

autonomy.930 Similarly, there is a plethora of cases, regarding states’ refusal to confer 

official recognition to organizations, which indicates the interplay between Article 11 and 

                                                
925 See ECtHR, Sorguç v. Turkey, Application No. 17089/03, Judgment, 23 June 2009, para. 35. See also 
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926 See ECtHR, Sidiropoulos & Others v. Greece, Application No. 26695/95, Judgment, 10 July 1998. 
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the guarantees for the collective manifestation of belief of Article 9 on freedom of thought, 

conscience and religion. 

Under this prism, the refusal by domestic authorities to recognize the applicant 

church’s legal personality was successfully challenged.931 In another case, the Court found 

that the Russian authorities’ refusal to allow the Salvation Army to be registered as a 

religious association, denying thus its members the right to practice their religion, 

amounted to a violation of Article 11 read in light of Article 9.932 In other cases, a violation 

of Article 9 was established because of the refusal of state authorities to grant legal 

personality to Jehovah’s Witnesses.933 On the contrary, the Court found no denigration of 

the faith of a religious organization and no overstepping of the bounds of public interest 

from the classification of that organization as a “youth sect”, “youth religion”, “sect” and 

“psycho-sect”.934 

Moreover, the Court confirmed the right of minority members to hold peaceful 

public meetings, such as in commemoration of historical events to which they attach 

particular significance. It has stated, for example, that meetings cannot be banned for 

spreading a minority consciousness, unless there is a call for use of violence or any 

rejection of democratic principles.935 In another case, the Court found no discriminatory 

treatment regarding the ban of a demonstration of organizations of French-speaking 

inhabitants with separation aspirations. It held that this ban had been applied without 

distinction to the demonstrations organized by the applicants and by an anti-separatist 

movement for the same day. This coincidence of demonstrations had raised the fear of the 

possibility of clashes between these two groups.936 

Furthermore, the Court emphasized that state authorities enjoy a narrow margin of 

appreciation in dissolving political parties, because pluralism of ideas and parties constitute 

an inherent element of democracy. Nonetheless, in a number of cases, it found no violation 

of the Convention on the ground that any conduct, which runs counter to the principle of 

                                                
931 See ECtHR, Canea Catholic Church v. Greece, Application No. 25528/94, Judgment, 16 December 1997 
and ECtHR, Metropolitan Church of Bessarabia & Others v. Moldova, Application No. 45701/99, Judgment, 
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January 2007. 
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Judgment, 31 July 2008 and ECtHR, Jehovah’s Witnesses of Moscow v. Russia, Application No. 302/02, 
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secularism, cannot be accepted as being part of the right to freedom to manifest one’s 

religion.937 

 

4.3.6.5 Right to property and cultural heritage 

 

The ΕCtHR refers often to cultural heritage, bringing the notion of cultural identity to the 

fore. The protection of cultural heritage has not been recognized as such but as a legitimate 

aim that states may pursue when interfering with individual rights, particularly with the 

right to property enshrined in Article 1 of the First Protocol to the ECHR.938 Indeed, in a 

case regarding the return of Parthenon Marbles to Greece, the Court underlined that “the 

applicant has failed to point to any case of this Court where it has held that Article 8 gives 

rise to a general right to protection of cultural heritage of the nature contended for in the 

present case”.939 

This position was articulated in several cases, such as in a case dealing with the 

non-compensation of the initial owners of a building, which was classified as a national 

cultural monument and turned into a museum. Although a violation of the right to property 

was found, the protection of a country’s cultural heritage was conceived as a legitimate 

aim of interference.940 In another case, the failure of state authorities to permit the 

applicant to exercise properly the right of pre-emption over a Van Gogh painting was 

considered to amount to a violation of the right to property. The Court pronounced 

nonetheless that the works of art belong to the “universal culture” and “cultural heritage of 

all nations”, to which the wide public should have access given the general interest in 

universal culture,941 and in this respect, it considered that “the control by the State of the 

market in works of art is a legitimate aim for the purposes of protecting a country's cultural 

and artistic heritage”.942 

In another case, the Court ruled that the non-consideration of the special 

architectural and historical characteristics of a building listed as “cultural property” when 

                                                
937 See ECtHR, United Communist Party of Turkey & Others v. Turkey, Application No. 19392/9230, 
Judgment, 30 January 1998; ECtHR, Freedom and Democracy Party (ÖZDEP) v. Turkey, Application No. 
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Application Nos. 41340/98, 41342/98, 41343/98 & 41344/98, Judgment, 13 February 2003. 
938 See also the Report by the Research Division of the ECtHR, “Cultural rights in the case-law of the 
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assessing the compensation for its expropriation amounted to a violation of the right to 

property.943 It underlined the essential value of cultural heritage and stressed that the 

conservation and sustainable use of cultural heritage contributes to the preservation of a 

certain quality of life and to the preservation of the historical, cultural, and artistic roots of 

a region and its habitants.944 Similarly, while assessing the violation of the right to 

property, the Court took into consideration the cultural and historical significance of a 

library and of a museum which Romania failed to return to a catholic religious 

community.945 

The Court has further emphasized the significance of protecting the wider 

environment, such as forests and coastal areas, regarding natural heritage as a legitimate 

aim for interfering with the right to property.946 It has proclaimed that “the quality of the 

environment surrounding protected national heritage structures” was “a legitimate aim for 

the purposes of protecting a country’s cultural heritage”.947 

 

4.3.6.6 Right to education and cultural identity 

 

The ECtHR has associated the concept of cultural identity with the right to education, 

based on Article 2 on education of the First Protocol to the ECHR.948 In relation to higher 

education, the Court quoted from the Convention on the Recognition of Qualifications 

concerning Higher Education in the European Region, which underlines that higher 

education “is instrumental in the pursuit and advancement of knowledge” and “constitutes 

an exceptionally rich cultural and scientific asset for both individuals and society”.949 

The Court has implied this connection between cultural identity and education 

especially in relation to Roma children, who are often placed in special schools or are 

                                                
943 See ECtHR, Kozacıoğlu v. Turkey, Application No. 2334/03, Judgment, 19 February 2009, paras. 53, 64, 
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944 See ibid, para. 54. 
945 See ECtHR, Catholic Archdiocese of Alba Iulia v. Romania, Application No. 33003/03, Judgment, 25 
September 2012. 
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ECtHR, Depalle v. France, Aplication No. 34044/02, Judgment, 29 March 2010 para. 81; ECtHR, Turgut & 
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947 See ECtHR, Ehrmann & SCI VHI v. France, Application No. 2777/10, Admissibility Decision, 7 June 
2011. 
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curriculum in religious education. 
949 See ECtHR, Leyla Şahin v. Turkey, Application No. 44774/98, Judgment, 10 November 2005, para. 136. 
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segregated in Roma-only classes.950 It has pronounced that “the vulnerable position of 

Roma/Gypsies means that special consideration should be given to their needs and their 

different lifestyle”.951 There have been certainly other cases, besides the Roma ones, which 

have been associated with the cultural background of the applicant and where a violation of 

the right to education was found. In such a case, for example, the applicant’s children were 

excluded from a school they had attended due to the non-registration of their Chechen 

father as a resident of the city.952 

In a nutshell, while addressing several rights of the Convention, most notably the 

right to private life, freedom of religion, freedom of expression, freedom of assembly and 

association, the right to property, and the right to education, the ECtHR ruled on the 

assertion and manifestation of minority groups’ culture in the public domain. In such a 

context, culture was understood as the total way of life of a community. 

 

4.4 The concept of culture in human rights minority-specific instruments  

 

4.4.1 The Declaration on the Rights of Persons Belonging to National or 

Ethnic, Religious and Linguistic Minorities 

 

Article 27 ICCPR and its subsequent development opened the way for the adoption of the 

UN Declaration on the Rights of Persons Belonging to National or Ethnic, Religious and 

Linguistic Minorities (hereafter Declaration on Minorities) in 1992.953 

The use of identity in Article 1, and in particular the reference to the “ethnic, 

cultural, religious and linguistic identity”, has been acclaimed for corresponding to the 

contemporary desires of minorities. This importance attached to the protection of cultural 

identity, which is meant to indicate a fundamental characteristic of communities, reveals 

the non-assimilation requirement for distinct ways of life and a movement towards the 

                                                
950 See ECtHR, Sampanis & Others v. Greece, Application No. 32526/05, Judgment, 6 June 2006; ECtHR, 
D. H. & Others v. the Czech Republic, Application No. 57325/00, Chamber Judgment of 7 February 2006, 
and Grand Chamber Judgment of 23 November 2007; ECtHR, Orsus & Others v. Croatia, Application No. 
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Horváth és Vadászi v. Hungary, Application No. 2351/06, Admissibility Decision, 9 November 2010; 
ECtHR, Sampani & Others v. Greece, Application No. 32526/05, Judgment, 11 December 2012; ECtHR, 
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952 See ECtHR, Timishev v. Russia, Application Nos. 55762/00 & 55974/00, Judgment, 13 December 2005. 
953 See Donders 2002, p. 191. 



Chapter 4: The Object of the Child’s Right to Cultural Identity 

 

 148 

protection of cultural diversity. These distinct ways of life are further elaborated in the 

subsequent Articles 2 and 4, which refer to particular aspects such as religion, language, 

traditions, customs, history, and education. 

It is noteworthy mentioning Article 4(4) of the Declaration on Minorities which 

provides, together with the FCNM which is discussed below, for a multicultural and 

intercultural education. Article 4(4) foresees that “[s]tates should, where appropriate, take 

measures in the field of education, in order to encourage knowledge of the history, 

traditions, language and culture of the minorities existing within their territory. Persons 

belonging to minorities should have adequate opportunities to gain knowledge of the 

society as a whole”. These two instruments seek to protect and promote the identity of 

minorities and to celebrate the diversity of cultures, addressing both the curriculum content 

and the educational decision-making processes.954 

Regarding the curriculum content, three elements in curriculum standards should be 

included, namely the multicultural education, meaning the imparting of knowledge to 

minorities of their own culture, history, tradition, and language, secondly the intercultural 

education, meaning awareness of minorities and of the general population with regard to 

the society as a whole and to the minority presence respectively, and thirdly the 

transmission to minorities of all the knowledge and skills required for a personal success in 

the wider society.955 

Regarding the educational decision-making processes, the curriculum content 

should be developed with the active participation of the representatives of the minorities 

concerned.956 

 

4.4.2 The Convention No. 169 on Indigenous and Tribal Peoples in 

Independent Countries and the Declaration on the Rights of 

Indigenous Peoples 

 

The conception of culture is even more detailed with respect to instruments for the 

protection of the rights of indigenous peoples. The Convention No. 169 on Indigenous and 

Tribal Peoples in Independent Countries (hereafter Convention No. 169), which was 
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adopted by the International Labour Conference of the International Labour Organization 

in 1989, refers to the social and cultural identity, customs, traditions, and institutions,957 to 

the social, cultural, religious, and spiritual values and practices,958 and to the relationship 

between culture and land.959 

However, it would be the 2007 UN Declaration on the Rights of Indigenous 

Peoples (hereafter Declaration on Indigenous Peoples), which was adopted by the 

International Labour Conference of the ILO, to display the most holistic understanding of 

culture.960 The Declaration, following closely the collective sense of indigenous peoples of 

who they are and what their vision is for the future,961 seeks to shield their cultural and 

social reproduction as a group.962 It is concerned with the material and immaterial 

manifestations of their culture and with their participation in the democratic polity, 

safeguarding their cultural integrity and the impact of their culture in the public sphere.963 

These protected specificities of their culture include tangible and intangible 

heritage, languages, customs, traditions, religion, ceremonies, sites, ancestral land, cultural 

property, spirituality, world views, education, media, legal and traditional knowledge 

systems of governance.964 In a few words, they are concerned with the cultural, social, 

economic, and political development of indigenous peoples.965 Identity as a term is 

mentioned in Article 2, which prohibits discrimination based on identity, and Article 33, 

which recognizes the right to determine one’s identity. 

In the Declaration, there are both individual rights, which are attributed to the 

members of indigenous communities, and group rights, which are attributed to the 

indigenous communities as such. Indigenous peoples are treated as subjects of various 

group rights, including the rights to live as distinct peoples, to belong to an indigenous 

community, to transmit their culture to future generations,966 and to be protected against 

ethnocide and cultural genocide.967 

 

                                                
957 See Article 2(2). 
958 See Article 5. 
959 See Article 13. 
960 See also Vrdoljak 2008a. 
961 See Stamatopoulou 2011, p. 388. 
962 See also J. Gilbert 2006, p. 116. 
963 See Stamatopoulou 2011, p. 389. 
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4.4.3 The Framework Convention for the Protection of National 

Minorities 

 

The Council of Europe’s Framework Convention for the Protection of National Minorities 

was adopted in 1995 and entered into force in 1998. The FCNM, together with its added 

explanatory report which casts interpretative light on its provisions, contain several 

references to cultural identity. The Advisory Committee (hereafter AC) on the FCNM has 

confirmed several aspects of the explanatory report. The AC is composed of experts in 

human rights and aims at assisting the Committee on Ministers which adopts conclusions 

and recommendations on the basis of the periodically submitted state reports. The AC 

formulates country-specific Opinions on the implementation of the FCNM and summarizes 

its experience and views on the most significant issues being encountered during its 

monitoring work. So far, it has developed three thematic commentaries on education, 

participation, and language of national minorities.968 

The FCNM proclaims expressively in Article 5 that the essential elements of one’s 

national identity include religion, language, traditions, and cultural heritage. Article 5(1) 

reads as follows: “The Parties undertake to promote the conditions necessary for persons 

belonging to national minorities to maintain and develop their culture, and to preserve the 

essential elements of their identity, namely their religion, language, traditions and cultural 

heritage”. The explanatory report emphasizes that the purpose of Article 5 is exactly the 

maintenance and development of one’s culture and the preservation of one’s identity.969 

The FCNM prohibits non-discrimination based on cultural identity in Article 6, whose 

purpose according to the explanatory report is the integration into society whilst preserving 

one’s identity.970 Similarly, Article 5(2) prohibits explicitly the assimilation of members of 

national minorities. 

In addition to Article 5, linguistic, educational, and other rights within the FCNM 

are closely interrelated with the notion of cultural identity. The explanatory report 

highlights that linguistic rights are included in Articles 10 and 11 because the “use of a 

                                                
968 See Commentary No. 1 on Education under the Framework Convention for the Protection of National 
Minorities (adopted on 2 March 2006); Commentary No. 2 on The Effective Participation of Persons 
Belonging to National Minorities in Cultural, Social and Economic Life and in Public Affairs (adopted on 27 
February 2008); Commentary No. 3 on The Language Rights of Persons belonging to National Minorities 
under the Framework Convention (adopted on 24 May 2012).   
969 See CoE Doc. Explanatory Report on the Framework Convention, 1995, paras. 42-44, p. 205. See also the 
Preamble of the FCNM. 
970 See ibid, para. 49, p. 205. 
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minority language represents one of the principle means by which such persons can assert 

and preserve their identity”.971 The Ad Hoc Committee for the Protection of National 

Minorities (CAHMIN) has also affirmed that during the drafting of the FCNM, language 

was regarded as “a possible element of identity”.972 Moreover, Articles 12 to 14 on 

educational rights lay down the right to learn and teach knowledge of the minority culture. 

Especially Article 12(1) FCNM foresees the following: “The Parties shall, where 

appropriate, take measures in the fields of education and research to foster knowledge of 

the culture, history, language and religion of their national minorities and of the majority”. 

Furthermore, Articles 17 and 20 establish the right to establish and maintain trans-frontier 

contacts with persons with whom minority members “share an ethnic, cultural, linguistic or 

religious identity, or a common cultural heritage”. The explanatory report stresses that such 

contacts can be important to the maintenance and development of the culture of minority 

members and the preservation of their identity.973 

As far as the AC’s commentaries are concerned, the AC points out that the FCNM 

forms an “integral part of international human rights instruments”.974 Moreover, it 

highlights that the purpose of Article 5 is to guarantee effectively “the right of persons 

belonging to national minorities to identity”.975 Furthermore, it underlines that the principle 

of non-discrimination, the right to enjoy one’s culture, and the right to participate in 

cultural life976 constitute “the three corners of a triangle which together form the main 

foundations of the Framework Convention”.977 For the AC, the right to effective 

participation in cultural and more broadly in public life necessitates further that the 

concerns of minority members over their identity be heard and effectively taken into 

account.978 Focusing on integration as opposed to assimilation, the AC stresses also the 

importance of the “positive sense of belonging for all members of society”.979 

The AC has placed particular emphasis on the personal dimension of culture. 

Although the terms ‘culture’ and ‘identity’ seem to be used interchanged, the AC refers 

often to personal and individual identities.980 It uses Article 3(1) as a main point of 

                                                
971 See ibid, para. 63, p. 207. 
972 See CoE Doc. CAHMIN (94) 13, April 1994, p. 6. 
973 See the Explanatory Report, cited above, para. 83, p. 210. 
974 See Commentary No. 1, cited above, para. 8, p. 10. 
975 See Commentary No. 2, cited above, para. 14, p. 21. 
976 See Articles 4, 5 and 15 FCNM respectively.  
977 See Commentary No. 2, cited above, para 13, p. 20. 
978 See ibid, para. 15, p. 21. 
979 See Commentary No. 3, cited above, para. 25, p. 9. 
980 See, for example, ibid, para. 13, p. 6. 
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reference, deriving from it the “principle of free self-identification”.981 Article 3(1) stresses 

in particular that “[e]very person belonging to a national minority shall have the right 

freely to choose to be treated or not to be treated as such and no disadvantage shall result 

from this choice or from the exercise of the rights which are connected to that choice”. The 

AC underlines the importance of this principle by connecting its relevance to the 

interpretation and implementation of the whole FCNM.982 This principle indicates for the 

AC a freedom of choice to be affiliated with a particular group,983 as well as a freedom of 

multiple and situational affiliation.984 It observes particularly that “[a] person may also 

identify himself or herself in different ways for different purposes, depending on the 

relevance of identification for him or for her in a particular situation” and stresses that the 

principle of self-identification embodied in Article 3 “guarantees the possibility of multiple 

affiliation”.985 

The AC requires that this subjective choice be inseparably linked to objective 

criteria relevant to the person’s identity.986 These criteria are already known by the FCNM, 

which are meant to include religion, language, traditions, and cultural heritage.987 The AC 

has confirmed that such characteristics have a dimension which is linked to personal 

identity. In particular, it acknowledges verbally the significance of “free identification of 

persons through language” for one’s identity988 and characterizes language as “an essential 

marker of identity”.989 It appears thus that cultural identity denotes for the AC both the 

presence of particular traits of a community and the perception of these traits by the 

individuals. 

In addition to the objective and subjective dimension of culture, the AC affirms that 

identity “is not static but evolves throughout a person’s life”.990 For the AC hence cultures 

and identities do not constitute accomplished products with certain features, but they are in 

a continuous process of adaptation and redefinition.991 It stresses further that integration 

                                                
981 See Commentary No. 3, cited above, para. 16, p. 6. 
982 See ibid. 
983 See ibid, para. 17, p. 7. 
984 See ibid, para. 18, p. 7. 
985 See ibid, para. 18, p. 7. 
986 See ibid, para. 17, p. 7. 
987 See Article 5 FCNM. 
988 See Commentary No. 3, cited above, para. 13, p. 6. 
989 See ibid, para. 16, p. 6 
990 See ibid, para. 13. 
991 See further Hall 1990, p. 222; Stavenhagen 1990, p. 258; Morley & Robins 1995, pp. 26, 44-45; Parekh 
2000, p. 269.  
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leads to “changes within both the majority and minority cultures”992 and suggests that the 

essential components of minority cultures, such as language, should be recognized and 

treated as part of the whole cultural wealth of a state.993 

It is worth discussing the AC’s approach towards the right to education. The AC has 

characterized the “development of respect for the child’s identity” as both a primordial and 

instrumental aim of education.994 Education is meant to contribute to the expression of 

identity,995 several elements of which are indicatively listed, such as religion, geographical 

location, and gender.996 Subsequently, the AC focuses implicitly on culture when referring 

to the “maintenance and development of the elements of the identities” of minority 

members through and within education.997 Education is supposed to safeguard, firstly, the 

maintenance and development of minority cultures and, secondly, the integration and 

participation of minority members in the society as a whole.998 The AC has actually 

stressed that the provisions on education are further explanations of what cultural identity 

means in the field of education.999 

The AC lays special emphasis on the multicultural and intercultural dimension of 

education, with regard for instance to the curriculum, training of teachers, and intercultural 

contacts with kin states.1000 In this respect, it provides a very coherent definition of 

multicultural and intercultural education: “… multicultural education involves educational 

policies and practices which meet the separate educational needs of groups in society 

belonging to different cultural traditions, while intercultural education involves 

educational policies and practices whereby persons belonging to different cultures, whether 

in a majority or minority position, learn to interact constructively with each other”.1001 It 

further focuses on the need for an involving intercultural dialogue so that both majorities 

and minorities become aware of the elements of identities of each other.1002 

Therefore, the AC seems to recognize the interconnection of cultures and that 

persons participate in various cultural communities and create heterogeneous 

                                                
992 See Commentary No. 3, cited above, para. 25, p. 9. 
993 See Commentary No. 1, cited above, para. 65, p. 40. 
994 See ibid, paras. 19 & 21, p. 15. 
995 See ibid, para. 21, p. 16. 
996 See ibid, para. 45, p. 30. 
997 See ibid, para. 46, p. 30. 
998 See ibid, para. 7, p. 10, as well as para. 46, pp. 30-31 & para. 89, p. 55. See also Commentary No. 3, cited 
above, para. 25, pp. 17-18. 
999 See Commentary No. 3, ibid, para. 24, p. 17 & para. 25, p. 18. 
1000 See Commentary No. 1, cited above. 
1001 See ibid, para 40, p. 28. 
1002 See ibid, para. 49, p. 32. 
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communities.1003 Individuals develop multiple cultural identities, which form all together 

their unique individual cultural identity.1004 Culture is recognized as a changeable process, 

which is to be taken into account in the field of education. 

 

4.5 The concept of culture in the CRC 

 

Article 31 CRC on the right to participate in cultural life and Article 30 CRC on the 

minority rights to culture constitute the core of a child’s right to culture.1005 In this respect, 

they are rendered highly relevant to Article 8 CRC on the right to identity.1006 

Apart from Articles 30 and 31 which all deal by definition with cultural identity 

issues, the Convention explicitly acknowledges a special role to culture in Articles 20 and 

21, which pertain to civil rights and concern adoptions, and in Articles 28 and 29, which 

pertain to cultural rights in a broad sense and refer to education. 

 

4.5.1 The right to participate in cultural life 

 

Article 31 CRC reads as follows: “1. States Parties recognize the right of the child to rest 

and leisure, to engage in play and recreational activities appropriate to the age of the child 

and to participate freely in cultural life and the arts. 2. States Parties shall respect and 

promote the right of the child to participate fully in cultural and artistic life and shall 

encourage the provision of appropriate and equal opportunities for cultural, artistic, 

recreational and leisure activity.” 

The drafting history of Article 31 reveals that its intended aim was the promotion 

and protection of the child’s development within the context of his or her family, school, 

and community.1007 Three distinct rights were incorporated in the final text, despite the fact 

that they shared the same goal. These rights were the right to play and recreational 

activities, the right to rest and leisure, and the right to cultural life and arts. They reflected 

the long discussions which resulted in an independent provision, especially in relation to 

the right to education with which they were associated.1008 

                                                
1003 See also Morley & Robins 1995, pp. 128-129; Keller 1998, p. 36. 
1004 See ibid. 
1005 See also in relation to Article 30 CRC, Doek 2008, p. 288. 
1006 See also ibid, pp. 291-292. 
1007 See Detrick 1992, pp. 414-418.  
1008 See ibid. 
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In literature, play seems to have both an instrumental value, being conducive to the 

physical and psychological health and social development of the child, and an intrinsic 

value, being significant as such for enhancing the child’s enjoyment and quality of life.1009 

In view of the other international standards mentioned in this Chapter, the right to cultural 

life and arts can be understood as the right to participate actively in multiple cultural 

settings, each of which represents distinct but interconnected ways of life. Considering also 

the work of the CRC/C,1010 the child’s right to participate in cultural life is conducive to 

leading a meaningful and increasingly autonomous life. 

 

4.5.2 Minority rights to culture 

 

Article 30 CRC reads as follows: “In those States in which ethnic, religious or linguistic 

minorities or persons of indigenous origin exist, a child belonging to such a minority or 

who is indigenous shall not be denied the right, in community with other members of his or 

her group, to enjoy his or her own culture, to profess and practise his or her own religion, 

or to use his or her own language”. 

The drafting process of Article 30 reveals that the issue at hand was the 

preservation of the child’s cultural identity. The cultural identity of children was identified 

with that of their parents and of the minority or indigenous community to which they 

belonged. More specifically, Article 30 was introduced with the proposals of 1983, 1985, 

and 1986. The proposal of 1983 was submitted by the representative of Algeria and was 

concerned with the retention of cultural identity by children living in a foreign state.1011 

Both proposals of 1985 and 1986 were submitted by an indigenous peoples’ NGO, the 

“Four Directions Council”. The desire to protect the rights of children to learn about their 

parents’ culture and religion dictated the proposal of 1985.1012 The proposal of 1986 made 

a direct and exclusive reference to indigenous persons and to the protection of indigenous 

children’s education, culture, and language.1013 

                                                
1009 See Lester & Russell 2008. 
1010 See Chapter 2, section 2.9 on the importance of cultural activities for the child’s cultural identity. 
1011 See Report of the 1983 Working Group on a Draft Convention on the Rights of the Child, reproduced at 
Office of the United Nations High Commissioner for Human Rights, Legislative History of the Convention 
on the Rights of the Child, Volume 2, New York & Geneva 2007, p. 675. 
1012 See ibid, Report of the 1985 Working Group, p. 675. 
1013 See ibid, Report of the 1986 Working Group, paras. 65-67, p. 676.  
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A drafting group of Australia, Norway, the Four Directions Council, and Finland 

was set up to elaborate upon a compromise text given all these competing versions.1014 

After the suggestion of the Canadian delegation to consider the issues of education and 

adoption in separate articles1015 and the non-consensus during the second reading by the 

drafting party which consisted of Brazil, France, Italy, Norway, Senegal, and former 

Yugoslavia,1016 the final text was the version adopted at the first reading with two changes; 

one on the language employed, which kept gender neutrality, and the other on the removal 

of the word ‘populations’, which referred to indigenous peoples.1017 

The similar wording and the travaux préparatoires reveal further that Article 30 

CRC is based on Article 27 ICCPR,1018 with an additional reference to the indigenous child 

which is not to be found in any other general human rights instrument.1019 Taking into 

account the relevant approach of the CRC/C as well,1020 Article 30 aims at facilitating the 

activities of the cultural pursuits of children belonging to minorities and indigenous 

communities, acknowledging the significance and vulnerability of these areas of their 

lives. It establishes and recognizes rights which are distinct from, and additional to, all the 

other rights of the Convention which all children are already entitled to enjoy.1021 

 

4.5.3 Inter-country adoptions 

 

Article 21(b) CRC urges state to “[r]ecognize that inter-country adoption may be 

considered as an alternative means of child’s care, if the child cannot be placed in a foster 

or an adoptive family or cannot in any suitable manner be cared for in the child's country 

of origin”. 

Article 21(b) implicitly envisages inter-country adoption only as a last resort.1022 

During the drafting process, the representative of Brazil expressed the view that this 

provision should be interpreted in such a way as to envisage inter-country adoption only 

                                                
1014 See ibid, Report of the 1987 Working Group, paras. 54-70, pp. 676-679. 
1015 See ibid, para. 60, pp. 677-678. 
1016 See ibid, Discussion and adoption at second reading, paras. 492-502 & 730, pp. 681-682. 
1017 See ibid, Text as adopted at first reading, p. 679. 
1018 See Detrick 1999, p. 535, with further references. 
1019 See Doek 2008, pp. 289 & 292.  
1020 See Chapter 2, section 2.4 on the particular consideration of the cultural needs of minority and indigenous 
children. 
1021 See also Detrick 1999, p. 536. 
1022 See Van Bueren 1995, p. 102. 
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“when other possibilities are exhausted”.1023 The Venezuelan delegation suggested 

similarly that inter-country adoption “should be treated as an extreme and exceptional 

measure and not just as an “alternative means of child care”.”1024 The structure itself of the 

Convention reveals that the preservation of the child’s culture constitutes a factor which 

has prescribed this formulation. Besides, similar considerations are to be found elsewhere 

in international human rights law. Under the case law of the ECtHR regarding family law 

issues,1025 for instance, states are required to consider parents’ religious beliefs with respect 

to their children’s education when placing a child in alternative care.1026  

Moreover, Article 20(3) CRC, which regards adoption as a form of alternative care 

for the child deprived of his or her family environment, requires explicitly attention to the 

“desirability of continuity in a child’s upbringing and to the child’s ethnic, religious, 

cultural and linguistic background”. Similarly, Article 25(3) AfrCH requires consideration 

of “the desirability of continuity in a child’s upbringing and to the child’s ethnic, religious 

or linguistic background” in the context of alternative family care. The “cultural 

continuity” of Article 20(3) CRC refers implicitly to both national and inter-country 

adoptions. 

Indeed, commenting on his delegation’s interpretation of the obligations under 

Article 21(b) CRC, the observer for Canada expressed the statement, that “[i]t is the view 

of the Canadian delegation that the phrase in [Article 20(3)], that in any consideration of 

alternative family care, due regard should be paid to the desirability of continuity in a 

child’s upbringing and to the child’s ethnic, religious, cultural and linguistic background, 

should be applied equally to all instances as provided for in [Article 21]”.1027 During the 

second reading of the CRC, the delegation of Brazil expressed its agreement with that 

statement.1028 Given that no state dissented from the interpretation expressed by Canada 

and Brazil, it can be argued that the “cultural continuity” applies not only to inter-country 

adoptions, but also to national adoptions.1029 Besides, such a duty is conferred upon all 

states parties, not only to Canada and Brazil, because the “cultural continuity” applies 

                                                
1023 See Report of the 1989 Working Group, para. 369, reproduced at Legislative History of the CRC, cited 
above, p. 552. 
1024 See ibid, para. 356, p. 550 
1025 See in particular ECtHR, Olsson & Olsson v. Sweden, Application No. 10465/83, Judgment, 24 March 
1988. 
1026 See also Kilkelly 2009, p. 254. 
1027 See Report of the 1989 Working Group, cited above, para. 368, pp. 551-552. 
1028 See ibid, para. 369, p. 552. 
1029 See Van Bueren 1995, p. 102. 
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“[w]hen considering solutions”, and the word ‘solutions’ is not qualified by the word 

‘national’.1030 

Furthermore, the inclusion of the principle of best interests in Article 21 and its 

application to all cases of adoption suggests that culture may be treated as the paramount 

consideration in finding out solutions in the context of adoption. In fact, it has been argued 

that the drafting process of Article 20(3) reveals that “this provision was meant to give 

some content to the criteria to be taken into account in the application of the general 

principle of the best interests of the child, as laid down in Article 3, in matters relating to 

his or her placement”1031 and that “[i]t is in the best interests of the child that such 

alternative care should be sensitive to the cultural heritage of the child”.1032 The best 

interests standard in the context of Article 21 is further qualified as ‘the paramount 

consideration’, which takes precedence over other considerations, and not merely as ‘a 

primary consideration’ like in Article 3 which can relent in light of other considerations. 

All these parameters discussed above show that the maintenance of the child’s 

culture constitutes a reason for treating inter-country adoption as a last resort, which has 

been also affirmed by the practice of the CRC/C.1033 

 

4.5.4 Education 

 

Education not only provides the transmission of technical knowledge and skills, but it also 

socializes into particular cultural traditions and even more broadly to the culture of 

humanity.1034 The CRC explicitly endorses the cultural dimension of the right to education. 

In particular, it sets cultural identity as one of the goals of a child’s education in Article 

29(1)(c), which reads as follows: “The education of the child shall be directed to “[t]he 

development of respect for the child’s parents, his or her own cultural identity, language 

and values, for the national values of the country in which the child is living, the country 

from which he or she may originate, and for civilizations different from his or her own”. 

Article 28 deals with access to education and Article 29 with the content of 

education. Reading the two articles together, the right to education is conceived as a three 

                                                
1030 See ibid. 
1031 See Detrick 1999, p. 347. 
1032 See Van Bueren 1995, p. 102. 
1033 See Chapter 2, section 2.7 on the alternative care settings and cultural identity. 
1034 See inter alia Doek 2008, p. 287; Habashi 2013, p. 237. 



Chapter 4: The Object of the Child’s Right to Cultural Identity 

 

 159 

dimensional right.1035 First, it involves the right to have access to education.1036 Second, it 

involves the rights within education, which means that children’s human rights are 

respected while attending education.1037 Third, it involves the rights through education, 

which means that education provides the basic framework for ensuring other human 

rights.1038 

Within Article 29(1), education and personal development are firmly connected. 

The CRC/C in its General Comment on education underlines that education “goes far 

beyond formal schooling to embrace the broad range of life experiences and learning 

processes that enable children, individually and collectively, to develop their personalities, 

talents and abilities and to live full and satisfying lives within society”.1039 Culture is 

regarded as an integral part of the child’s development, personality, and way of living. 

The CRC is innovative in that it incorporates all standards and perceptions of 

education which are endorsed in other international human rights instruments. It requires 

the provision of educational services that will enable children to maximize their individual 

talents and to satisfy their particular cultural needs. To this end, it prescribes the 

establishment of links and the maintenance of a constructive interrelation among cultures. 

It sets as a principal goal the development and molding of the child’s unique identity, 

which is to be achieved through the interrelation of the latter with the cultures of the 

child’s parents, community, and country all together and with other civilizations. 

The CRC goes even beyond other international standards. Its principle of the best 

interests of the child informs the normative content of the right to education. The CRC/C 

pays particular attention to the application of this principle to the decision-making 

processes with respect to the child’s education.1040 Moreover, Article 28(2) refers explicitly 

to school discipline and requires that the latter be administered in accordance with the 

child’s human dignity. Furthermore, Article 28(3) highlights the significance of 

international cooperation for issues relating to education. 

Through Articles 28 and 29, the Convention, as well as the CRC/C,1041 confirms the 

interconnection between the concepts of human dignity, education, child’s best interests, 

culture as a way of living, interdependence of cultures, and personal development. In this 
                                                
1035 See Tomaševski 2001, p. 43; Habashi 2013, pp. 237-238. 
1036 See ibid. 
1037 See ibid. 
1038 See ibid. 
1039 See CRC/C, General Comment No. 1 (2001), Article 29(1): The Aims of Education, 17 April 2001, para. 
2. 
1040 See ibid, para. 9. 
1041 See Chapter 2, section 2.8 on culturally sensitive education. 
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respect, Article 29(1)(c) together with Articles 20(3), 30, and 31 mentioned above are 

rendered the key provisions for the symbolic work of the Convention in culture. 

 

4.6 Harmful cultural practices 

 

Bearing in mind the fluidity of the concept of cultural identity, a right to cultural identity 

could entail suppression of individual rights within a cultural context.1042 Exactly because 

it is hard to conceive children’s cultural identity far from the cultural community within 

which they are raised, there is a danger of accepting harmful cultural practices under the 

presumed cultural identity of the child. In this respect, harmful cultural practices constitute 

a matter of application with respect to a right to cultural identity.  

Cultural practices guide their members on how they should live or behave. 

According to the sociologist Émile Durkheim, such practices create a space of social life 

where the collective consciousness of a community is fortified and individuals interact 

with each other on the basis of common understandings, they generate a system of beliefs 

and rules, symbols of group membership, stable social relations, group coherence and 

social solidarity, they reflect social classification and collective order, and they are related 

to gender and sexuality.1043 Cultural practices hence constitute fundamental components of 

the construct of individual and collective identities. 

However, there are cultural practices with devastating effects on children. Besides 

the ones mentioned in the chapter on the work of the CRC/C,1044 other practices may refer, 

for instance, to son preference and its implications for the status of the girl child, neck 

elongation, forced sterilization, early pregnancy, nutritional taboos, unhealthy delivery 

practices, breast ironing, massage of the clitoris, lips plates, domestic violence against 

women, sexual exclusion of wives, dry sexual intercourse, temple prostitution, widowhood 

rites, and burning of widows.1045 Harmful cultural practices could be defined as those 

“practices done deliberately by men [and women] on the body or the psyche of other 

                                                
1042 See Donders 2002, p. 337. 
1043 See Durkheim 1965, pp. 431-433, 445-449, 465-474, 492-493. 
1044 See Chapter 2, section 2.10 on harmful cultural practices. 
1045 See, for example, Harmful Traditional Practices Against Women and Legislation, Expert paper prepared 
by Morissanda Kouyaté, UN Division for the Advancement of Women, UN Economic Commission for 
Africa, EGM/GPLHP/2009/EP.07, 11 May 2009; The impact of harmful traditional practices on the girl 
child, Expert paper prepared by Berhane Ras-Work, UN Division for the Advancement of Women in 
collaboration with UNICEF Expert Group, Innocenti Research Centre Florence, EGM/DVGC/2006/EP.4, 25-
28 September 2006; UN Office of the High Commissioner for Human Rights, Fact Sheet No. 23, Harmful 
Traditional Practices Affecting the Health of Women and Children, August 1995, No. 23. 
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human beings for no therapeutic purpose, but rather for cultural or socio-conventional 

motives and which have harmful consequences on the health and the rights of the 

victims”.1046 

Female genital mutilation, for example, refers to all interventions involving partial 

or total surgical removal of women’s external genitalia or any other injury done on the 

female sexual organ for no therapeutic purposes.1047 It is practiced in at least twenty five 

African states, in Indonesia, Malaysia, and Yemen, as well as in Australia and some 

European states by immigrant communities.1048 The effects of female genital mutilation 

have short-term and long-term implications, including haemorrhage, acute infections, 

bleeding of adjacent organs, violent pain, obstetric complications, untold psychological 

complications, psychiatric disturbances, infertility, blood-transmitted diseases such as 

HIV/AIDS and hepatitis, and even death.1049 

Such practices may have roots in religion and culture, establishing belongingness 

and identity. 1050 Female genital mutilation, for instance, may constitute an essential part of 

the rites of passage ceremonies, such as in the indigenous communities in Liberia and 

Sierra Leone, marking the coming of age of girls and serving as a prerequisite for 

marriageability.1051 Neck elongation, which indicates the practice of the Padaung women 

and girls of Myanmar and Thailand to wear brass rings around their neck, may symbolize 

wealth and status, serve as protection against evils, or adhere to the mythological creation 

of the Padaung people.1052 

Male circumcision can also have different connotations in different communities. 

For the Aboriginal populations in Australia and some African tribes, it symbolizes the 

boy’s passage into manhood.1053 For the Jewish and Muslims, it is a religious requirement 

and a ritual practice with strong historical connotations.1054 According to Genesis of the 

Bible, God commanded Abraham to circumcise himself, his household, and his slaves as 

an everlasting covenant between God and the Jewish people.1055 Circumcision is performed 

under a blessing and naming ceremony and symbolizes the boy’s entry into the Jewish 

                                                
1046 See the Expert paper Harmful Traditional Practices Against Women and Legislation, cited above. 
1047 See ibid and the Fact Sheet No. 23, Harmful Traditional Practices Affecting the Health of Women and 
Children, cited above. 
1048 See ibid. 
1049 See ibid. 
1050 See ibid. 
1051 See ibid. 
1052 See Sabatello 2009, pp. 86-87. 
1053 See DeLaet 2012, p. 568. 
1054 See ibid, pp. 565 & 573. 
1055 See Genesis 17: 4-14. 
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community.1056 Muslims follow the example of the Prophet Muhammad, who was 

circumcised according to the sunnah, the sayings and practices of the Prophet.1057 

Other reasons may also prescribe or contribute to the perpetuation of such 

practices.1058 Female genital mutilation may be performed to reduce sexual desire and to 

ensure a woman’s virginity until marriage as well as chastity and loyalty to her husband 

thereafter. It may also be used to enhance femininity because the clitoris is regarded as a 

shameful deformity and male characteristic of a woman which is to be removed. Other 

major justifications include social integration, fertility, and prevention of child mortality. 

Neck elongation may seek to ensure intermarriage and protection from abduction, by 

making the Padaung women and girls look less attractive to foreign men.1059 Male 

circumcision may also be used as a mechanism for controlling male sexuality,1060 and it is 

widely practiced in the United States, Canada, South Korea, and Australia for cosmetic 

reasons.1061 

In an effort to justify these practices, such as female genital mutilation and male 

circumcision, not on culture but on a scientific rationale, medical practitioners argue 

further that such practices entail health benefits for both sexes, such as a reduced risk of 

vaginal cancer and genital infections for women and diminished risks of urinary tract 

infections and of penile cancer for men.1062 There might also be economic incentives that 

carry on these customs. They can serve as sources of income for practitioners. Neck 

elongation was probably applied by the hills tribes of Northern Thailand only to those girls 

born on a Wednesday of a full moon. The touristic attraction of the custom might have 

contributed to the generalization of the practice among all girls and the wearing of the 

rings at an earlier age.1063 

Harmful cultural practices are not legally treated alike by states and various 

organizations, which seem to consider the health impact of such practices on children. On 

one hand, there are those practices which cause long-term health consequences and 

suffering and, on the other hand, there are those practices with implications which do not 

go beyond a reasonable time for recuperation and inconvenience and which happen 

                                                
1056 See Sabatello 2009, p. 71, with further references.  
1057 See ibid. 
1058 See the Expert paper Harmful Traditional Practices Against Women and Legislation and the Fact Sheet 
No. 23, Harmful Traditional Practices Affecting the Health of Women and Children, cited above. 
1059 See Sabatello 2009, pp. 86-87. 
1060 See DeLaet 2012, pp. 564 & 574. 
1061 See Sabatello 2009, p. 73. 
1062 See DeLaet 2012, pp. 564 & 574. 
1063 See Sabatello 2009, pp. 85-86. 
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incidentally.1064 The health implications of neck elongation, for instance, are not quite 

clear. The term ‘neck elongation’ may be used erroneously to describe the practice of 

draping jewellery over the neck, since it is not the neck itself which is stretched, but other 

body parts.1065 In particular, the brass rings force the chin upward, whereas the shoulder 

bones and the ribcage are compressed downwards.1066 What are not clear either are the 

consequences of removing the inserted instruments from the neck. Would that bring about 

the girl’s death or a severe damage to her spinal cord, or would the affected body parts be 

fully and shortly recovered instead? 

Another notable example is the different approach followed towards female genital 

mutilation and male circumcision. Many states, such as the United States, the United 

Kingdom, New Zealand, Australia, and Canada, as well as other states with high rates of 

female genital mutilation, such as Egypt, Uganda, and Burkina Faso, have enacted legal 

prohibitions against female genital mutilation.1067 The Inter-African Committee on 

Traditional Practices affecting the Health of Women and Children has been working 

particularly on the prevention and elimination of this practice. 

On the contrary, most states, NGOs, and international organizations, such as the 

World Health Organization, do not condemn male circumcision and might even support 

this medical practice on the basis of its alleged link with lower rates of HIV/AIDS 

infection.1068 Male circumcision, which pertains to the removal of some tissues, healthy 

though, of the male genitals, has additionally less bodily impact compared to female 

genital mutilation.1069 It corresponds to the one-fifth of the male population of the world 

and often lies in aesthetic rationales.1070 A noteworthy exception to the tolerance to male 

circumcision is a decision delivered by a German district court in 2012, which ruled that 

non-medical male circumcision constitutes a violation of bodily integrity.1071 Moreover, 

South Africa with its Children’s Act of 2007 proclaims that circumcision is illegal for boys 

under the age of 16 unless there are religious or medical reasons, and Sweden demands that 

male circumcision be carried out by certified professionals.1072 

                                                
1064 See ibid, pp. 233-234. 
1065 See ibid, p. 85. 
1066 See ibid. 
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In the spirit of the Swedish law, a distinction should be made between the practice 

itself and the means by which the practice is performed.1073 The problematic aspect of male 

circumcision, for example, might not be so much its potential for putting per se the child’s 

life and health into danger, but the harmful manner in which it is performed. In some 

African communities, the traditional methods include an unhygienic environment, 

unskilled local practitioners, shared razor blades, and sharpened fingernails, which can 

contribute, among others, to the spread of HIV/AIDS.1074 The safety of the medical 

procedure should be guaranteed instead by employing licensed physicians and using 

sterilized and specially made devices in health facilities.1075 

Furthermore, not only the rationales that motivate the performance of these 

practices can be culturally grounded, but human health can be culturally shaped as well. 

Health and harm should be associated with particular sociocultural settings.1076 Τhe 

indivisible link between body, mind, and culture indicates the existence of spiritual risks 

and benefits together with the physical ones which are emanated from certain practices.1077 

Preclusion of culturally ordained practices may cause other than physical damage to 

children, particularly emotional damage with negative consequences to their identity.1078 

Scientifically and culturally accepted standards, informed by medical, anthropological, and 

sociological studies, can contribute to the assessment of the practice in question.1079 

Male circumcision, for instance, welcomes the boy into the responsibilities which 

are derived from membership in a community,1080 providing the child with pride and 

dignity.1081 The boy will probably suffer considerable harm if he is not circumcised.1082 

Even the secular Jewish parents would relinquish their own beliefs and would have their 

child circumcised in the fear of their child being expelled from the community and causing 

harm to the community itself.1083 

 

International law has been concerned particularly with cultural practices which contravene 

human rights. To mention some examples, the HRC has discussed a Communication 

                                                
1073 See also Sabatello 2009, p. 230. 
1074 See ibid, pp. 74, 124-125. 
1075 See ibid, p. 234. 
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regarding the loss of the applicant’s status and privileges as a Maliseet Indian woman once 

she married a non-Indian. That loss was due to an Act of the Canadian parliament, which 

was not applicable to Indian men who married non-Indian women.1084 The explanatory 

report on the FCNM underlines that the reference to traditions in Article 5 FCNM, which 

deals with the preservation and development of the culture and identity of persons 

belonging to national minorities, does not imply the acceptance of practices which are 

contrary to human rights standards.1085 As regards cultural practices which are detrimental 

to the child’s health, the UN General Assembly, the Office of the High Commissioner for 

Human Rights, the Population Fund, the World Health Organization, and UNICEF have 

denounced female genital mutilation,1086 and Articles 1(3) and 21(1) AfrCH are pertinent 

to the elimination of all harmful cultural practices. 

In the framework of various international instruments and their supervisory bodies, 

such as the ESCR/C and the CEDAW/C,1087 such cultural practices have been conceived as 

gender-based expressions of violence, which are perpetuated by the culturally grounded 

idea of the inferiority and subordination of women and the stereotyped roles of sexes. This 

violence is often understood as physical, sexual, and psychological, which is occurred in 

the context of family, community, and state and which disrespects human dignity and 

affects the well-being especially of girls. Moreover, such practices are regarded primarily 

as violations of the right to health. They are also perceived as gross and unlawful forms of 

discrimination, being interconnected with violations of several other human rights, such as 

right to life, right to physical and mental integrity, right to liberty and security, right 

against all forms of violence, right against all forms of exploitation, freedom of expression, 

freedom of thought, conscience and religion, right to private life, right to marry, right to 

education, and right to an adequate standard of living. 

It is worth noting the observations of the previous Special Rapporteur on violence 

against women, its causes and consequences, Rashida Manjoo, who argues that the 

multifarious meanings of culture are silenced to maintain the idea of male supremacy and 

                                                
1084 See HRC, Sandra Lovelace v. Canada, Communication No. 24/1977, Views of 30 July 1981. 
1085 See CoE Doc. Explanatory Report on the Framework Convention, 1995, paras. 42-44, p. 205. 
1086 See DeLaet 2012, p. 577. 
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the Prevention, Punishment, and Eradication of Violence against Women, Article 6; 1995 Protocol to the 
AfrCH, Articles 2(2), 4 and 5. 
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female inferiority. In particular, she requires attention to the fact that “religious, traditional 

and cultural practices are sometimes instrumentalized both to justify and to perpetrate 

discrimination and violence against women”.1088 She concludes that “if any act of abuse is 

perpetrated against a woman or girl child in the name of culture, this individual or group is 

perverting the basic fundamental right to culture as found in international law, and is 

perpetuating a static and narrow conception of culture”.1089 

In the same vein, Article 24(3) CRC demands that effective and appropriate 

measures be taken to abolish “traditional practices prejudicial to the health of children”. 

Although the drafters of the article concerned had female genital mutilation in mind and 

not other traditional practices in the developed world such as male circumcision,1090 a 

broader interpretation of that provision should be embraced in light of the dynamic 

interpretation which suggests the consideration of the present day conditions. Nevertheless, 

the very fact that female genital mutilation was removed during the drafting process 

rendered the article open to a variety of local or cultural interpretations.1091 This otherwise 

positive provision was hence flawed in the attempt of the drafters of the Convention to 

enshrine standards with universal appeal.1092 Even so, the CRC/C has given a wide 

interpretation to Article 24(3) through its General Comment on harmful practices jointly 

adopted with the CEDAW Committee1093 and its General Comment on gender equality.1094 

The principle of the best interests of the child could help into identifying these 

intolerable cultural practices, diverting also the attention to the fact that children, as 

vulnerable and yet evolving in their autonomy,1095 are not granted the opportunity to form 

a free opinion to consent or to refuse consent due to pressure from their culture through 

family or community.1096 More specifically, the principle of the best interests is not merely 

an issue to be settled by an appeal to facts but also a moral one, because it is concerned in 

the end with the best life to be led by a child.1097 As far as the best interests are actually the 

                                                
1088 See Human Rights Council, Report of the Special Rapporteur on violence against women, its causes and 
consequences, Rashda Manjoo, A/HRC/17/26, 2 May 2011, para. 45. 
1089 See ibid, para. 92. 
1090 See Freeman 2011, p. 23. 
1091 See Detrick 1992. 
1092 See Kilkelly 2009, p. 245. 
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individual interests of the child, this principle mitigates the fear that a right to cultural 

identity might have unfortunate effects in terms of supporting intolerable cultural practices, 

exactly because the latter would not be compatible to that best life. 

However, the principle of best interests might support intolerable cultural practices 

if the best interests are more linked to the importance of the cultural community for the 

child. The problem lies on the question of who is going to interpret the principle, and that 

would be policy and decision makers, parents, and community leaders, and in general 

people in power. The answer thus would be given from the perspective of adults, who 

would substitute their own decisions for the child’s ones.1098 The concept of good life 

would obviously be variable across the spectrum of different cultural settings, leading to 

cultural disagreements on what is in the best interests of the child.1099 

It is certainly appropriate to accord to states some scope for a culturally sensitive 

interpretation and implementation of several provisions of the Convention, including the 

principle of the best interests.1100 To that end, an analogy drawn from the concept of the 

margin of appreciation elaborated by the ECtHR has been suggested.1101 Furthermore, the 

principle of the best interests is qualified within the provision as “a primary consideration” 

and not as “the primary consideration”, allowing states to balance the principle of the best 

interests against considerations of their own choosing, such as culture.1102 Indeed, the 

drafters of the provision diluted technically the paramount connotations of the principle of 

best interests within the Convention.1103 Although the principle of best interests is 

undoubtedly a consideration of first importance among other considerations, it does not 

enjoy absolute priority against other equally weighty primary considerations.1104 Such 

cultural interpretations and considerations, together with the understanding of culture from 

the perspective of the cultural elites and not of the individuals in question, can lead to the 

tolerance of ambiguous cultural practices. 

This problem is solved by rejecting cultural rules of a community which have as an 

effect the oppression of children, although that would not always be clear. Scarification, 

for example, which describes the process of making decorative bodily scars by cutting, 

burning, or branding the skin, is a culturally ordained practice performed, among others, by 
                                                
1098 See Van Bueren 1995, p. 46. 
1099 See Archard 1993, p. 62; Archard & Skivenes 2009, p. 8. 
1100 See Detrick 1999, p. 89. 
1101 See Alston 1994. See also ECtHR, Handyside v. the United Kingdom, Application No. 5493/72, 
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1102 See Van Bueren 1995, p. 46; Freeman 2000, p. 288. 
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1104 See ibid. 
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Māori, the indigenous Polynesian people of New Zealand. Would scarification be 

conceived as a mere issue of beautification and appearance or as an oppressing 

practice?1105 Despite the acknowledgment that cultural practices may be inherently 

intertwined with the cultural identity of communities and their members and they may seek 

to inscribe that cultural identity into the body of the child, who constitutes the primary 

target of enculturation and identity-based policies,1106 those cultural considerations which 

are conflicted with the children’s rights set forth in the Convention would be 

overridden.1107 Besides, the CRC as an instrument of international human rights law 

integrates a rights-based approach, which would be undermined if Article 3 “allowed back 

in either the traditional best interests approach or an extreme stance of cultural 

relativism”.1108 The CRC/C has underlined that the principle of best interests is “not just 

one of several considerations” but enjoys instead “high priority”, and in this respect, “a 

larger weight must be attached to what serves the child best”.1109  

The principle of respect for the views of the child could also be regarded as another 

factor informing the core of the principle of the best interests, so that children are given a 

much greater role in deciding what is in their best interests than within the realm of 

welfarism. The delegation of the United States had twice proposed during the drafting of 

the Convention the inclusion of the consideration of the views of the child into the 

provision on the principle of the best interests. Even though the proposal was not accepted, 

for otherwise the provision would overlap with Article 12,1110 Article 12 and Article 13 on 

freedom of expression “impliedly acknowledge that the child’s interests do not necessarily 

coincide with the best interests of the decision-maker”.1111 The CRC/C has also proclaimed 

that Articles 3 and 12 are closely interrelated1112 and that the balancing of the various 

elements in the assessment of the child’s best interests should aim at ensuring children’s 

holistic development and the full and effective enjoyment of their rights.1113 
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The principle of the evolving capacities of the child established in Article 5 CRC 

should also be considered, because it recognizes that as children mature, they develop 

further their capacity to exercise their rights for themselves.1114 The CRC/C has stressed 

that Article 5 turns the attention to the fact that the child’s capacities will evolve.1115 In this 

respect, any decisions and measures should not be definitive and irreversible, but they 

should be susceptible to revision and adjustment, exactly because they should safeguard 

“the continuity and stability of the child’s present and future situation”.1116 Practices such 

as female genital mutilation and male circumcision will obviously have a permanent 

impact on children, carving a particular identity into their body and psyche and causing 

probably permanent health problems, physical, mental, and emotional.  

The principle of best interests “becomes an instrument of progress for children’s 

rights” only if it is considered together with the principle of the evolving capacities.1117 In 

the case of male circumcision, for example, not only the cultural and religious preferences 

of a community and the potential health benefits of the practice, but also the principles of 

the best interests, of respect for the child’s views, and of the child’s evolving capacities 

should be taken into account. Male circumcision could certainly be performed if it has a 

therapeutic or preventive purpose. It may be postponed until possible health issues become 

actually relevant and the boy concerned can give his informed consent or refuse it in 

relation to the medical procedure which is to be followed to reduce any future health 

hazards.1118 However, in cases whereby it is culturally and religiously ingrained, male 

circumcision may be performed in infancy or at a very early age. Jewish perform male 

circumcision on the eighth day of the boy’s life, whereas Muslims usually between four 

and thirteen years old.1119 Can a boy at such an early age decide to be circumcised or not? 

The boy would obviously be subjected to the substitutive decision-making of his parents 

and community.1120 

The decision as to the acceptance or rejection of certain cultural practices should 

actually take into consideration the positive and negative implications each choice could 
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have on the child’s cultural identity.1121 As has been shown in the second chapter on the 

work of the CRC/C, the Committee recognizes the interconnection of children, parents, 

community, and the overall society and confirms that cultural practices may ensure the 

cultural survival of the community concerned. Within the community and the overall 

society, the Committee distinguishes the child’s peer group. Despite the lack of a specific 

provision in the CRC on the child’s peer group, there are various references to the child’s 

social well-being, social development, integration, and health in Article 17 on the access to 

information, Article 19 on the protection from all forms of violence and abuse, Article 23 

on children with disabilities, Article 27 on the adequate standard of living, Article 32 on 

child labour, Article 33 on drug abuse, and Article 39 on the rehabilitation of child victims. 

Such references indicate that the child’s peer group contributes substantially to the child’s 

development, sense of belonging, and self-identification.1122 

All these sociocultural circles hence that the child is interrelated with, namely 

family, community, overall society, and group of peers, should be taken into account 

because they constitute sources of identification for the child. 1123 Their importance and 

weight when it comes to decision-making as to the acceptance or rejection of certain 

practices would differ from culture to culture.1124 If a certain practice is inherently part of 

all the child’s sociocultural circles, the child’s best interests may prescribe the acceptance 

of the practice,1125 as long as it does not lead to the child’s oppression according to the 

standards of the CRC. That is the case with regard to male circumcision in Israel. If a man 

is not circumcised, he may be expelled from the Jewish people.1126 In the Tanzanian 

Chagga tribe and the Maasai tribe in eastern Africa, uncircumcised men are considered 

immature adolescents who lack full male qualifications.1127 

If the practice in question is not an integral component of all settings in which the 

child grows up, then the separate impact of the various sociocultural sources of reference, 

especially those which are more closely associated with the practice, on the child’s identity 

should be examined.1128 In the case of neck elongation practiced by the Padaung tribe in 

Northern Thailand, the sociocultural sources of reference include parents, the minority 

group of Karen to which the Padaung tribe belongs, the girls’ group of peers from both the 
                                                
1121 See ibid, pp. 239-240. 
1122 See ibid, pp. 238-239. 
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tribe and the Thai society, and the Thai society, whose impact on the Padaung girl’s 

identity would be weaker in comparison to the other circles of identification.1129 Neck 

elongation would be in the girl’s best interests in that particular community if it were not 

understood as a practice injurious to the girl’s health or as a gender-based violence and 

discrimination. 

The rejection of the practice would be more clearly the case when neck elongation 

is performed outside the context of the community. If members of the Padaung tribe, for 

example, immigrate to a European state where the practice is not performed, the benefits of 

communal membership and belonging will be missing, no matter if both the family and the 

group of peers stay the same.1130 The same approach would be followed when two parents 

living in a European state disagree as to the performance of male circumcision on their 

child. Together with the child’s sociocultural circles, questions to be considered include 

whether the parents follow particular religious lifestyles and who has the child’s full 

custody in case of separation of the couple.1131 

Last but not least, there is the danger that legal prohibitions might increase the 

number of procedures performed by non-medical personnel and children may be exposed 

to harsher forms of some cultural practices, such as female and male circumcision, outside 

a controlled clinical environment.1132 States hence should not just rest on legal measures, 

but they should also raise public awareness.1133 They should establish particularly a 

dialogue with cultural and religious leaders, practitioners, doctors’ organizations, and other 

experts in order to diminish the prevalence of harmful cultural practices.1134 The 

eradication of foot binding in China serves as an illustrative example in this respect. China 

had launched successful campaigns which persuaded parents not to bind their daughters’ 

feet or not to encourage their sons to marry girls with bound feet.1135 

It follows from the above that culture is not to be represented as either incompatible 

with human rights or the sole premise for human rights knowledge and action.1136 Culture 

is not challenged as such but only particular societal attitudes, and in this respect, certain 
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1131 See the Case Re J (child’s religious upbringing and circumcision), decided by the English Court of 
Appeal and published in: 1 Family Court Reports, Volume 1, pp. 307-314.  
1132 See DeLaet 2012, pp. 571 & 578. 
1133 See ibid, p. 580. 
1134 See ibid, pp. 571 & 578. 
1135 See ibid, p. 580. 
1136 See Addo 2010, pp. 603 & 625. 



Chapter 4: The Object of the Child’s Right to Cultural Identity 

 

 172 

norms and rules of a culture are to be reconsidered.1137 In these cases, new cultural 

approaches should be initiated and developed on the basis of the already existing 

sociocultural arrangements of a community.1138 States should engage in systematic 

dialogues with their own cultural communities so that the actual existence, causes, forms, 

and manifestations of these practices are comprehended and combated.1139 States are also 

accorded particular positive obligations to eliminate harmful practices and stereotypes.1140 

The nature and extent of harm caused by such practices should also be associated with both 

its physiological and psychological impact with reference to the specific sociocultural 

context.1141 

 

4.7 Concluding remarks on Chapter 4 

 

Dealing with several established rights, including the right not to be discriminated, the 

right to private life, the right to participate in cultural life, the right to education, freedom 

of religion, freedom of expression, freedom of assembly and association, and the rights of 

minorities and indigenous peoples to culture, international law has progressively endorsed 

a holistic approach towards the notion of cultural identity. Cultural identity has been 

conceived as a historical and social construction and as a dynamic process of adaptation 

and redefinition, which emanates from the interaction of individuals with heterogeneous 

cultural communities at local, national, and global level in their effort to live an 

autonomous and a particularly meaningful for them life. 

Following the compound nature of cultural identity as reflected in international law 

and drawing on Article 30 CRC on the minority rights to culture and Article 31 CRC on 

the right to participate in cultural life which incorporate these human rights guarantees, a 

right to cultural identity within the Convention can have multiple and interrelated aspects. 

First, it is the right to enjoy mankind’s cultural capital, which includes high arts and 

popular forms of culture in all of their tangible and intangible expressions. Second, it is the 

right to preserve, develop, and diffuse culture, whereby individuals enjoy a creative role in 

all processes of artistic reproduction. Third, it is the right to freedom of choice to be 

identified or not with a particular or several cultural groups and to change that choice. 

                                                
1137 See also ibid, especially p. 664. See also Tobin 2009. 
1138 See further Zwart 2012. 
1139 See Lagoutte & Lassen 2008, p. 221. 
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Fourth, and most importantly, the right to cultural identity is the right to preserve 

and develop a distinct and individualized way of life. This involves one’s personal 

convictions and their assertion and manifestation in the public sphere, echoing the internal 

and external dimension respectively of freedom of religion, although a right to cultural life 

is an even more extroverted right exactly because it is pertinent to one’s lifestyle. Elements 

of that way of life are grounded in the cultural communities with which individuals choose 

to interact, including religion, language, customs, traditions, cultural heritage, traditional 

economic activities, land resources, sites, ancestral land, cultural property, ceremonies, 

spirituality, world views, education, media, and cultural associations. The right to cultural 

identity is about the presence of such traits, their unique perception by each individual, and 

their exercise as cultural pursuits conducive to the individuals’ well-being and quality of 

life. 

The right of a child to cultural identity lays particular emphasis on the protection 

and promotion of children’s active involvement within their family, school, community, 

the broader national context, and humans’ accumulated cultural heritage. It denotes their 

freedom to determine, conserve, develop, and change their fractured cultural identity 

acquired in various domains. Being firmly connected with the right to play, it has both an 

intrinsic value for the children’s enjoyment of life and an instrumental value for their 

overall upbringing and development. It is about their self-determination and self-reflection, 

recognizing their centrality in the development of cultures and seeking to safeguard their 

cultural integrity. 

Moreover, a right to cultural identity with a nuanced content can be delineated on 

the basis of provisions other than Article 8 CRC. These provisions may include Articles 30 

and 31 as well as those provisions referring explicitly to culture, namely Articles 20 and 

21, which require consideration of the child’s cultural identity in the context of adoption, 

and Articles 28 and 29 on education, which require sensitivity to the specific cultural needs 

of children and the expression and development of their cultural identity within a 

multicultural and intercultural education. The right to education seeks to enable children to 

reach their full potential, and the achieving of an authentic cultural identity is perceived to 

be an integral part of that potential. 

Furthermore, harmful cultural practices seem to fall outside the scope of protection 

of a right to cultural identity. They cannot be protected under Article 8 or under any other 

provision in which a right to cultural identity can be grounded. Understanding such 

practices requires the combination of various factors which prescribe and reinforce their 
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continuation, such as their contextualization within the child’s sociocultural circles, 

including parents, group of peers, community, and society at large, the assessment of the 

positive and negative implications of both the acceptance and rejection of a given practice 

on the child’s development, different perceptions of childhood, medical risks and benefits, 

economic incentives, aesthetic reasons, and economic rationales. 

Article 24(3) CRC and other international human rights guarantees require actually 

the abolition of certain cultural practices. The principle of the best interests of the child is 

about the optimum life of the child and its interpretation will be given by adult decision 

makers who are allowed for culturally sensitive considerations. This optimum life would 

obviously be associated with a collective culturally context entailing specific societal 

attitudes. The resulting cultural practices can be harmful to the physiological and 

psychological health of the child. They constitute often expressions of gender-based 

violence rooted or supposed to be rooted in cultures, oppressing especially the girl child 

and vitiating her rights under the CRC. The crux of the matter is the absence of free 

consent on the part of the child, given exactly the patriarchal structure of society and the 

very young age of the child at which the practice is usually performed. 

On the basis of these parameters, together with the welfare protection which 

coexists with the human rights agency of the child within the CRC, cultural practices 

injurious to the child’s health, and not cultures as such, would not be tolerated under the 

child’s right to cultural identity. The principle of respect for the views of the child and the 

principle of the evolving capacities of the child would also be considered in identifying 

those cultural rules and practices which repress children.  
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Chapter 5  

The Subject and Addressee of the Child’s Right to Cultural 

Identity 

 

 

This chapter examines the question of the subject and addressee of the right to cultural 

identity based on Article 8 CRC. Key aspects of the following discussion are the 

interrelations of children with their parents, the communities that they are members of, and 

the wider society in which they are raised. 

Particular issues to be dealt with include the conception of the child within the 

Convention, the parameters of the child’s cultural autonomy, the rights and duties of 

parents with regard to the child’s cultural upbringing, and the possible tensions between 

parental autonomy and the child’s own cultural identity. 

Further, the existence of individual, collective, and group rights within international 

law will be considered. More specifically, the right to self-determination, the right to 

cultural autonomy, the collective dimension of cultural rights, and the collective 

connotations of the CRC will be discussed, before turning to the collective dimension of 

the child’s right to cultural identity and to the tension between individual rights and group 

rights. 

 

5.1 Children as subjects of human rights and objects of special care 

 

The sociologist Philippe Aries has argued that the notion of childhood is not a single 

creative phenomenon but the result of a number of contingencies across historical, social, 

geographical, and economic time.1142 Although the concept of childhood as lacking 

concrete attributes was known to all societies throughout history, the conception of 

childhood, which denotes the actual attributes of childhood, varies from society to 

society.1143 

In Article 1, the CRC defines child as every human being below the age of eighteen 

years. In its General Guidelines for Article 1, the CRC/C requests states to provide 

                                                
1142 See Aries 1962. 
1143 See Archard 1993, pp. 21-24. 
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information on “[a]ny differences between national legislation and the Convention on the 

definition of the child”.1144 The Committee acknowledges that “[y]oung children’s 

experiences of growth and development are powerfully shaped by cultural beliefs about 

their needs and proper treatment, and about their active role in family and community”.1145 

It further notices the growing numbers of children who are raised in multicultural settings, 

where cultural beliefs and expectations change rapidly and children’s rights are recognized 

greater than ever.1146 

Throughout most of the twentieth century, the child was conceived from a welfare 

perspective. The rights of children to be cared and protected were closely associated with 

their well-being, defining the ideals that international institutions endorsed.1147 Indeed, the 

Geneva Declaration of the Rights of the Child, which was adopted by the League of 

Nations in 1924, was grounded in the presumed child’s developmental immaturity rather 

than in child’s agency. These ideas persisted through the UDHR, which stated in Article 

25(2) that “[m]otherhood and children are entitled to special care and assistance. All 

children, whether born in or out of wedlock, shall enjoy the same social protection”. A 

rather restricted conception of rights was also expressed by the Declaration of the Rights of 

the Child, which was adopted in the context of the UN in 1959. 

International human rights law in general gives special rights to particular groups of 

people, such as minorities. Children are considered a vulnerable group, because they are 

vulnerable for human rights violations and at the same time less powerful to claim their 

rights.1148 Nonetheless, although members of minorities enjoy both the general human 

rights as adults and the specific minority human rights, children enjoy special rights in so 

far as they are not adults.1149 This understanding is condensed in the Preamble of the CRC, 

according to which “the child, by reason of his physical and mental immaturity, needs 

special safeguards and care, including appropriate legal protection, before as well as after 

birth”. 

The CRC is very innovative in that it goes beyond welfare protection to considering 

children as full subjects of human rights. The fact that the Convention could not but focus 

on the rights of the child as an active agent was already evident during its drafting process, 
                                                
1144 See CRC/C, General Guidelines Regarding the Form and Contents of Periodic Reports to be Submitted 
by States Parties under Article 44, paragraph 1(b) of the Convention, 20 November 1996, para. 24. 
1145 See CRC/C, General Comment No. 7 (2005), Implementing child rights in early childhood, 20 September 
2006, para. 6(g). 
1146 See ibid, para. 8. 
1147 See Fass 2011, p. 19. 
1148 See Archard 1993, p. 57. 
1149 See ibid. 
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when “a storm of protest” followed a delegate’s proposal to name the CRC as “The 

Convention on the Protection of the Child”.1150 Such a proposal was considered to signify a 

step backwards.1151 Τhe idea of children being in possession of civil and political rights 

was also considered “extreme and radical” at the drafting process, threatening the wide 

political support of the Convention itself, but in the end it did not prevail.1152 The 

Convention attributes to children additional to ‘adult rights’ forms of protection. Given the 

perception of age as a criterion for possessing rights and its association with certain 

abilities in particular spheres of life, children enjoy several ‘adult rights’ but not all of 

them, such as the right to vote.1153 

The Convention acknowledges further special forms of protection, such as Article 

12 which requires respect for the views of the child. The premise of such protection lies on 

the fact that children suffer particular and serious harms that adults suffer to a lesser extent 

and they are less capable to defend themselves against such harms.1154 In its Preamble, the 

Convention characterizes childhood as a period of “special vulnerability during which 

children are in need of special protection”, recognizing thus their evolving cognitive and 

physical development which renders them dependent on others for their care.1155 All the 

above observations reveal that the child is perceived as an active subject of human rights, 

who can act fully in his or her capacity as a person, but also as an object of caretaking, who 

requires various services and protections from adults.  

This attempted balance is reflected on its included rights, which can be categorized 

into liberty or participation rights and welfare or protection rights. Welfare rights are rights 

to protect and promote fundamental elements of one’s well-being, such as health, 

education, housing, and employment. To give some examples of welfare rights, Article 19 

protects children from all forms of physical or mental violence and Article 32 protects 

children from economic exploitation and from performing hazardous work. Liberty rights 

are rights to exercise free choices, such as religion, speech, thought, and association. Τhey 

endow children with the capacity of exercising themselves certain fundamental powers on 

the ground of their perception as self-determining agents. The freedoms of expression and 

association laid down in Articles 13 and 15 respectively serve as examples of liberty rights. 

                                                
1150 See Wolf 1992, pp. 127-129. 
1151 See ibid. 
1152 See ibid, with further references. 
1153 See Archard 1993, pp. 60-61. 
1154 See ibid. 
1155 See Tobin 2013, p. 401. 
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It is actually clear from the nature and specific articulation of the CRC that the balance 

leans towards the conception of the child as an independent subject of human rights. 

 

5.2 Parents as a cultural model for the child 

 

In child psychiatry, it has been proven that cultural identity starts to leave its impression on 

people during infancy through complex cultural influences, such as family practices, 

parental values, and parent-infant interactions, and continues further to develop and adjust 

throughout the course of their lives.1156 

Within legal philosophy, it has been similarly argued that the young identify 

naturally with adults being perceived as models of behavior.1157 Children are raised, or 

should be raised, in an environment of intimate relationships, which are characterized by 

the mutual disclosure of information about their selves and by the emotional closeness, 

which are not to be expected normally outside this environment.1158 The disclosure of 

information exclusively among one’s intimates presupposes the protection of the parents’ 

right to autonomy being defined as their right to make significant choices on behalf of their 

children, as long as these choices are exercised in the long-term interests of the latter.1159 

The parents’ desire to rear their children in their own beliefs, values, and traditions 

pertains to the human desirability of the survival and persistence of an esteemed way of 

life.1160 The materialization of this desire leads to the reproduction of the existing diversity 

of the society.1161 

 

5.3 Children as agents of their own cultural identity 

 

The development of the child’s cultural identity is to be connected not only to parental 

autonomy but also to the child’s own autonomy. In liberal philosophy, autonomy is defined 

as being capable of making sensible choices about how to lead one’s life and these choices 

to correspond to a free will.1162 

                                                
1156 See Tamminen 2006.  
1157 See Archard 1993, p. 176. 
1158 See ibid, pp. 169-170. 
1159 See ibid, pp. 174-175. 
1160 See ibid, p. 176. 
1161 See ibid. 
1162 See ibid, pp. 77-78. 
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Child’s autonomy should be related with the core goal of the child’s liberal 

upbringing, which is to nurture a self-determining individual.1163 Children are to be given 

knowledge of the choices they may make both in the current state of their development and 

in their adult life, and they are to be provided with the personal resources to fulfill these 

choices.1164 A focus on significant capacities for autonomous choice is crucial, for 

otherwise the healthy development of the child’s well-being and potential would be 

impaired.1165 Autonomy is an ongoing and dynamic process, suggesting that the larger the 

number of options opens to individuals, the greater their autonomy is.1166 Children hence 

should not be regarded as a merely extension of their parents, otherwise the child’s 

particular nature and personal development would be unavoidably neglected.1167 Besides, 

the right of a child to an “open future” indicates that children should be left free within 

particular parameters to choose their own life path.1168 Children should have the capacity to 

review and evaluate the inherited way of life and even change it if they so decide.1169 

Article 12(1) CRC, which accords children who are capable of forming a view a 

right to express freely their views on all matters affecting them, has an instrumental role to 

play. It serves as a substantive right1170 and core of the Convention by giving voice to 

children and providing for their involvement with all the processes whereby their own 

future is determined.1171 The term ‘freely’ which is used within Article 12 indicates that 

children have the right to freedom of expressing their views, which includes their right to 

choose whether to express their views or not, without any interference.1172 Article 12 

actually affirms the importance for children to be entitled to shape their own lives1173 and 

captures the value of the Convention as a whole.1174 It was one of the most controversial 

provisions of the Convention during the drafting process, partly because it treats the child 

as a full human being.1175 The fear of undermining adult authority formed a key reason for 

the refusal of the United States to ratify the Convention.1176 

                                                
1163 See ibid, pp. 82-83.  
1164 See together ibid, p. 82 and Eekelaar 1994, p. 301. 
1165 See Campbell 1992, pp. 18-19. 
1166 See Archard 1993, p. 82. 
1167 See Feinberg 1980. 
1168 See ibid.  
1169 See ibid, p. 82. 
1170 See Lansdown 2005, p. 1. 
1171 See Detrick 1999, p. 221. 
1172 See ibid. 
1173 See Archard 1993, p. 64; Archard & Skivenes 2009, p. 14. 
1174 See Freeman 1996, p. 37. 
1175 See Lundy 2007, p. 928. 
1176 See Kilbourne 1998, with further references. 
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Article 12 gives voice to the entire Convention by serving not only as a visionary 

right, which empowers children to take action in all spheres of their lives, but also as a 

procedural right, which indicates the way of implementation of all of their rights.1177 

Article 12 has a transformative potential and indeed, “it is difficult to imagine egregious 

breaches of children’s rights in situations where they have been fully and effectively 

involved in determining the outcome of the decisions which affect them”.1178 In this 

respect, it can be argued that Article 12 is “a barometer for children’s rights since, when it 

is implemented effectively, other rights fall into place naturally”.1179 

The import of Article 12 is reduced by the fact that children are not granted the 

right to take their own decisions.1180 They are entitled only with the right to convince the 

adult decision-makers to choose as they themselves would choose if permitted so.1181 

Nonetheless, they are granted the right to express their views and these views to be taken 

into account.1182 Their views should be regarded as authoritative, which means that they 

define their holder’s interests for the purpose of decision-making, and not merely as 

consultative, which means that they do not form a sufficient ground for action.1183 In any 

case, the significance of Article 12 lies on democratizing the decision-making processes1184 

and recognizing the child’s views as an essential element.1185 Adults would not comply 

with the requirements of Article 12 should they not act on children’s views.1186 

Moreover, Article 12 is constrained in terms of both subject and content. In terms 

of subject, it is accorded to those children who are capable of forming an opinion. In terms 

of content, their own views are evaluated according to their age and maturity by adults, and 

“due weight” is to be given to these expressed views. The recognized entitlements of 

children hence are connected to their actual capacities.1187 Children are not perceived as 

uniform entities throughout their entire childhood, but their differential autonomous 

abilities prescribe the way of enforcement of all the other rights of the Convention.1188 

                                                
1177 See Lansdown 2005, pp. 1-2, with further references. 
1178 See Lundy 2007, p. 940. 
1179 See ibid. 
1180 See Archard 1993, p. 65. 
1181 See ibid. 
1182 See Detrick 1999, p. 222; Parkes 2013, p. 75. 
1183 See Brighouse 2003, pp. 692-693; Archard & Skivenes 2009, p. 15. 
1184 See Archard & Skivenes 2009, pp. 19-20; Parkes 2013, p. 75. 
1185 See Archard & Skivenes 2009, p. 21. 
1186 See Parkes 2013, p. 75. 
1187 See Archard 1993, p. 65. 
1188 See ibid. 
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This pragmatic approach on the basis of the authoritative views of the child is best 

reflected on a model suggested by Laura Lundy which seeks to provide for an effective 

conceptualization of Article 12. This model extrapolates from the provision concerned four 

fundamental elements, namely space, voice, audience, and influence. Space is perceived as 

the indispensable context for the feasibility of any meaningful engagement of children in 

decision-making. Children should be encouraged to express their views within an 

environment which provides for such opportunities for involvement.1189 Voice is to be 

given to children through Article 12. For the formation of a view to be feasible, children 

should be facilitated to this end. Article 5 explicitly accords to children the right to receive 

guidance and direction from adults in the exercise of their Convention rights, including 

Article 12.1190 Audience requires the child’s view to be listened to, and not just to be heard, 

in the context of the decision-making, given the inclusion of the phrase “due weight” in 

Article 12 which has no other obvious ancestry in any other preceding human rights treaty. 

Indeed, the adults’ right to express their views has not been accompanied by any 

qualification requiring their views to be given weight.1191 Influence demands the child’s 

view be acted upon as appropriate.1192 The extent of influence will depend on the age and 

maturity of the child and on the interpretation of the word ‘due’ in the phrase “due 

weight”. This explicit connection of the child’s age and maturity with the “due weight” 

endows with complexity this element of influence.1193 

However, there is the danger of judging against children’s maturity if their views 

deviate from adults’ own understandings,1194 or if they are expected to be more competent 

in their decision-making than adults.1195 The child’s maturity should be judged irrespective 

of the nature of the decision to be made.1196 Article 12 is not about children’s right to 

persuade adults of their maturity, but it is about children’s right to express their views 

exactly because they have a view.
1197

 The underlying ground of the provision which is the 

promotion of the child’s autonomy interests, namely children’s freedom to choose a 

lifestyle of their own, demands that Article 12 be confined only if children’s preferred 

                                                
1189 See Lundy 2007, p. 933. 
1190 See ibid, p. 935. 
1191 See ibid, p. 936. 
1192 See ibid, p. 933 
1193 See ibid, p. 937. 
1194 See Thomas & O’Kane 1998, pp. 150-151; Archard & Skivenes 2009, p. 10. 
1195 See Archard & Skivenes 2009, pp. 10-11.  
1196 See ibid. 
1197 See ibid, p. 19. 
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course of action interferes with their basic and developmental interests.1198 Basic interests 

concern the physical, emotional, and intellectual care that children should be provided 

with, and developmental interests concern children’s capacity to develop as persons by 

maximizing the resources accessible by them and to enter adulthood without 

disadvantage.1199 

Furthermore, it would be interesting to juxtapose Article 12 with Article 3. Article 

3 regards the child as a distinct and independent person, under a different prism in 

comparison to Article 12 though.1200 It seeks to promote the welfare of the child whose 

assumed vulnerability is to be protected, being “essentially paternalist since it asks us to do 

what we, but not necessarily the child, think is best for the child”.1201 Article 12, on the 

other hand, acknowledges an active participatory role to the child and “asks us to consider 

doing what the child, but not necessarily we, thinks is best for the child”.1202 

Understanding the possible relationship between these two articles requires the 

consideration of three parameters.1203 First, there is no hierarchy of rights in the 

Convention. Second, Article 12 speaks of a right in contrast to Article 3. Third, the best 

interests standard is expressly defined as a primary consideration which does not set aside 

per se other considerations, such as the demand for respect for the child’s views. It is 

obvious hence that the protectionist Article 3 does not prevail over the anti-paternalistic 

Article 12. On the contrary, Article 3 may be even constrained by Article 12. 

However, the final authority belongs to adults, who are required to act in the child’s 

best interests and to decide on the content of these interests, as well as to decide upon the 

weight to be given to the child’s own views.1204 The final authority thus belongs to all 

institutions of the state, which is the ultimate addressee of the CRC, “whose work and 

decisions impact on children and the realization of their rights”.1205 It also belongs to 

private institutions acting on behalf or alongside state services, to courts including all the 

relevant judicial proceedings, to administrative authorities with a broad scope of decisions 

such as education and health, and to legislative bodies including all the relevant procedures 

                                                
1198 See Eekelaar 1986, pp. 170-171. 
1199 See ibid. 
1200 See Archard 1993, p. 64. 
1201 See Archard & Skivenes 2009, p. 2. 
1202 See ibid. 
1203 See Archard 1993, p. 67. 
1204 See ibid.  
1205 See CRC/C, General comment No. 14 (2013) on the right of the child to have his or her best interests 
taken as a primary consideration (art. 3, para. 1), 29 May 2013, para. 26. 
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and legislation.1206 As is discussed below, parents are also required to decide on behalf of 

their children, especially if the autonomous capabilities of the latter do not allow them to 

determine the outcome of the decision-making. 

Even so, by acknowledging an active participatory role to children in the relevant 

procedures, Article 12 safeguards the consideration of children as the main point of 

reference of Article 8. Considering also the relevant approach of the CRC/C,1207 children 

should be directly included in the relevant processes, by receiving necessary information 

adapted in their own background and level of understanding and by being meaningfully 

consulted. Article 12 hence ensures a decision-making which respects, protects, and 

promotes the child’s right to his or her actual identity, ensuring the prevention of violations 

of this right. 

Taking all these parameters under consideration, a right to cultural identity would 

function primarily as a liberty right. By endowing children with the power to attach their 

own interpretations to their multiple cultural affiliations, it would recognize them as active 

subjects of human rights. It would also function as a welfare right. By making aspects of 

distinctive ways of life available, it would provide services and protections to the child as a 

vulnerable object of caretaking. 

 

5.4 Private duties in international human rights law 

 

Human rights were originally conceived as rights and freedoms against the state on 

account of its monopoly on power so that the imbalance between two unequal parties is 

mitigated. This is called vertical application of human rights. Although the focus of 

international law is still on the relationship between state and individual, states are required 

to establish an overall framework within which individuals are protected from other 

individuals as well. This is called horizontal application of human rights. 

 Individuals hence have not only rights, but also duties which derive from the 

exercise of their rights. Two categories of private duties are incorporated in the 

international human rights regime.1208 The first category includes converse duties owed by 

individuals to the society or state, such as the duty to obey the laws of the state.1209 

Generally, international instruments refrain from listing these duties due to their potential 
                                                
1206 See Article 3 CRC and ibid, paras. 25-31. 
1207 See Chapter 2, section 2.14 on children as active agents of their right to cultural identity. 
1208 See Knox 2008. 
1209 See ibid, p. 1. 
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to undermine human rights.1210 Indeed, states may offset their human rights obligations by 

relying on these converse duties.1211 

Nonetheless, some instruments, such as the UDHR, the ICCPR, the ICESCR, the 

AfrCH, and the American Declaration of the Rights and Duties of Man, list such converse 

duties.1212 According to Article 29(1) UDHR, “[e]veryone has duties to the community in 

which alone the free and full development of his personality is possible”. In their 

Preambles, the ICCPR and the ICESCR underline that “[r]ealizing that the individual, 

having duties to other individuals and to the community to which he belongs, is under a 

responsibility to strive for the promotion and observance of the rights recognized in the 

present Covenant”.1213 

The American Declaration refers to the duties to society, to receive instruction, to 

vote, to obey the law, to serve the community and the nation, to social security and 

welfare, to pay taxes, to work, and to refrain from political activities in a foreign 

country.1214 In relation to cultural rights, it is worth noting that Article 29(7) AfrCH refers 

to the right to participate in cultural life as a duty to “preserve and strengthen positive 

African cultural values”. Although these duties appear to be horizontal, since they are 

owed to others, in reality they are vertical because they are addressed towards the state 

acting on behalf of society. 

The second category includes correlative duties owed by individuals to other 

individuals.1215 These correlative duties can be divided in two subcategories. The first one 

refers to the indirect horizontal effect of human rights whereby the state remains the 

addressee.1216 The correlative duties are conferred upon individuals indirectly, as a 

secondary effect of the duties which are imposed directly on states. States have the duty to 

prevent private actions that interfere with the human rights of others. 

The second subcategory refers to the direct horizontal effect of international treaties 

whereby duties are imposed directly on private actors.1217 International law, for example, 

places on private actors the duties not to commit war crimes, crimes against humanity, and 

                                                
1210 See ibid, p. 3. 
1211 See ibid, p. 2. 
1212 See ibid, pp. 4-10, 14-18. 
1213 See § 5 of the Preambles. 
1214 See Articles XXIX, XXXI, XXXII, XXXIII, XXXIV, XXXV, XXXVI, XXXVII, and XXXVIII 
respectively. 
1215 See Knox 2008, p. 2. 
1216 See ibid, pp. 18, 20-27. 
1217 See ibid, pp. 27-31. 
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genocide. It is worthwhile to point out that private actors are always directly bound to 

national human rights provisions.  

 

5.5 Parental responsibilities and duties under the CRC 

 

Family is conceived as the essential unit of society and parents are expected to act as the 

principal guardians of that unit.1218 In its Preamble, the CRC highlights that “children are 

entitled to special care and protection and that the family, as the fundamental group of 

society and the natural environment for the growth and wellbeing of all of its members and 

particularly children, should be afforded the necessary protection and assistance”. 

Even though the Convention does not define the range of relationships which is 

encompassed by the term ‘family’, it understands family as extending beyond the 

relationship between parents and children.1219 It contains references to the “extended 

family” in Article 5 on the principle of the evolving capacities of the child, to “members of 

the family” in Article 9(4) on the separation from parents, Article 10(1) on family 

reunification, and Article 22(2) on refugee children, to “family relations” in Article 8(1) on 

the right to identity, and to “family environment” in Article 20(1) on the alternative care 

placements and Article 22(2). The CRC/C, as well as the HRC, acknowledges that the 

conception of family is culturally shaped, encompassing a variety of structures.1220 

The CRC entrusts parents with various responsibilities and with the involving 

decision-making capacity in relation to their children’s well-being and development. From 

this bestowed moral commitment and social mission of parents, certain rights and direct 

obligations or duties emanate. In its General Comment on the implementation of the 

Convention, the CRC/C clarifies that implementation “is an obligation for States parties, 

but needs to engage all sectors of society”, and that human rights duties extend beyond the 

state authorities to include inter alia children and parents.1221 Two basic responsibilities of 

parents are constantly discussed throughout this dissertation, their responsibility to act in 

the best interests of their children under Article 3(2) and their responsibility to provide 

                                                
1218 See Sabatello 2009, pp. 10-11. 
1219 See ibid, p. 238.  
1220 See HRC, General Comment No. 19 (1990), Article 23 (The Family) Protection of the Family, the Right 
to Marriage and Equality of the Spouses, 27 July 1990, para. 2 and CRC/C, General Comment No. 7 (2005), 
Implementing child rights in early childhood, 20 September 2006, para. 15. 
1221 See CRC/C, General Comment No. 5 (2003), General Measures of Implementation of the Convention on 
the Rights of the Child (Arts. 4, 42 and 44, para. 6), 27 November 2003, para. 56. 
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“appropriate direction and guidance” in the exercise of rights by their children under 

Article 5. 

Two other important provisions relating to parental responsibilities, namely Article 

18(1) on the child’s best upbringing and Article 27(2) on the adequate standard of living, 

will be further discussed. Article 18(1) reads as follows: “States Parties shall use their best 

efforts to ensure recognition of the principle that both parents have common 

responsibilities for the upbringing and development of the child. Parents or, as the case 

may be, legal guardians, have the primary responsibility for the upbringing and 

development of the child. The best interest of the child will be their basic concern”. In light 

of its wording, Article 18(1) establishes particular obligations for parents and legal 

guardians.1222 The drafting process of the provision reveals that the concept of common 

responsibilities is based on the principle of equality of men and women, who have the 

same rights and daily routine responsibilities in issues regarding their children.1223 

Additionally, Article 18(2) urges states to assist parents in their child-rearing 

responsibilities. The drafting process of Article 18 reveals that its purpose is to protect 

parents against excessive state intervention and to make it clear that the primary 

responsibility rests with the parents.1224 Article 18(1) embodies actually the notion of 

family autonomy, which requires from public authorities not to interfere with family life 

without proper justification.1225 Family autonomy is closely related to the concept of 

family unity being expressed in Articles 9 and 10,1226 which deal respectively with the non-

separation of children from their parents and with family reunification. 

Other international guarantees which embrace the idea of family autonomy include, 

for example, Article 16(3) UDHR and Article 23(1) ICCPR, according to which “[t]he 

family is the natural and fundamental group unit of society and is entitled to protection by 

society and the State”.1227 In its General Comment on Article 23 ICCPR, the HRC 

identifies other provisions within the Covenant besides Article 23 which require the 

protection of family and its members, namely Article 17 which “establishes a prohibition 

on arbitrary or unlawful interference with the family” and Article 24 which “specifically 

                                                
1222 See Detrick 1999, p. 302. 
1223 See ibid, pp. 296-301. 
1224 See ibid, p. 303. 
1225 See ibid. 
1226 See ibid. 
1227 See also Article 10(1) ICESCR, Articles 5(b) and 16(1) CEDAW, Article 8 ECHR, Article 18(1)-(2) 
AfrCH, Articles 11 & 17 ACHR, and Article 15 of the Additional Protocol to the ACHR in the Area of 
Economic, Social and Cultural Rights. 
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addresses the protection of the rights of the child, as such or as a member of a family”.1228 

Further, the HRC urges states to “take appropriate steps to ensure equality of rights and 

responsibilities of spouses as to marriage, during marriage and at its dissolution”.1229 

Article 27(2) CRC acknowledges the role of parents in the implementation of the 

child’s right to an adequate standard of living established in Article 27(1). Article 27(2) 

reads as follows: “The parent(s) or others responsible for the child have the primary 

responsibility to secure, within their abilities and financial capacities, the conditions of 

living necessary for the child’s development”. Article 27(3) imposes on states the 

obligation to recognize and respect the parental responsibilities under Article 27(2) and to 

assist parents in fulfilling their own responsibilities.1230 The wording of the two provisions 

of Article 27 shows that the primary responsibility rests with the parents and the secondary 

responsibility with the states.1231 Under Article 27(4), the responsibilities of parents 

continue even when the child is living apart from them. Similarly, in its General Comment 

on children’s rights, the HRC proclaims that the primary responsibility relating to the 

child’s conditions of living rests with the parents, who should “create conditions to 

promote the harmonious development of the child’s personality and his enjoyment of the 

rights recognized in the Covenant”.1232 

The CRC confers upon parents other responsibilities as well. Parents should care 

for their children under Article 7, they should maintain personal relations and contact with 

their children if they are separated from them under Articles 9(3) and 10(2), and they 

should guide their children in the exercise of their right to freedom of thought, conscience 

and religion under Article 14(2). Other parental responsibilities may also derive from 

Article 19 CRC on the child’s protection from all forms of violence and from Article 26(2) 

CRC, which enshrines the child’s right to benefit from social security and implies the 

general responsibility of parents with regard to the “maintenance of the child”. In light of 

Article 19, the CRC/C “recognizes the primary position of families, including extended 

families, in child caregiving and protection and in the prevention of violence”.1233 In cases 

                                                
1228 See General Comment No. 19, cited above, para. 1. 
1229 See ibid, para. 6. 
1230 See Detrick 1999, p. 460. 
1231 See ibid, p. 459. 
1232 See HRC, General Comment No. 17 (1989), Article 24 (Rights of the Child), 7 April 1989, para. 6. 
1233 See CRC/C, General Comment No. 13, The right of the child to freedom from all forms of violence, 18 
April 2011, para. 3(h). 
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of maltreatment and abuse, states have the positive obligation to intervene and restrict the 

rights of parents who fail to perform their duties.1234 

In its General Comments and Concluding Observations, the CRC/C has accorded 

several rights to parents in relation to culture. From these rights, several parental 

obligations emanate. The main obligation of parents relates to their important role in the 

preservation and development of the child’s cultural identity. Parents should give guidance 

to their children in the exercise of their cultural rights and they should provide a culturally 

appropriate rearing to them. This general obligation gives rise to specific obligations. 

Parents should take part in the preparation of the school curriculum and in school 

committees so that the particular cultural needs of their children are considered. Parents 

should refrain from conducting cultural practices which are prejudicial to the health of the 

child. Foster parents should safeguard the continuity in the child’s cultural upbringing.1235 

 

5.6 Tension between parents’ and children’s rights in culture 

 

As has been shown above, the CRC lays a high value on family as a unit. Even so, the fact 

that the Convention accords to children certain rights implies that “children have rights 

exercisable independently of, or even in opposition to, their parents”.1236 

Education, for instance, could be a domain where a possible tension between 

parents’ rights and children’s rights might occur. Indeed, the concept of family autonomy 

entails the liberty of parents to ensure the religious and moral education of their children in 

conformity with their own convictions.1237 Nonetheless, Article 29(1)(c) CRC makes an 

explicit reference to the child’s cultural identity as one of the goals of education and not to 

the cultural identity of the child’s parents which is the case in the context of other 

international instruments.1238 The two understandings of the Convention as to the rights of 

children and parents should be discussed before answering the broader question whether 

there could be a tension between these two subjects of rights in the field of culture.   

To begin with, throughout its structure the CRC acknowledges implicitly a 

transgenerational reproduction of cultural values. The principle of the best interests of the 

child promotes the child’s welfare, by according to adults the final authority to decide upon 

                                                
1234 See ibid. 
1235 See further Chapter 2, section 2.13 on state obligations towards the child’s parents. 
1236 See Kilkelly 2009, p. 245. 
1237 See Detrick 1999, p. 304. 
1238 See further Chapter 6, section 6.3.2 on the parental role in the child’s right to education. 
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the best life to be led by the child.1239 The principle of respect for the views of the child 

conceives parents as the guardians of the promotion of the long-term interests of their 

children, by entrusting them with the power of making choices.1240 The principle of the 

evolving capacities of the child seems also to hold parental authority and autonomy as 

upper values, by charging parents with the role of directing and guiding their children. 

At the same time, the Convention recognizes the capacity of children to review the 

lifestyle passed down to them. The principle of the best interests of the child filters all state 

actions under a child perspective.1241 The principle of respect for the views of the child 

entitles children to shape their own lives by requiring their active involvement with the 

decision-making processes.1242 The principle of the evolving capacities of the child allows 

children to take gradually responsibility of their own lives, by connecting their recognized 

entitlements to their actual capacities.1243 

These two understandings of the Convention regarding the parental autonomy and 

the child’s cultural autonomy are reconciled. Indeed, the best interests of the child has 

actually begun as a principle of compassion within the traditional welfarism, where the 

child is regarded merely as being vulnerable and in need of special treatment, serving as a 

self-imposed restriction of parental authority.1244 The principle of respect for the views of 

the child, together with the whole rights-based approach of the CRC, constrains further the 

best interests standard by acknowledging an active role to the child.1245 Finally, the 

principle of the evolving capacities of the child does not leave parents with an unlimited 

discretion in directing and guiding their children, exactly because that direction should be 

“appropriate”.1246 These three principles provide actually for a hindrance towards an 

absolute parental authority.1247 

Therefore, in case of conflict of competing interests, no one’s cultural choices will 

enjoy an absolute priority in the abstract. The CRC/C has actually required careful 

balancing of the interests of all parties involved and finding of a suitable compromise on 

the basis of the concrete circumstances and type of decisions to be made.1248 If 

                                                
1239 See Archard 1993, pp. 62-64. 
1240 See ibid, p. 65. 
1241 See Wolf 1992, pp. 127-129. 
1242 See Archard 1993, p. 64; Archard & Skivenes 2009, p. 14. 
1243 See Van Bueren 1995, pp. 50-51. 
1244 See ibid, p. 45. 
1245 See Archard 1993, p. 67. 
1246 See Van Bueren 1995, p. 50. 
1247 See ibid. 
1248 See CRC/C, General comment No. 14 (2013) on the right of the child to have his or her best interests 
taken as a primary consideration (art. 3, para. 1), 29 May 2013, paras. 39, 80-81.  



Chapter 5: The Subject and Addressee of the Child’s Right to Cultural Identity 

 

 190 

harmonization cannot be attained, there should be an assessment of the weight and content 

of the conflicting interests, attaching larger weight to the child’s best interests which enjoy 

high priority.1249  

 

5.7 Heath decisions as an example of conflicting interests 

 

Health decisions can serve as an example of possible conflicts between children’s and 

parents’ interests. The complexity of the issue has been acknowledged by the CRC/C, 

which underlines that “[a]dolescents’ health outcomes are predominantly a consequence of 

social and economic determinants and structural inequalities, mediated by behaviour and 

activity, at the individual, peer, family, school, community and societal levels”.1250 

According to Article 5 of the Council of Europe’s Convention for the Protection of 

Human Rights and Dignity of the Human Being with regard to the Application of Biology 

and Medicine, “[a]n intervention in the heath field may only be carried out after the person 

concerned has given free and informed consent to it. This person shall beforehand be given 

appropriate information as to the purpose and nature of the intervention as well as on its 

consequences and risks”. 

The child’s right to an informed consent with regard to medical treatments was 

discussed during the drafting process of Article 12 CRC. The drafters did not want to 

include though any limiting test, and that is the reason that Article 12 refers to all matters, 

medical treatments included.1251 The CRC/C has further urged states to set minimum legal 

ages for medical counselling, treatment, or surgery without parental consent,1252 

recognizing children “as rights holders, in accordance with their evolving capacity, age and 

maturity”1253 and as being “able to contribute to ensuring their personal health and 

encouraging healthy lifestyles among their peers”.1254 Even if children are below that 

minimum age, they should be allowed to give or refuse consent if they show sufficient 
                                                
1249 See ibid. 
1250 See CRC/C, General Commnet No. 20 (2016) on the implementation of the rights of the child during 
adolescence, 6 December 2016, para. 57. 
1251 See Report of the 1981 Working Group on a Draft Convention on the Rights of the Child, para. 73, 
reproduced at Office of the United Nations High Commissioner for Human Rights, Legislative History of the 
Convention on the Rights of the Child, Volume 1, New York & Geneva 2007, pp. 439-440. 
1252 See CRC/C, General Guidelines Regarding the Form and Contents of Periodic Reports to be Submitted 
by States Parties under Article 44, paragraph 1(b) of the Convention, 20 November 1996, para. 24; CRC/C, 
General Comment No. 4 (2003), Adolescent health and development in the context of the Convention on the 
Rights of the Child, 1 July 2003, para. 9; CRC/C, General Comment No. 7 (2005), Implementing child rights 
in early childhood, 20 September 2006, para. 14(b); General Commnet No. 20, cited above, para. 39. 
1253 See General Comment No. 4, cited above, para. 9. 
1254 See General Comment No. 7, cited above, para. 27(b). 
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understanding.1255 Their informed consent should be obtained, regardless of whether the 

parents’ consent is required for the procedure.1256 The Committee has also stressed that “all 

adolescents have the right to have access to confidential medical counselling and advice 

without the consent of a parent or guardian, irrespective of age, if they so wish”,1257 and 

that the disclosure of information requires always the adolescents’ consent.1258 

The first question arising is whether states authorities should differentiate between 

the child’s capacity to consent and the child’s capacity to refuse treatment. From what has 

been argued above, the competent child, namely the child who is capable of forming an 

opinion, should express his or her views and these views should be treated as authoritative 

for the decision-making outcome. The answer to the question thus should be negative as 

far as the competent child had been previously informed about the treatment and had been 

rendered aware of his or her condition. Children’s refusal should not be seen as a sign of 

incompetence as such even if their decisions may result in harm to themselves.1259 The 

parents’ involvement and views should also be sought, but it would be the views of 

children which will determine the decision-making outcome, even if their values and 

choices are unacceptable to their parents. In any case, the significance of parents’ consent 

decreases as the child’s capacity increases.1260 A similar approach should be followed if the 

competent child consents to a treatment and parents refuse it. State authorities should set 

aside parents’ wishes as to the non-performance of the medical procedure. 

The idea of the child as the locus of the decision-making is more difficult to 

maintain in cultures such as the Jewish, Confucian, and Vietnam one, where one’s ill 

condition is not regarded so much as an individual issue, but as a collective harm affecting 

the community all together.1261 The locus of the decision-making is the community leaders 

and the family heads, who are authorized to consent when it comes to medical decisions 

and procedures.1262 The disclosure of information and the truth telling to the patient may 

not even be the case in countries such as Cambodia and Taiwan.1263 The health conditions 

and the medical procedures to be undertaken may be discussed, first and foremost, with the 

                                                
1255 See General Comment No. 20, cited above, para. 39. 
1256 See ibid. 
1257 See ibid. 
1258 See General Comment No. 4, cited above, para. 11, as well as paras. 26-33. 
1259 See Paul 2004, p. 308. 
1260 See ibid, p. 307. 
1261 See Sabatello 2009, p. 5. 
1262 See ibid. 
1263 See ibid. 
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heads and other members of the family, and there might be an indirect disclosure of 

information through a religious ceremony.1264 

In principle, parents are supposed to act in the child’s best interests and have the 

responsibility to guide their child in the exercise of his or her rights, and in this respect, 

states should abstain from interfering with the relationships between parents and child.1265 

However, if the child’s or parents’ decision is highly likely to result in irreparable harm to 

the child, the child’s autonomy interests may be overridden in view of his or her other 

basic and developmental interests, even if both the child and parents refuse the suggested 

intervention.1266 The relevant suitability of parents might even be questioned, and such a 

parental dysfunction could reveal physical or mental abuse1267 or negligence, which 

“means the failure to meet children’s physical and psychological needs, protect them from 

danger, or obtain medical, birth registration or other services”,1268 against which the child 

is protected under Article 19 CRC.1269 

 Could that be always the case even if a certain medical procedure is fundamentally 

opposed to one’s cultural identity? Would parents be assumed not to act in the child’s best 

interests, to express a denial which is not informed, or to show negligence, exactly because 

their cultural convictions do not allow them to understand the implications and risks?1270 

Jehovah’s Witnesses do not receive blood transfusions because they would bar their eternal 

salvation, and Christian Scientists do not undertake medical interventions in favor of 

prayer. In some cultures such as in South Asia, parents show preference for folk medicine 

and persons supposedly gifted by God, local healers, or family members over formal 

educational institutions and professionals.1271 Vaccination, which is vital for decreasing 

child mortality, is another example which raises such questions. There are religious 

objections to vaccines, which are grounded in moral dilemmas relating to the use of human 

tissue cells to produce vaccines or in certain ideologies which hold that the body is sacred 

and must not receive chemicals or animal blood and tissues, but it must be cured instead by 

God or natural means.1272 Apart from the child’s health, the purpose of vaccination is 

                                                
1264 See ibid, pp. 5-6. 
1265 See ibid, pp. 10-11. 
1266 See ibid, pp. 306-307, 309. 
1267 See CRC/C, General Comment No. 13, The right of the child to freedom from all forms of violence, 18 
April 2011, paras. 21-22. 
1268 See ibid, para. 20. 
1269 See Sabatello 2009, p. 11. 
1270 See ibid, pp. 12-13, 145. 
1271 See ibid, pp. 6-7. 
1272 See also Dugas et al. 2009, pp. 2-3. 
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usually the protection of society from diseases and unvaccinated individuals may pose 

risks to others. 

Although it is rather clear that life-threatening situations affecting a child would not 

be allowed, it is often difficult to foresee if the health condition can turn out to be a life-

threatening situation.1273 Further, the criteria for determining abuse and negligence may 

differ from culture to culture.1274 If parents decide to go against the cultural convictions of 

their community, could such a decision be regarded as an abuse in that particular context? 

Male circumcision may be used as an example in this regard, even though as a bodily 

cultural practice differs from the medical treatments discussed in this section in that it 

seeks to inscribe a particular cultural identity in the boy’s body.1275 In a Jewish or Muslim 

society, would the parents’ decision not to have their boy circumcised constitute an abuse, 

given exactly the importance of male circumcision for the boy’s admission to the 

society1276 and the possibility that the child may suffer estrangement and ridicule?1277 

Although male circumcision shows the relativity of abuse and negligence, it would be 

unthinkable to compel parents to accept the practice despite their objection,1278 given both 

the child’s cultural autonomy and righs and the parental autonomy enjoyed in the context 

of the CRC. 

In relation to vaccination, what should be the role of the state if parents refuse 

vaccination based on their culture and religion and on the child’s best interests?1279 States 

should balance, on the one hand, individual rights and the child’s autonomy and, on the 

other hand, the child’s health as well as the society needs. Clinicians should ensure that 

both children and parents are aware of the child’s participatory rights and they should 

facilitate the child’s participation in the decision-making processes. Health officials should 

acknowledge diverse cultural perspectives as to vaccination policies in order to reinforce 

the public acceptance of these policies. States should launch campaigns as to the 

importance of immunization policies, involving professionals as well. The real issue might 

not even be one’s cultural identity, but parents’ suspicion and mistrust about the relative 

safety and purpose of vaccines. 

                                                
1273 See Sabatello 2009, p. 13, with further references. 
1274 See Freeman 1999, p. 76. 
1275 See Sabatello 2009, p. 145. 
1276 See Freeman 1999, p. 76. 
1277 See Sabatello 2009, p. 242. 
1278 See ibid, p. 241. 
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In any case, states would most likely have no justification to intervene and override 

the child’s and parents’ decision to refuse a medical treatment if there are low chances of 

the child getting ill and if that illness is not that severe. The competent child’s refusal 

would suffice, even if the parents consent to the treatment.  

 

5.8 Group and collective aspects of the right to cultural identity 

 

Especially since the 1980s, several legal theorists realized that the individualistic outlook 

of human rights was inadequate to cope with the challenges of global matters, such as 

development and environment, and with the needs of communities.1280 Communities were 

conceived to be significant factors in creating a valuable life for individuals.1281 

Under this prism, legal theorists reinterpreted certain existing human rights as 

having a collective dimension.1282 More specifically, they asserted that human needs exist 

at various levels, particularly at the levels of the individual, the community, and peoples, 

corresponding to analogous rights,1283 that human beings are composed of both personhood 

and communality,1284 and that the well-being of individuals is connected firmly with the 

group to which they belong.1285 In this respect, they made a distinction between individual, 

group, and collective rights on the basis of the nature of the right-holder. Individual rights 

are rights possessed by individual persons as individuals, whereas group rights are rights 

held by groups as groups and not by their members severally. Group rights are regarded as 

the third category of human rights, including rights to development, peace, humanitarian 

assistance, a healthy environment, and a share in the common heritage of mankind. 

Manfred Nowak observes that the increased interest of the UN in the protection of 

minorities and indigenous peoples goes hand in hand with the emergence during the 

seventies of the concept of the group rights of peoples.1286 

Apart from individual and group rights, there are individual cultural rights with a 

collective dimension, “which is the necessary consequence of granting cultural rights to 

individual persons”.1287 Individual rights which are truly individual in nature can be 
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meaningfully exercised in an independent manner, without direct interaction with 

others.1288 Individual rights with a collective dimension can be exercised effectively only 

on the premise of a community, presupposing the possibility of the latter to preserve, 

protect, and develop its common culture.1289 

 

5.8.1 The right to self-determination  

 

The controversy arising is whether or under which conditions can groups possess rights. 

The right of peoples to self-determination, laid down in the common Article 1 of the 

ICCPR and the ICESCR, serves as a characteristic example of a commonly asserted group 

right. This provision reads as follows: “All peoples have the right of self-determination. By 

virtue of that right they freely determine their political status and freely pursue their 

economic, social and cultural development”. 

The group nature of Article 1 has been reaffirmed by the HRC on the occasion of 

various Communications by excluding it from the individual complaint procedure, being a 

right of “all peoples” and not a right that can be pursued by an individual. The first 

Communication received in 1980 was held inadmissible and the HRC did not specifically 

address the issue.1290 The author, a member of the Mikmaq tribal society, claimed violation 

of the right to self-determination, which was understood as the right to means of 

subsistence, family life, and education. The government of Canada alleged that the right in 

question was a group right rather than an individual one. In the second Communication 

received in 1984, the Committee held that the author, a member of the Lubicon Lake Band 

people in Canada, could not allege to be a victim with regard to the right of free disposal of 

natural wealth and resources. The Committee clarified that the Optional Protocol to the 

ICCPR provides a procedure under which individuals can claim violations of their 

individual rights and that the right to self-determination deals with the rights conferred 

upon peoples as such.1291 This approach was reaffirmed in Communications of 1988 and 

1990. In the first one, the Colombian legislation sought to dispose the islanders of their 

land and to ‘Colombianize’ the islands concerned whose population was notably English-

speaking Protestant. In the second one, fourteen members of the Union für Südirol claimed 

                                                
1288 See Åhren 2008, note 3, at p. 92. 
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1290 See HRC, A.D. v. Canada, Communication No. 78/1980, Decision on inadmissibility, 29 July 1984. 
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that the right to self-determination of the people of South Tirol had been violated by acts 

and decrees issued by the Italian Parliament, which encroached on the autonomous 

legislative and executive regional power of the province.1292 

The concept of self-determination has been regarded without any doubt by UN 

Declarations and Resolutions and by actual state practice as a rule of international law in 

the process of decolonization and in cases of racist rules such as in South Africa.1293 The 

Resolution 637A/1952, for example, proclaims that the inhabitants of non-self-governing 

colonial territories constitute a people entitled to exercise the right of self-determination. 

The Resolution 1514/1960, entitled as “Declaration on the Granting of Independence to 

Colonial Countries and Peoples”, denies the application of self-determination once a 

colony or trust territory attains sovereignty and independence. Outside these contexts, and 

given the fact that the terms ‘peoples’ and ‘self-determination’ have not been defined in 

any precise manner, the right to self-determination is controversial.1294 

On the question of whether minorities could qualify as ‘peoples’ and thus being 

entitled to a right to self-determination, state practice categorically expresses its negative 

answer. This is evident if the following two UN Declarations are juxtaposed. The 

Declaration on the Rights of Persons Belonging to National or Ethnic, Religious and 

Linguistic Minorities includes no provision on self-determination, whereas the Declaration 

on the Rights of Indigenous Peoples refers to self-determination in Article 3. Moreover, the 

General Assembly’s Resolution 2625/1970, entitled as “Declaration on Principles of 

International Law Concerning Friendly Relations”, refuses expressively to recognize 

minorities as peoples. The 1975 Helsinki Declaration of OSCE makes a dichotomy 

between peoples, who are associated with the right to self-determination, and minorities. 

Regarding indigenous peoples, and their desire to be called ‘peoples’, states usually 

reject such a terminology exactly because of its implications in international law.1295 Self-

determination was left out of the Convention No. 169 on Indigenous and Tribal Peoples in 

Independent Countries and the term ‘peoples’ was used in the convention but with the 

explicit connotation in Article 1(3) that it did not mean anything for self-determination. 

Nonetheless, Article 3 of the Declaration on Indigenous Peoples forms an unqualified 

adaptation of the common Article 1 of the ICCPR and the ICESCR, referring to both the 

                                                
1292 See HRC, A.B. & Others  v. Italy, Communication No. 413/1990, Views of 5 November 1990. 
1293 See Shaw 2008, pp. 251-257, 522-530. 
1294 See also Crawford 1988, p. 52; Musgrave 1997, p. 151. 
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internal and external dimension of self-determination.1296 Although the external dimension 

is questionable, the internal dimension of self-determination is supported by other 

provisions of the Declaration on autonomy, participation, and consultation.1297 

The external dimension refers to the right of peoples to determine without external 

intervention their own political status within the international community.1298 The external 

dimension, which is usually perceived as amounting to secession, explains the states’ 

negation of recognizing the right to self-determination for minorities. However, the 

external dimension does not necessarily involve secession, given its possible expression 

through local government, or any other form that reflects the wishes of the people.1299 

The internal dimension refers to the intra-state arrangements pertaining to the 

accommodation of the various identities characterizing a multi-dimensional society.1300 It 

lays particular emphasis on democracy, political and cultural participation, respect for 

individual and minority specific human rights, and on the free and evolving will of all 

parties involved.1301 In this respect, the right to self-determination can be perceived as a 

cultural right which indicates the right of peoples within a state to enjoy freely their 

cultural life,1302 and it can be interrelated with the concept of cultural identity.1303 Like the 

right to cultural identity, the right to self-determination is of a dynamic nature, the essence 

of which is choice, “a free, genuine and voluntary choice in securing the continuing 

restructuring of human communities in accordance with the evolving aspirations of the 

members of such communities”.1304 

The ACHPR, having clarified that the exercise of self-determination should be 

compatible with the state’s territorial integrity, has translated the multiple variants of the 

internal self-determination into the distinctive rights to culture, participation, control over 

natural resources, and self-governance.1305 Indeed, although there is no definition of 

                                                
1296 For the negotiation process concerning Article 3 of the Declaration on Indigenous Peoples, see Montes & 
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peoples to which self-determination is linked nor a minority provision in the AfrCH, the 

ACHPR has embraced the application of the concept to the population of the state as a 

whole, the possibility to recognize distinct groups within a state as internal peoples, the 

recognition of the existence of indigenous peoples in certain states,1306 and the eagerness to 

engage with minority rights.1307 

 

5.8.2 A right to cultural autonomy 

 

Another concept with a group nature and a link to cultural identity is cultural autonomy. 

The concept of cultural autonomy was developed by Van der Stoel, former High 

Commissioner on National Minorities of the OSCE. 

Cultural autonomy reflected actually the minority regime developed by the League 

of Nations in relation to some only states in Central and Eastern Europe in the wake of 

disintegration of the Ottoman Empire and the Austria-Hungarian monarchy after the First 

World War.1308 Due to the denial of the right to independence and in the shadow of the 

dominant culture, cultural autonomy aimed at safeguarding the cultural identity of 

minorities.1309 It provided minorities with the right to self-rule in matters relating to their 

internal and cultural affairs, it recognized preventive and reactive measures against racism 

and intolerance, it promulgated a number of minority rights guarantees, it ensured minority 

participation within the state, and it treated minorities as collective entities.1310 The 

Permanent Court of International Justice declared that an ethnic minority group has the 

right to preserve the traditions and national characteristics which distinguish it from the 

majority and confirmed the ethnic groups’ right to cultural integrity.1311 

                                                                                                                                              
Katanga was entitled to independence; ACHPR, The Social and Economic Rights Action Center for 
Economic and Social Rights v. Nigeria, Communication No. 155/96 (2001), para. 55; ACHPR, Centre for 
Minority Rights Development (Kenya) and Minority Rights Group International on behalf of Endorois 
Welfare Council v. The Republic of Kenya, Communication No. 276/2003 (2009). See further Pentassuglia 
2011, pp. 185-187. 
1306 See also ACtHPR, African Commission on Human and Peoples’ Rights v. Republic of Kenya, 
Application No. 006/2012, Judgment of 26 May 2017, paras. 136-146. 
1307 See Murray & Wheatley 2003, pp. 227-236, with further references. See particularly Katangese Peoples' 
Congress v. Zaire, cited above; Malawi African Association & Others v. Mauritania, Communication Nos. 
54/91, 61/91, 98/93, 164/97, 196/97 & 210/98 (2000); The Social and Economic Rights Action Center for 
Economic and Social Rights v. Nigeria, cited above; the Endorois case, cited above. 
1308 See Thornberry 1991, p. 41; Vrdoljak 2008b, pp. 46-47. 
1309 See ibid. 
1310 See ibid. 
1311 See Minority Schools in Albania, Advisory Opinion, 1935, P.C.I.J. (Ser. A/B) No. 64. 
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In legal scholarship, a distinction is made between regional and cultural autonomy. 

Regional autonomy indicates the territorial exercise of limited sovereignty over provincial 

territorial borders, serving probably as an efficient alternative to secession.1312 Cultural 

autonomy indicates the right of a culturally defined group to self-government in matters 

relating to the preservation and reproduction of its culture.1313 Cultural autonomy lays 

emphasis on the institutional aspect of the right to participate in cultural life,1314 it grasps 

better the collective dimension of cultural rights, 1315 it serves as a substitute to the more 

controversial ideas of the right to self-determination which imply territorial autonomy or 

even secession,1316 and finally it permits the maintenance of separate cultural identities 

within the larger national society.1317 

For several scholars, autonomy forms an evolving universal right of minorities and 

indigenous peoples. Article 32 of the Declaration on Indigenous Peoples, for instance, 

recognizes an indigenous group’s international right to manage their natural resources. 

Other scholars nevertheless do not share the same view, arguing that autonomy is a matter 

which falls within the domestic jurisdiction of a state, the introduction and maintenance of 

which depends, as a legally neutral act, on the discretion of the state in question.1318 In any 

case, the Declaration connects explicitly the internal dimension of the right to self-

determination with the right to autonomy.1319 

Ethnocide or cultural genocide is a concept linked to cultural autonomy. In the 

context of UNESCO, cultural genocide “means that an ethnic group is denied the right to 

enjoy, develop and transmit its own culture and its own language, whether individually or 

collectively”.1320 However, in the actual crime of genocide, no reference is made to the 

concept of cultural autonomy.1321 Genocide is defined in Article IIc of the Convention on 

the Prevention and Punishment of the Crime of Genocide, issued by the UN General 

Assembly in 1948, and in Article 6 of the Rome Statue for the International Criminal 

Court. Genocide is understood therein as the deliberate destruction of the conditions of life 

of a group with intent to destroy physically the group. 

                                                
1312 See Roach 2005, p. 1. 
1313 See Eide 1998, pp. 252 & 273. See also Roach 2005, p. 3. 
1314 See Musgrave 1997, pp. 207-208. 
1315 See Roach 2005, pp. 1-2; Stamatopoulou 2007, p. 207; Donders 2010, p. 19. 
1316 See ibid. 
1317 See Stavenhagen 2001, p. 104. 
1318 See Musgrave 1997, p. 208. 
1319 See Articles 1, 3, 4, 31, and 33. 
1320 See UNESCO Latin-American Conference, Declaration of San Jose (Dec. 11, 1981) UNESCO Doc. FS 
82/WF.32 (1982). 
1321 See J. Gilbert 2006, pp. 117-121. 
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The Declaration on Indigenous Peoples underlines in Article 7(2) that indigenous 

peoples should not be subject to any act of genocide and adds in Article 8(1) that 

indigenous peoples should not be subject to the destruction of their culture either. Although 

the Declaration seems to place the notion of cultural autonomy under the crime of 

genocide, the issue of cultural genocide was deliberately left out of the Declaration and 

was not envisaged under any other provision.1322 In both articles, the Declaration refers to 

indigenous peoples alongside individuals, which means that the right against genocide and 

the right against forced assimilation or destruction of culture are explicitly recognized as 

both individual and group rights. 

Cultural genocide can take several forms. The forcible transfer of children from one 

group to another can be regarded as a form of cultural genocide. Indeed, the notion of 

cultural genocide is based on the empirical truth that a culturally defined group will 

disappear if it receives attacks on its capacity to preserve its specific culture.1323 Children 

are the heirs of a community’s culture, and therefore their disappearance deprives the 

community of its biological and subsequently cultural continuity. The forcible transfer of 

children is prohibited in Article 7(2) of the Declaration on Indigenous Peoples. It is also 

prohibited in Article IIe of the Convention on the Prevention and Punishment of the Crime 

of Genocide, which seems to cover in that way aspects of cultural genocide.1324 

 

5.8.3 The group and collective dimensions of cultural rights 

 

5.8.3.1 The United Nations human rights regime 

 

Article 27 ICCPR was the first provision in the International Bill of Human Rights, which 

includes the UDHR, the ICCPR, and the ICESCR, to recognize the collective dimension of 

cultural rights. It constitutes a hybrid between individual rights and group rights, because it 

actually assimilates the rights of minorities as groups to the other individual human rights 

of the ICCPR.1325 It grants rights to culture not to minorities as entities but to their 

                                                
1322 See also ibid. 
1323 See ibid. 
1324 See ibid. For a brief but comprehensive study on cultural genocide in international law, see Donders 
2012a. 
1325 See Thornberry 1991, p. 173. 



Chapter 5: The Subject and Addressee of the Child’s Right to Cultural Identity 

 

 201 

members, acknowledging that such rights cannot be exercised alone but they presuppose 

instead a community of individuals endowed with similar rights.1326 

The HRC confirmed the collective dimension of these rights in its General 

Comment on Article 27, where it underlined that “[a]lthough the rights protected under 

article 27 are individual rights, they depend in turn on the ability of the minority group to 

maintain its culture, language or religion”.1327 The Committee required subsequently the 

adoption of positive measures which protect the identity of minorities and the rights of its 

members1328 and stressed that the protection of these rights “is directed towards ensuring 

the survival and continued development of the cultural, religious and social identity of the 

minorities”.1329 The Committee treated the rights of Article 27 as collective rights in its 

Communications as well. In relation to the indigenous peoples of Finland and New 

Zealand, for example, it pronounced that Article 27 contains a dimension which protects 

the collective culture of indigenous peoples.1330 In the Communication which was 

concerned with the statutory restrictions stripping the author of her Indian status and 

affecting her right to residence on a reserve, the Committee proclaimed that the denial of 

this right was neither reasonable nor necessary to preserve the identity of the tribe.1331 

Article 15 ICESCR on the right to participate in cultural life was not explicitly 

formulated as a collective right, although it does have a collective dimension. The 

suggestion of UNESCO, during the drafting process of the provision, regarding a possible 

collective dimension was rejected.1332 Nevertheless, the ESCR/C in its General Comment 

on Article 15 recognized that “cultural rights may be exercised by a person (a) as an 

individual, (b) in association with others, or (c) within a community or group as such”.1333 

With regard especially to indigenous peoples, the Committee acknowledged their right to 

the full enjoyment of human rights as collectives or as individuals.1334 

                                                
1326 See ibid. 
1327 See HRC, General Comment No. 23: Article 27 (Rights of Minorities), 8 April 1994, para. 6.2. 
1328 See ibid. 
1329 See ibid, para. 9. 
1330 See HRC, Ilmari Laensman & Others v. Finland, Communication No. 511/1992, Views of 26 October 
1994; HRC, Jouni E. Laensman & Others v. Finland, Communication No. 671/1995, Views of 30 October 
1996; HRC, Apirana Mahiuka & Others v. New Zealand, Communication No 547/1993, Views of 27 
October 2000; HRC, Jouni E. Laensman & Others v. Finland, Communication No. 1023/2001, Views of 17 
March 2005. 
1331 See HRC, Sandra Lovelace v. Canada, Communication No. 24/1977, Views of 30 July 1981, paras. 16-
17. 
1332 See Donders 2002, pp. 146-148.  
1333 See ESCR/C, General Comment No. 21: Right of everyone to take part in cultural life (Article 15), para. 
9, as well as paras. 7, 15, 49, 54, 58. 
1334 See ibid, para. 37. 
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It is worth to point out that the Declaration on Minorities does not ensure group 

rights for cultural minorities. Minorities are recognized as collectivities and they are 

safeguarded in terms of identity in Article 1. In the subsequent articles which are related to 

specific rights, minorities are rendered merely the beneficiaries of such provisions and not 

the subjects to claim such rights.1335 These provisions are formulated as duties for states 

and not as rights for the communities involved.1336 The cumbersome “persons belonging 

to” formula is recuperated, as well as the “common enjoyment of culture” with other 

members of the group. The Declaration on Minorities hence recognizes collective rights, 

which are attributed to members of groups. 

In relation to indigenous peoples, the collective dimension of most of the 

provisions of the Convention No. 169 is reflected in the use of the term ‘peoples’ instead 

of ‘members of populations’ or ‘members of peoples’. As in the case of the Declaration on 

Minorities, indigenous peoples are only the beneficiaries and not the subjects of these 

provisions, which are articulated as state obligations towards indigenous peoples and not as 

substantive rights adjudged to indigenous peoples as such.1337 

It would be the Declaration on Indigenous Peoples to propose more clearly identity 

as a fundamental attribute of groups. Its Article 2 provides for the exercise of both 

individual rights and group rights based on identity. The provision reads as follows: 

“Indigenous peoples and individuals are free and equal to all other peoples and individuals 

and have the right to be free from any kind of discrimination, in the exercise of their rights, 

in particular that based on their indigenous origin or identity”. Its Article 33(1) recognizes 

explicitly a group right to identity, by laying down that “[i]ndigenous peoples have the 

right to determine their own identity or membership in accordance with their customs and 

traditions”. 

 

5.8.3.2 The Inter-American System of Human Rights 

 

The Inter-American System of Human Rights has recognized the concept of collective 

ownership and reparations when addressing various issues faced by indigenous 

communities through land seizure. In this context, it confirmed the cultural dimension of 

                                                
1335 See Stavenhagen 2001, p. 101. 
1336 See Donders 2010, p. 21. 
1337 See ibid, p. 210. 
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the right to property, the existence of the group right of indigenous peoples to their 

territories, and the group right to cultural identity.1338 

The way the IACtHR has dealt with the right of indigenous peoples to land serves 

as a characteristic example of a right which transcends the traditional division between 

rights. The right to land is endowed with a cultural dimension and is perceived as both an 

individual and a group right. The Court has clarified that even though the right to property 

enshrined in Article 21 ACHR is an individual right, its scope covers the “communitarian 

tradition regarding a communal form of collective property of the land, in the sense that 

ownership of the land is not centered on an individual but rather on the group and its 

community”.1339 

On the one hand, the right to land is associated with the right to existence in its 

physical sense, containing as elements the physical existence of indigenous peoples, their 

continued existence in the territories in which they live, and the continued access to the 

material resources required to continue existence in these territories.1340 On the other hand, 

the right to land is associated with the rights of indigenous peoples to culture. Given the 

spiritual and moral relationship of indigenous peoples with their ancestral land, alongside 

their material relationship with that land, indigenous culture is defined on a territorial 

basis.1341 Land is perceived hence as the geographical space which is necessary not only 

for sustaining life, but also for the cultural expression and social reproduction of 

indigenous peoples as cultural groups.1342 It is noteworthy mentioning that the deliberate 

destruction of land could amount to both genocide and ethnocide,1343 falling respectively 

under the ambit of Article IIc of the Convention on the Prevention and Punishment of the 

Crime of Genocide and under the ambit of Article 8(2)(b) of the Declaration on Indigenous 

Peoples. 

In the case where logging and oil concessions were granted to third parties in the 

lands traditionally occupied and used by the Maya people, the IACtHR highlighted that 

“the effective protection of ancestral territories implies not only the protection of an 

economic unit but the protection of the human rights of a collective that bases its 

                                                
1338 For a brief analysis of the case law of the IACHR and the IACtHR as to the concept of culture, see 
Chapter 4, section 4.3.4. For collective land rights, see further J. Gilbert 2007, pp. 223-226. 
1339 See IACtHR, Mayagna (Sumo) Indigenous Community of Awas Tingni v. Nicaragua, Judgment of 31 
August 2001, para. 149. 
1340 See further J. Gilbert 2006, pp. 115-139. 
1341 See ibid. 
1342 See Anaya & Williams 2001, pp. 48-49. 
1343 See also J. Gilbert 2007, pp. 223-226; Donders 2012a on ethnocide. 
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economic, social and cultural development upon their relationship with the land”.1344 In the 

case where Suriname was found to have violated the territorial rights of the Kaliña and 

Lokono indigenous peoples, the Court observed that their “ownership is not centered on an 

individual, but rather on the group and its community”.1345 It underlined further the 

significance of the collective cultural dimension of the right to property while dealing with 

the potential clashes between communal property rights and private property rights. Even 

though the Court suggested the striking of a fair balance on a case-by-case basis in order to 

assess which right is to prevail,1346 it showed “a preference in principle for the right of 

collective character”,1347 by clarifying that “restriction of the right of private individuals to 

private property might be necessary to attain the collective objective of preserving cultural 

identities in a democratic and pluralist society”.1348 

The Court has even recognized the existence of a group right to cultural identity, by 

stressing that “[d]isregarding the ancestral right of the members of the indigenous 

communities to their territories could affect other basic rights, such as the right to cultural 

identity and to the very survival of the indigenous communities and their members”.1349 

The Court has referred further to the right to cultural identity without associating it with 

the communal rights to property, by emphasizing that “the right to cultural identity is a 

fundamental right – and one of a collective nature – of the indigenous communities, which 

should be respected in a multicultural, pluralistic and democratic society”.1350 

 

5.8.3.3 The African System of Human Rights 

 

The AfrCH contains both individual rights in Articles 3-18 and peoples’ rights in Articles 

19-24. These peoples’ rights include the right to equality among peoples, the right to 

existence, the right to dispose freely of wealth and natural resources, the right to 

development, the right to national and international peace and security, and the right to a 

general satisfactory environment. The ACHPR has further acknowledged the existence of 

group rights to participate in cultural life, to cultural identity, and to property. 

                                                
1344 See Mayagna (Sumo) Indigenous Community of Awas Tingni v. Nicaragua, cited above, para. 120. 
1345 See IACtHR, Kaliña & Lokono peoples v. Suriname, Judgment of 25 November 2015, para. 129. 
1346 See IACtHR, Yakye Axa Indigenous Community v. Paraguay, Judgment of 17 June 2005, paras. 143-151. 
1347 See Lenzerini 2014, p. 178. 
1348 See Yakye Axa Indigenous Community v. Paraguay, cited above, para. 148. 
1349 See ibid, para. 147. See also Kaliña & Lokono peoples v. Suriname, cited above, paras 181, 197-198. 
1350 See IACtHR, Kichwa Indigenous People of Sarayaku v. Ecuador, Judgment of 27 June 2012, para. 217. 
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Regarding the question whether peoples’ rights are justiciable, the Commission has 

treated them on an equal basis with the other rights of the Charter.1351 It would consider all 

complaints for alleged violations and would possibly ground its decisions in both 

individual and group rights, even if peoples’ rights constituted the only issue at hand1352 or 

even if peoples’ rights were raised among other rights.1353 It found, for example, a 

violation of Article 24 on the right of a people to a decent environment, associating it with 

Article 16 on the individual right to health.1354 It also found a violation of Article 21 on the 

group right to free disposal of wealth and resources, because of the failure of the Nigerian 

government to involve the Ogoni communities in the relevant decision-making 

processes.1355 

The Commission embraced the dual dimension of Article 17(2) on the right to 

participate in culture life, as being of both an individual and a group nature, in the 

Communication which was concerned with the building of a game reserve on the ancestral 

land of the Endorois indigenous community.1356 Regarding its individual nature, the 

Commission acknowledged the right of every individual to have as a member of a 

community access to a particular way of life, acquiring certain capabilities and habits. 

Regarding its group nature, the Commission distinguished firstly indigenous peoples from 

other groups on the basis of their particular way of life which depends on their traditional 

land and natural resources. It identified further indigenous peoples on the basis of other 

features, which include the occupation and use of a certain territory, free upholding of 

cultural distinctiveness, self-identification as a distinct collectivity, recognition by other 

groups, and an experience of exclusion or discrimination. 

This broad interpretation of the group nature of Article 17(2) and of the notion of 

culture brings the right to participate in cultural life very closed to a group right to cultural 

identity. The Commission has recognized the right of indigenous peoples to preserve the 

cultural heritage which is “essential to their group identity”,1357 the expression of which is 

                                                
1351 See also Murray & Wheatley 2003, pp. 226-227. 
1352 See ACHPR, Katangese Peoples’ Congress v. Zaire, Communication No. 75/92, October 1995. 
1353 See ACHPR, Malawi African Association & Others v. Mauritania, Communication Nos. 54/91, 61/91, 
98/93, 164/97, 196/97 & 210/98 (2000). 
1354 See ACHPR, The Social and Economic Rights Action Center for Economic and Social Rights v. Nigeria, 
Communication No. 155/96 (2001). 
1355 See ibid. 
1356 See ACHPR, Centre for Minority Rights Development (Kenya) and Minority Rights Group International 
on behalf of Endorois Welfare Council v. The Republic of Kenya, Communication No. 276/2003 (2009), 
para. 241. 
1357 See ibid. See also ACtHPR, African Commission on Human and Peoples’ Rights v. Republic of Kenya, 
Application No. 006/2012, Judgment of 26 May 2017, paras. 177 & 179. 
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the exercise of tenure rights within a communal system,1358 and has even acknowledged 

explicitly the group right to cultural identity.1359 Associating the preservation of the 

cultural identity of indigenous peoples with the continued occupation of their ancestral 

territories, the Commission has endorsed further the group dimension of the right to 

property established in Article 14 AfrCH.1360 

In similar vein, the ACtHPR, having noticed that the forced eviction of the Ogiek 

indigenous community of Kenya from its ancestral lands has a detrimental impact on its 

traditional lifestyle and on its very existence as a distinct group,1361 underlined the 

importance of the Ogieks’ right to decent existence as a group enshrined in Article 20 

AfrCH,1362 embracing the existential and cultural dimension of this right. 

 

5.8.3.4 The Council of Europe 

 

The ECHR does not explicitly recognize the collective dimension of cultural rights. 

Nevertheless, the ECtHR has confirmed the rights of members of a society to contribute to 

the formulation of the society’s cultural heritage, the rights of individuals to prove their 

claimed ethnicity, the rights of members of linguistic groups to have their language usable 

and provided for in the public domain, the rights of members of minorities and indigenous 

peoples to a particular way of life, and more broadly the rights of members of various 

cultural groups to have their culture respected and publicly supported.1363 

It would be interesting to mention a particular case, where the Court found that the 

state’s refusal to recognize a marriage, which was conducted in accordance with Roma 

traditions and customs, constituted for the purpose of survivor pensions a violation of 

Article 14 ECHR on the principle of non-discrimination taken together with Article 1 on 

the right to property of the First Protocol to the ECHR. The Court underlined that “the col-

lective beliefs of a community that is well-defined culturally cannot be ignored”.1364 

                                                
1358 See Odinkalu 2001; Murray & Wheatley 2003; Pentassuglia 2010; Pentassuglia 2011; Wicomb & Smith 
2011. 
1359 See Chapter 4, section 4.3.5 on the African Charter on Human and Peoples’ Rights. See also the Endorois 
case, cited above, para. 246. 
1360 See ibid, as well as African Commission on Human and Peoples’ Rights v. Republic of Kenya, cited 
above, paras. 122-131. See also Lenzerini 2014, p. 191. 
1361 See African Commission on Human and Peoples’ Rights v. Republic of Kenya, ibid, para. 180. 
1362 See ibid, para. 154. 
1363 For an analysis of the case law of the ECHR as to the concept of culture, see Chapter 4, section 4.3.6. 
1364 See ECtHR, Muńoz Díaz v. Spain, Application No. 49151/07, Judgment, 8 December 2009, para. 59. 
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The Court has also confirmed the rights of members of religious groups to engage 

freely in the collective expressions of their faith, having understood freedom of religion as 

being manifested either individually or in community with others.1365 The Court has 

suggested further, such as in a case where it acknowledged that access to places of worship 

and restrictions on adherents’ ability to take part in services or observances fall within the 

ambit of Article 9, that the most obvious form of collective manifestation of freedom of 

religion is worship.1366 In a case regarding the refusal of Turkish authorities to grant the 

Alevi followers the same religious public service provided to the majority of citizens, who 

adhere to the Sunni branch of Islam, the Court recalled that “the right of a religious 

community to an autonomous existence is at the very heart of the guarantees in Article 9 of 

the Convention”1367 and concluded that the non-recognition of the religious nature of a 

faith forbids the effective enjoyment of freedom of religion.1368 The ECtHR thus has linked 

directly all these cases with the cultural identity of individuals and indirectly with the 

cultural identity of communities.1369 

The comments made for the Declaration on Minorities are relevant to the FCNM as 

well, although the latter has an even weaker collective outlook.1370 Its reference to the 

preservation of one’s culture, which is to be found both in its Preamble and in Article 5(1), 

is formulated in individualistic terms and in the language of state obligations, without 

denoting a particular right, either individual or collective, to cultural identity. 

 

5.8.4 The child’s right to cultural identity as a collective right under the 

CRC 

 

Bearing in mind that individual identities are constructed and deconstructed in a constant 

dialogue and conflict with identities of “imaginary communities”,1371 a right to cultural 

identity could not but have a collective dimension. The cultural identities of individuals 

                                                
1365 See the Report by the Research Division of the ECtHR, “Overview of the Court’s case-law on freedom of 
religion”, prepared on 19 January 2011 and updated on 31 October 2013, paras. 20-27. 
1366 See for instance ECtHR, Cyprus v. Turkey, Application No. 25781/94, Judgment, 28 June 1996, paras. 
241-247. 
1367 See ECtHR, İzzettin Doǧan & Others v. Turkey, Application No. 62649/10, Judgment, 26 April 2016, 
para. 93. 
1368 See ibid, para. 135. 
1369 See Donders 2002, p. 270; Pentassuglia 2012, p. 18. 
1370 See Donders 2002, p. 330. 
1371 See Anderson 1991. 



Chapter 5: The Subject and Addressee of the Child’s Right to Cultural Identity 

 

 208 

inseparably merge with the collective cultural contexts to which the individuals belong.1372 

The above analysis demonstrates that international human rights supervisory bodies have 

acknowledged group rights as well as the collective aspects of several individual rights and 

of cultural identity. UNESCO has referred to the group right of peoples to develop 

cultures,1373 to the right of individuals and groups to be different,1374 to a right for human 

beings to maintain cultural identity,1375 and to the right of groups to their own cultural 

identity and development of their distinctive cultural life.1376 

In relation to the CRC and its Article 31 on the right to participate in cultural life, a 

collective dimension of that right should be accepted, exactly because a collective cultural 

context is a prerequisite on which individual cultural rights may be exercised. In its 

General Comment on Article 31, the CRC/C illustrated this mutual interrelation between 

the overall culture of a community and the cultural identity of the child as an individual.1377 

More specifically, the Committee proclaimed that one of the constitutive elements of the 

right to participate in cultural life is participation, which “requires that concrete 

opportunities are guaranteed for children, individually or as a group, to express themselves 

freely, to communicate, act and engage in creative activities, with a view to the full 

development of their personalities”.1378 It also clarified that states “have an obligation to 

recognize, protect and respect the right of minority groups to take part in the cultural and 

recreational life of the society in which they live, as well as to conserve, promote and 

develop their own culture”.1379 

With respect to Article 30 CRC on the minority rights of children to culture, the 

bearer of this provision is not the minority or the indigenous group, but every child 

belonging to that group. The implications of the particular wording of this provision are 

also supported by its drafting process, which reveals that all prior proposals and different 

readings referred to children as individuals and not as groups. Besides, the elimination of 

the word ‘populations’ in reference to indigenous peoples during the second reading 

                                                
1372 See Lenzerini 2008, p. 127. 
1373 See Article 1 of the 1966 Declaration of Principles of International Cultural Co-operation. 
1374 See Article 1(2) of the 1978 Declaration on Race and Racial Prejudice. 
1375 See ibid, Article 1(3). 
1376 See ibid, Article 5(1). See also 1972 Convention Concerning the Protection of the World Cultural and 
Natural Heritage; 1976 Recommendation on Participation by the People at Large in Cultural Life and their 
Contribution to It; 2001 Universal Declaration on Cultural Diversity; 2003 Convention for the Safeguarding 
of the Intangible Cultural Heritage; 2005 Convention on the Protection and Promotion of the Diversity of 
Cultural Expressions.  
1377 See CRC/C, General comment No. 17 (2013) on the right of the child to rest, leisure, play, recreational 
activities, cultural life and the arts (art. 31), 17 April 2013, paras. 11-12, 14(f), 15(a). 
1378 See ibid, para. 15(a)(ii), emphasis added. 
1379 See ibid, para. 52, emphasis added. 
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revisions reinforces the individual nature of this provision.1380 Nonetheless, Article 30 has 

a collective dimension since it embraces the idea that children enjoy their rights to culture 

in community with others. In its General Comment on the rights of indigenous children, the 

CRC/C recalled the close linkage between Article 27 ICCPR and Article 30 CRC and 

endorsed explicitly the collective dimension of the minority rights to culture.1381 

In consideration of all these remarks, it could be argued that despite the 

individualistic formulation of Article 8 CRC on the right to identity which does not refer to 

groups or to the enjoyment of identity in community with others, the overall context of the 

provision and of the Convention itself shows or must show an implicit collective aspect 

with regard to a right to cultural identity. In this respect, the child’s right to cultural 

identity is an individual right, because it is firmly connected with the agency of the child as 

an individual and it is concerned with the children’s personal development and their 

contribution to the continued evolution of culture. It is also a collective right, because its 

meaningful exercise depends on the ability of a culturally defined group to safeguard its 

common culture. 

 

5.8.5 Tension between a group right to cultural identity and individual 

rights 

 

In light of international human rights law, a right to cultural identity could also be 

conceived as a group right, whose holder is the community of which the child is a member. 

There has been much discussion in scholarship as to the possible tensions between group 

rights and individual rights. The issue of the cultural practices which are harmful to the 

health of the child, which is dealt with in other parts of the dissertation,1382 falls within this 

discussion, exactly because such practices constitute products of a collective cultural 

context which run counter especially to the rights of girls. 

Although such debates fall outside the scope of this research, it can be mentioned 

that this dissertation agrees with the view expressed by Laura Reidel, who claims that there 

is tension possible between group rights and individual rights at least when it comes to 

culture, but this tension can be solved.1383 Even though there can be tension between 

                                                
1380 See Chapter 4, section 4.5.2 on the minority rights to culture. 
1381 See CRC/C, General Comment No. 11 (2009), Indigenous Children and their Rights under the 
Convention, 12 February 2009, para. 16. 
1382 See Chapter 2, section 2.10 and Chapter 4, section 4.6 on harmful cultural practices. 
1383 See Reidel 2010. 
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individual rights and groups as such having rights, there can be no tension between 

individual rights and collective rights, exactly because the latter refers also to individuals 

having rights as members of the group. The problematic aspect actually with respect to a 

group right to cultural identity, and in general with respect to group cultural rights, would 

be the entailed danger of reifying culture and of providing a legitimate justification of 

limiting individual rights. 

The substantiation of culture could possibly be the case if a corporate conception of 

group rights were endorsed, which places moral standing on the group as such.1384 Group 

rights would impede the natural evolution of cultures, exactly because it would allow the 

institutionalization of a certain position within a culture expressed by the cultural elites and 

would silence the different positions of the dissenting members.1385 It would definitely not 

be the case if a collective conception of group rights were endorsed instead, because it 

places moral standing only on the individuals who jointly hold the group right.1386 Under 

this approach, individuals are to be regarded as the actual protagonists, each separately, of 

the formulation and reinterpretation of culture. 

As to the limitations of individual rights which are firmly connected with the issue 

of the substantiation of culture, Will Kymlicka’s theory on the societal culture should be 

considered, according to which the protection of cultural groups is grounded in their role in 

securing and promoting individual autonomy.1387 His theory is situated well in the 

framework of international human rights law, which is rooted in the liberal ideas of 

freedom, autonomy, and dignity. Kymlicka stresses further that respecting cultural groups 

entails equality and justice among groups and freedom within the group.1388 

In similar vein, Denise Réaume suggests the conception of group rights as rights to 

“participatory goods”.1389 The enjoyment of these goods, such as culture, by an individual 

depends upon the enjoyment of these goods by others.1390 The rights to participatory goods 

are directed against outsiders but not against insiders.1391 A cultural community would 

have the right that the majority society does not interfere with its participatory good, as 

                                                
1384 See Jones 1999, p. 86. 
1385 See Sabatello 2009, p. 95, with further references. 
1386 See Jones 1999, p. 86. 
1387 See Kymlicka 1995, p. 84. 
1388 See ibid, pp. 47 & 152. 
1389 See Réaume 1988, pp. 10-11. 
1390 See ibid. 
1391 See ibid. 
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well as the right that the majority society institutes arrangements that secure the group’s 

continued enjoyment of its participatory good.1392 

On that basis, Reidel proposes a particular way of balancing between individual 

rights and group rights. Individual cultural rights are primary, because individuals are the 

gatekeepers of the content of culture by shaping the cultural groups, and group cultural 

rights are secondary.1393 If the focus were on groups rather than on individuals, there would 

be the danger of hardening the boundaries among groups and of empowering the groups’ 

elites to oppress their members.1394 

On that understanding, Reidel emphasizes that the debate over individual rights and 

group rights “is focused on a false dichotomy, because it is not true that individual rights 

must prioritize the individuals and group rights must prioritize groups above 

individuals”.1395 Individual rights are not valuable only for individuals’ agency and 

autonomy but for groups as well, because they ensure the individuals’ capability to be 

active members of that group.1396 Group cultural rights are not valuable only for protecting 

cultural groups against other groups, but also for safeguarding the conditions for personal 

development.1397 

In the same vein, the Special Rapporteur in cultural rights Karima Bennoune 

observes that individuals may not share the same points of views as to culture with the 

leaders of their community.1398 Community leaders may use the term ‘community’ in ways 

that imply homogeneity and exclusivity so that the rights of disempowered individuals are 

oppressed.1399 Cultural rights should not be employed to those ends, but they should be 

understood instead as recognizing plurality and dynamism within groups.1400 

Cultural rights should be conceived hence as empowering individuals to contribute 

to the natural development of cultures. Individual rights and group rights cannot be 

separated, since individuals live within particular sociocultural contexts and absorb certain 

sociocultural beliefs as their own.1401 An externally directed group right to cultural identity 

would not allow other cultural groups to interfere with the culture of a group, whilst it 

                                                
1392 See ibid. 
1393 See Reidel 2010, p. 74. 
1394 See ibid, pp. 77-78. 
1395 See ibid, p. 66. 
1396 See also ibid, pp. 70-71, 75. 
1397 See also ibid. 
1398 See Report of the Special Rapporteur in the field of cultural rights, A/HRC/31/59, 3 February 2016, para. 
13. 
1399 See ibid, paras. 14 & 17. 
1400 See ibid. 
1401 See Sabatello 2009, p. 98, with further references. 
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would not allow internal restrictions as to the rights of the members of the group. Kymlicka 

would even argue that a group right to cultural identity would actually foster individual 

freedoms, exactly because the latter is firmly connected to and dependent on culture which 

serves as a “context of choice”.1402 

Nevertheless, the question arising is how such an approach could work with non-

liberal cultures, which do not prioritize personal autonomy over collective supremacy, and 

with religions which do place restrictions on individual rights. Theoretically, there may be 

restrictions acceptable, as long as the community itself also respects the rights of its 

members to leave the community.1403 Even so, what could be the answer to this question if 

power inequalities, existing in each community and between communities, were taken into 

account as well? Large conflicts have been fought over cultural and religious issues 

between and within communities. The obligation of girls to wear veils in Islamic countries 

and communities serves as an example whereby the freedoms of the less powerful are 

restricted within the existing power structures. 

There are various veils worn by Muslim women, including the hijab, which covers 

the hair, the niqab, which covers the face and neck, leaving the eyes visible, and the burqa, 

which covers both face and body. Without any doubt, there are women who find 

themselves under tremendous pressure to wear the veil against their convictions. The 

Islamic veils might be perceived as emblems of gender inequality and manifestations of 

patriarchal structures. A woman would have no other choice but to leave countries such as 

Egypt or Iran in order to avoid wearing religious clothing. Even if it appears to be her 

choice to wear religious dress, how free could that choice be if it is made in a state of 

subjugation? Feminist theorists have used the term “adaptive preferences” to indicate that 

women’s preferences are shaped by social influences which deny their agency.1404 These 

very preferences function as internal constraints of which women are unaware, and in the 

end, women do not lead lives of their own choosing.1405 

However, it would be oversimplified if it were accepted that all Muslim women are 

coerced into veiling and that veiling cannot be their own decision. Such an approach, 

which would conceive the banning of Islamic veil as a means of liberation of women and 

of protecting their freedoms, is protectionist and paternalistic and reinforces stereotypes of 

                                                
1402 See Kymlicka 1995, pp. 75-91, 121-130. 
1403 See Kukathas 1995, pp. 238-239. See also Chapter 4, section 4.2 on culture as a context of choice. 
1404 See Marshall 2008, pp. 186-187; Marshall 2009, pp. 150-159; Marshall 2014, pp. 70-71; Marshall 2015, 
pp. 381-384, with further references. 
1405 See ibid. 
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Muslim women as oppressed and Muslim men as oppressive.1406 Veiling does not 

necessarily mean lack of agency.1407 In many Islamic settings, veiling “has developed as a 

convention for symbolizing women’s modesty or respectability”, and “marked the 

symbolic separation of men’s and women’s spheres, as part of the general association of 

women with family and home, not with public space where strangers mingled”.1408 

Wearing the veil can denote a personal choice in the same way as other attitudes, shaped 

by social and cultural forces, are experienced by individuals as manifestations of their 

identity.1409 

Many European Muslim women have gone before the ECtHR, defending their 

desire to assert their identity by expressing their religious beliefs in the public sphere. A 

growing number of European countries, such as France, Switzerland, and Turkey, make a 

distinction between public and private sphere and in light of secularism they prohibit 

personal religious beliefs from being overtly displayed in public places, such as in state 

schools or in public sector employment. The ECtHR has actually assumed that the veil is a 

powerful symbol of the subordination of women and has given states considerable latitude 

when assessing whether restrictions on wearing visible religious clothing and symbols in 

public places are compatible with human rights.1410 Would not the banning of the Islamic 

veil prevent women from entering the public sphere, leading further to their social 

marginalization and isolation within their communities instead of achieving the declared 

goal of their emancipation?1411 

Understanding hence the dynamics of the interaction between a group right to 

cultural identity and individual rights requires consideration of the existence of power 

inequalities within the society. There can be tension between collective and personal 

cultural identity, and this tension may not be easily solved especially when it comes to 

religion. In any case, a group right to cultural identity would protect a group’s and 

consequently its members’ choice to follow a certain way of life against outsiders, whilst 

providing the preconditions for personal development and exercising one’s own choices 

                                                
1406 See Abu-Lughod 2002, pp. 784-788. 
1407 See ibid, p. 786. 
1408 See ibid, p. 785. 
1409 See Human Rights Watch 2010, “Questions and Answers on Restrictions on Religious Dress and 
Symbols in Europe”, available at: https://www.hrw.org/news/2010/12/21/questions-and-answers-restrictions-
religious-dress-and-symbols-europe (accessible 24 August 2017). 
1410 See Chapter 4, section 4.3.6 on the case law of the ECHR as to the concept of culture and Chapter 6, 
section 6.3.3 on the move towards the acceptance of the need for a pluralistic curriculum in religious 
education. See also Marshall 2008; Marshall 2009, pp. 142-150; Marshall 2014, pp. 64-66; Marshall 2015. 
1411 See Marshall 2008, p. 189, with further references. 
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within that culture. There may be internal restrictions as to individual rights as far as the 

group concerned recognizes the individuals’ right to exit. 

 

5.9 Concluding remarks on Chapter 5 

 

The subject of the right to cultural identity is obviously the child. The CRC recognizes 

implicitly the contribution of several factors in the development of the child’s cultural 

identity. The Convention indeed lies on the premise that throughout their upbringing, 

children are given knowledge of the options they may make in their life, offered among 

others by their parents, the communities with which they interrelate, and the state 

representing the wider society. 

With respect particularly to parents, they stand for cultural microcosms of larger 

communities so that through family relations children are socialized into particular cultural 

traditions. The CRC expects parents to share their own way of life with the children under 

their care, acknowledging the child’s cultural autonomy as a fundamental limitation to the 

parental autonomy exactly because children develop their own cultural identity by 

exercising their individual freedom to make informed choices based on these options. 

In this regard, the principle of respect for the views of the child, viewed together 

with the principle of the best interests of the child and the principle of the evolving 

capacities of the child, informs Article 8 by implying that states should not merely place 

children under special protection nor should they decide upon children’s rights by 

implication and exclusively from their own perspective. Cultural identity, as an aspect of 

the broader right to identity, is to be perceived not as a fixed entity predetermined by legal 

guardians, including parents and state authorities as policy and decision makers, but on the 

contrary as a dynamic and ongoing relationship with the surrounding world that the 

children themselves have established. 

Cultural identity would apparently function as a liberty right, which bestows upon 

children the power to exercise free cultural choices on the basis of their self-perception as 

agents of human rights. Children have indeed autonomous capabilities which are variable 

throughout childhood, and a liberty right to cultural identity would allow them to maximize 

their present autonomy contributing further to their well-being. Cultural identity would 

also function as a welfare right, which seeks to protect and promote culture as an essential 



Chapter 5: The Subject and Addressee of the Child’s Right to Cultural Identity 

 

 215 

component of the child’s well-being on the basis of the perception of child as an object of 

special care. 

Furthermore, the right of a child to cultural identity under the individualistic terms 

of Article 8 is an individual right. Nonetheless, the right to a cultural identity can be 

experienced both individually and collectively, in the sense that it is often possessed and 

exercised by an individual in virtue of being member of a community. International law 

has already affirmed the collective dimension of the rights of minorities and indigenous 

peoples to culture, acknowledging that a meaningful exercise of such rights can be 

exercised only in community with others. A child’s right to cultural identity hence is also a 

collective right. 

International law has even moved towards the recognition of group rights, aimed at 

shielding the cultural and social reproduction of minorities and indigenous peoples as 

groups and at protecting the right especially of indigenous peoples to live as distinct 

peoples. The protection of the collective cultural context obviously is a prerequisite for the 

effective exercise of cultural rights not only of individuals belonging to minorities or 

indigenous peoples but also of those belonging to a majority culture, although in the latter 

case culture would not be normally endangered. In any case, not only the fundamental 

characteristics of culture in the context of the cultural pursuits of individuals but also the 

results of these activities are to be protected, namely cultures as collective goods. In this 

respect, the individual right to cultural identity under Article 8 cannot but be associated 

with group identities as well. 

The question arising is whether group rights entitle the group to restrain the 

freedoms of its dissident members in ways that guarantee the continuance of its culture. 

Responding to this question requires the acknowledgment of some parameters. Cultural 

rights should be understood as being based on the premise that individuals are shaped by 

the culture of their group while being part of the ongoing evolution of that culture. Under 

this perspective, cultural rights above all empower individuals to be active in their cultural 

groups and to be engaged with the recreation of their culture. In their group dimension, 

cultural rights actually ensure the conditions for individual agency and autonomy by 

securing the ability of cultural groups to preserve and develop their culture within the 

overall society. 

However, there may be internal restrictions, especially with respect to religion, 

which run counter to the individuals’ convictions, such as the obligation of girls and 

women to wear veil in Islamic countries and communities. Due to power inequalities 
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existing within the society, the dissident individuals will not be involved in the same 

degree as others with the decision-making as to the conditions governing cultural 

identification and interpretation. Even if such restrictions are considered acceptable as long 

as the community in question respects its members’ right to exit, the exercise of this right 

might not even be conceivable if the liberal idea of agency is unknown or it might affect 

negatively the dissident’s identity, exactly because he or she would lose important 

sociocultural references, including family, group of peers, community, and the society at 

large. 

The addressee of the child’s right to cultural identity is obviously the state, 

corresponding to the entire international human rights law regime which addresses first and 

foremost to states. The human rights obligations of states are rendered indirectly relevant 

for parents and more broadly for the legal guardians of children, whose rights and duties 

derive from the exercise of their explicit responsibilities under the CRC for the rearing, 

well-being, and development of the children under their care. In the same vein, other 

private actors, such as teachers and community leaders, who have a significant role to play 

with respect to the cultural breeding of the child, derive indirectly obligations from the 

established framework of human rights in general and of the CRC in particular. 

Parents are primarily responsible to act in the best interests of children and to guide 

them in the exercise of their rights. The state will interfere with the parental autonomy if 

parents do not correspond to their duties. Children will participate in the decision-making 

affecting their lives and, depending on their actual autonomous capacities, they will 

determine the outcome of the relevant procedures. Lesser weight will be attached to the 

parents’ wishes as children enhance their autonomous capabilities. In the field of health, 

for instance, the competent children should be allowed to provide their informed consent or 

refusal to a medical treatment. Their choices might be religiously and culturally ordained 

and might be different from the parental ones. In any case, the child’s choices should be 

respected in so far as they do not entail serious and long-term health implications.     
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Chapter 6  

Limitations of the Child’s Right to Cultural Identity 

 

 

This chapter will analyze and elaborate on possible limitations to the right of a child to 

cultural identity. It draws on the wording and drafting process of Article 8 CRC and on 

other international human rights standards. Issues which are discussed include the 

principles of proportionality and necessity and the states’ margin of appreciation in 

balancing competing rights. The case law of the ECtHR on religious education is used as 

an example of imposition of restrictions on the expression of the child’s cultural and 

religious identity in public education. Interrelated subjects which are dealt with briefly 

include the existence of different models of religious education and the role of parents in 

the child’s right to education. 

 

6.1 Possibility for interferences under Article 8 CRC 

 

Article 8(1) CRC requires respect for the child’s right to identity “as recognized by law 

without unlawful interference”. The drafting process of Article 8(1) reveals that the 

designation “as recognized by law” was inserted to qualify the notion of ‘family identity’, 

which was unknown to many states, and hence to qualify the term ‘family relations’ which 

replaced it. 

More specifically, the working group which was formed on the initiative of Brazil 

in order to redraft Argentine’s original proposal, suggested the following proposal: “1. The 

States Parties undertake to respect the right of the child to preserve his or her family 

identity without unlawful interference. 2. Where a child is illegally separated or removed 

from his or her lawful custodians or otherwise fraudulently or illegally deprived of some or 

all of the elements of this identity, the States Parties shall provide special assistance and 

protection, with a view to speedily re-establishing his or her rightful family identity”.1412 

The representative of the Netherlands proposed the concept of ‘family identity’ in 

the first paragraph to be qualified by the phrase “as recognized by law”, on the ground that 

                                                
1412 See Report of the 1986 Working Group on a Draft Convention on the Rights of the Child, para. 40, 
reproduced at Office of the United Nations High Commissioner for Human Rights, Legislative History of the 
Convention on the Rights of the Child, Volume 1, New York & Geneva 2007, p. 385. 
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this notion was not known in every state.1413 The observer for Argentina accepted this 

proposal,1414 also because other delegations affirmed that the concept of ‘family identity’ 

was unknown in their national context.1415 Thereby, the Chairman proposed the deletion of 

the word ‘family’ in the first paragraph, and the insertion of the phrase “nationality, name, 

family relations” between the words ‘identity’ and “without unlawful interference”, but the 

representative of the Netherlands insisted on reiterating the incorporation of the phrase “as 

recognized by law”.1416 

The question arising is in what way does the “as recognized by law” designation 

qualify the concept of family relations? It has been already argued that ‘family relations’ 

include the right to know one’s origins and the right to be cared by one’s parents.1417 With 

respect to the right to know one’s origins, the “as recognized by law” qualification 

recognizes the domestic policies which dominate particular issues, such as the secrecy of 

adoption, or recognizes the need of weighting all the circumstances which might justify the 

limitation of the children’s right to know their biological parents, without nonetheless 

permitting an absolute prohibition of the right in question.1418 With respect to the right to 

be cared by one’s parents, the qualification concerned accords to states a certain scope of 

discretion in designing appropriate systems, through domestic laws and procedures and 

inter-state agreements, in which the interest of children to be cared by their parents can be 

materialized.1419 

Moreover, a similar qualification “in accordance with their national law” is 

included in Article 9 CRC, which incorporates the right to know one’s origins and the right 

to be cared by one’s parents. With this qualification, the provision admits the existence of 

different procedures from state to state and underlines the importance of considering the 

particular features of each state.1420 Nevertheless, Article 9 refers also to the “relevant 

international instruments”, suggesting that issues such as nationality and name are not 

determined exclusively by national laws, but they are informed by the relevant 

international guarantees which might require national amendments and adoption of other 

appropriate measures.1421 The CRC itself has particular aims, objectives, and provisions, 

                                                
1413 See ibid, para. 41, p. 385. 
1414 See ibid, para. 42, p. 385. 
1415 See ibid, paras. 44 & 46, pp. 385-386. 
1416 See ibid, para. 46, pp. 385-386. 
1417 See Chapter 3, section 3.3.1 on the association of the child’s biological ties with the concept of identity. 
1418 See also Ziemele 2007, pp. 26-27. 
1419 See also ibid, p. 27. 
1420 See also ibid, p. 28. 
1421 See ibid, pp. 28-29. See also Detrick 1999, p. 165. 
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including the principle of the best interests of the child which applies to all rights set forth 

in the Convention.1422 

Therefore, the legislative history of Article 8 reveals that the “as recognized by 

law” designation was primarily inserted to qualify not the notion of identity per se, but a 

certain dimension of it, namely the ‘family relations’ and in reality their involved 

proceedings.1423 The next question to be answered is whether this qualification could have 

an effect on cultural identity analogically if the latter were to be accepted as an aspect of 

the child’s right to identity. The answer would rather be negative, exactly because ‘family’ 

and ‘cultural identity’ are different concepts. The recognition of family has several legal 

consequences, and that is the reason that states want to determine ‘family’ in national law. 

On the other hand, cultural identity is an even more fluid concept with different possible 

legal consequences, relating for instance to the formulation and implementation of 

education, adoption, and health policies.  

The content of the right to cultural identity would certainly be defined by the own 

mechanisms of the Convention. States would be granted a certain margin of appreciation in 

the definition of cultural identity issues, but they would obviously abide by the 

international human rights standards. The last comment brings the attention to the “without 

unlawful interference” designation which is discussed in the next section. 

 

6.2 Criteria for permissible interferences  

 

The “without unlawful interference” qualification relates to the question of the justification 

of possible interferences with the right to identity. This formulation has important 

counterparts in other human rights instruments. 

In view of Article 17 ICCPR on the right to privacy and its interpretation by the 

HRC in a General Comment, no state interference is allowed except in cases envisaged by 

law and only on the basis of the relevant legislation which must specify in detail the 

precise circumstances in which interference may be permitted.1424 The interference, as well 

as the law itself, should not be arbitrary, but it should comply instead with the “provisions, 

aims and objectives of the Covenant” and should be “reasonable in the particular 

                                                
1422 See Detrick 1999, p. 164. 
1423 See also Doek 2006a, p. 29. 
1424 See HRC, General Comment No. 16: Article 17 (Right to Privacy), The Right to Respect of Privacy, 
Family, Home and Correspondence, and Protection of Honour and Reputation, 8 April 1988, paras. 3, 4, 8. 
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circumstances”.1425 Even though the ICCPR does not enumerate specific legitimate aims, 

the Committee accords to states a wide margin of appreciation in this regard.1426 

The ICCPR refers to permissible limitations in other articles as well, including 

Article 18 on the right to freedom of thought, conscience and religion,1427 Article 19 on the 

right to freedom of expression, Article 21 on the right of peaceful assembly, and Article 22 

on the right to freedom of association. In these articles, particular legitimate aims are 

spelled out exhaustively, namely national security, public safety, order, health, morals, and 

fundamental rights and freedoms of others. It is worthwhile mentioning that in relation to 

the right to freedom of thought, conscience and religion, the HRC clarifies that the 

limitations “must not be applied in a manner that would vitiate the rights guaranteed in 

article 18”.1428 Likewise, the Committee emphasizes in relation to Article 19 that “when a 

State party imposes restrictions on the exercise of freedom of expression, these may not 

put in jeopardy the right itself” and that “the relation between right and restriction and 

between norm and exception must not be reversed”.1429 

In similar vein, the ECHR underlines in several provisions that the interference 

should be prescribed by law and should be necessary in a democratic society fulfilling a 

legitimate aim. These provisions include Article 8 on the right to private and family life, 

Article 9 on freedom of thought, conscience and religion, Article 10 on freedom of 

expression, and Article 11 on freedom of assembly and association. The Convention 

catalogues in each article specific legitimate aims which may be pursued. In the case of the 

right to private and family life, these aims are national security, public safety, economic 

well-being of the country, prevention of disorder or crime, protection of health or morals, 

and protection of the rights and freedoms of others.1430 In its case law, the ECtHR has 

developed further the principle of proportionality, highlighting that the interference should 

                                                
1425 See ibid, paras. 3 & 4. 
1426 See for example HRC, Coeriel & Aurik  v. The Netherlands, Communication No. 453/1991, Views of 31 
October 1994, paras. 10.2-10.5 and HRC, Francis Hopu & Tepoaitu Bessert v. France, Communication No. 
549/1993, Views of 29 July 1997, para. 10.3. 
1427 See the HRC’s Communications on freedom of religion which have been already discussed in Chapter 4, 
section 4.3.3.3, namely HRC, Karnel Singh Binder v. Canada, Communication No. 208/1986, Views of 9 
November 1989, para. 6.2; HRC, Hudoyberganova v. Uzbekistan, Communication No. 931/2000, Views of 5 
November 2004, para. 6.2; HRC, Malakhovsky & Others v. Belarus, Communication No. 1207/2003, Views 
of 26 July 2005, paras. 7.2-7.6; HRC, Sister Immaculate Joseph and Teaching Sisters of the Holy Cross of 
the Third Order of Saint Francis in Menzingen of Sri Lanka v. Sri Lankas, Communication No. 1249/2004, 
Views of 21 October 2005, paras. 7.2-7.4. 
1428 See HRC, General Comment No. 22: Article 18 (Freedom of Thought, Conscience or Religion), 30 July 
1993, para. 8. 
1429 See HRC, General Comment No. 34 on Article 19: Freedoms of opinion and expression, 12 September 
2011, para. 21.  
1430 See Article 8(2). 
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correspond to a pressing social need, be proportionate to the legitimate aim, and be 

justified by relevant and sufficient reasons.1431 

The ECtHR bestows a certain margin of appreciation upon states in balancing the 

interests of the affected individuals and the interests of the society. In a case which raised 

the question whether the efficiency for the realization of a public good justifies a restriction 

of individual rights, the Court suggested that the balance of interests is not just a 

mechanical exercise, but involves considering all the known facts in order to make a 

particular judgment.1432 As has been shown in a case where the Court pronounced that the 

retention of personal data for future use in criminal proceedings constituted a 

disproportionate interference with the applicants’ right to private life, the breadth of the 

margin of appreciation accorded to states depends on a variety of factors.1433 These factors 

include, for instance, the nature of the right at stake, its significance for the individual, the 

nature of the interference and the object pursued by the interference.1434 The scope of 

discretion is to be restricted when the right concerned is crucial to the individuals’ effective 

enjoyment of intimate rights and relates to particularly important elements of an 

individual’s identity, unless there is no consensus among states as of its importance or how 

best to safeguard it.1435 

Moreover, similar criteria have been deployed by the HRC,1436 IACtHR,1437 

ACHPR,1438 and ACtHPR1439 regarding the limitations to the indigenous peoples’ rights to 

culture, which can be summarized as the following. First, the measures should be 

                                                
1431 See Chapter 4, section 4.3.6 on the case law of the ECHR. 
1432 See ECtHR, Ferdinand Jozef Colon v. The Netherlands, Application No. 49458/06, Admissibility 
Decision, 15 May 2012, paras. 87-89. 
1433 See ECtHR, S. & Marper v. the United Kingdom, Application Nos. 30562/04 & 30566/04, Judgment, 4 
December 2008, para. 102, with further references. 
1434 See ibid. 
1435 See ibid. 
1436 See for example HRC, General Comment No. 23: Article 27 (Rights of Minorities), 8 April 1994, paras. 
6.2-9. See also HRC, Ilmari Laensman & Others v. Finland, Communication No. 511/1992, Views of 26 
October 1994; HRC, Jouni E. Laensman & Others v. Finland, Communication No. 671/1995, Views of 30 
October 1996; HRC, Apirana Mahiuka & Others v. New Zealand, Communication No 547/1993, Views of 
27 October 2000; HRC, Anni Äärelä & Jouni Näkkäläjärvi v. Finland, Communication No. 779/1997, Views 
of 24 October 2001; HRC, Jouni E. Laensman & Others v. Finland, Communication No. 1023/2001, Views 
of 17 March 2005; HRC, Ángela Poma Poma v. Peru, Communication No. 1457/2006, Views of 24 April 
2009, especially paras. 6.7 & 7.6. 
1437 See for example IACtHR, Pueblo Indígena Kichwa de Sarayaku v. Ecuador, Judgment of 27 June 2012, 
paras. 177-220 and IACtHR, Kaliña & Lokono peoples v. Suriname, Judgment of 25 November 2015, paras. 
199-230. 
1438 See for example ACHPR, Centre for Minority Rights Development (Kenya) and Minority Rights Group 
International on behalf of Endorois Welfare Council v. The Republic of Kenya, Communication No. 
276/2003 (2009), paras. 172-173, 225-231, 291. 
1439 See ACtHPR, African Commission on Human and Peoples’ Rights v. Republic of Kenya, Application No. 
006/2012, Judgment of 26 May 2017, paras. 188-189. 
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established in law. Second, a reasonable and objective justification should be provided, 

requiring the fulfillment of an important public interest or another legitimate aim. Third, 

there should be an assessment of the social, spiritual, cultural, and environmental impact of 

the planned activities on the communities concerned and the applicable measures should be 

enforced in a manner that they do not vitiate completely the rights at stake. Fourth, there 

should be an effective participation in the decision-making process, which necessitates a 

prior and culturally appropriate consultation, including a free, prior, and informed consent 

of the members of the community. 

Depending on the case at hand, these human rights bodies have elaborated more 

upon these criteria, stressing for instance that the consultation should be conducted in good 

faith and with the aim of reaching an agreement,1440 or that there should be a shared 

enjoyment of the economic benefits coming from the exploitation of the land or a prompt 

and full compensation in case of confiscation.1441 However, the additional criteria of 

participation and consultation have been specifically added in the context of indigenous 

peoples, where collective consultation or consultation with leaders could be envisaged. 

Although it remains to be seen whether these criteria of participation and 

consultation could work in practice with children, the CRC/C has required special attention 

to the determination of the best interests and views of children as a group.1442 It has 

pronounced particularly that “[w]hen the interests of a large number of children are at 

stake, Government institutions must find ways to hear the views of a representative sample 

of children and give due consideration to their opinions when planning measures or 

making legislative decisions which directly or indirectly concern the group, in order to 

ensure that all categories of children are covered. There are many examples of how to do 

this, including children’s hearings, children’s parliaments, children-led organizations, 

children's unions or other representative bodies, discussions at school, social networking 

websites, etc”.1443 

The general international standards suggest that an interference with Article 8 CRC 

should be prescribed by law,1444 fulfilling the requirements for necessity and 

proportionality. Nevertheless, the inclusion of the word ‘illegally’ in Article 8(2) CRC, 

                                                
1440 See Pueblo Indígena Kichwa de Sarayaku v. Ecuador, cited above.  
1441 See the Endorois case, cited above.  
1442 See CRC/C, General comment No. 14 (2013) on the right of the child to have his or her best interests 
taken as a primary consideration (art. 3, para. 1), 29 May 2013, para. 91. 
1443 See ibid. See also CRC/C, General Comment No. 11 (2009), Indigenous Children and their Rights under 
the Convention, 12 February 2009, paras. 37 & 39. 
1444 See also Detrick 1999, p. 164. 
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which provides a mechanism for the re-establishment of the child’s identity in case of an 

illegal deprivation of elements of one’s identity, raises the question of how it is possible to 

be legally deprived of one’s identity. During the final stages of the Convention’s drafting, 

it was proposed unsuccessfully that the term ‘illegally’ should be replaced by the term 

‘fraudulently’.1445 The additional remarkable point of that proposal is its position that one’s 

cultural background, being explicitly conceived as a facet of identity, cannot be legally 

taken away.1446 

In any case, this clause should be seen together with the “without unlawful 

interference” qualification, suggesting that any interference should be in the best interests 

of children and without violating their rights.1447    

 

6.3 Restrictions to the manifestation of cultural identity in public 

education 

 

The cultural identity of children would often imply the cultural identity of their parents, 

because these two cultural identities would normally coincide to a large extent. The most 

characteristic example which underlines this assumption is the existence of international 

guarantees for respect for the religious and philosophical convictions of parents in the field 

of public education, especially in relation to religious education. The ECtHR has dealt 

particularly with this issue, and its jurisprudence could cast light on the permissible scope 

of the manifestation of the child’s cultural identity in that domain.  

  

6.3.1 Models of religious education 

 

Beginning with some theoretical observations, religious education can be predetermined by 

particular ideologies being ingrained in the formal educational system and being infused 

afterwards in the public discourse through the intermediary role of children. Three models 

of religious education can be identified in pedagogical terms.1448 The first model requires 

                                                
1445 See Report of the 1986 Working Group on a Draft Convention on the Rights of the Child, paras. 33-49, 
reproduced at Office of the United Nations High Commissioner for Human Rights, Legislative History of the 
Convention on the Rights of the Child, Volume 1, New York & Geneva 2007, pp. 384-386. 
1446 See ibid, Report of the 1989 Working Group, para. 23, p. 386. 
1447 See also Doek 2006a, p. 29. 
1448 See Habashi 2013, with further references. See also Evans 2008, p. 461; Jawoniyi 2012, p. 343. 
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every pupil to learn only about the religion of his or her community.1449 The second model 

requires every pupil to be educated in the official religion of the state, to which the 

majority of the population is affiliated.1450 The third model presents different religions in 

the context of a pluralistic curriculum.1451 

 The first two models can be reclassified as confessional models.1452 Pupils are 

proselytized in a particular faith, without being educated in other belief systems.1453 These 

models are not attached to the underlying principle of the diversity of cultures and to the 

multicultural mission of education.1454 They deny children’s freedom of choosing their 

own religion1455 and their freedom of seeking and receiving information and ideas of all 

kinds as it is laid down in Articles 19(2) ICCPR and 13(1) CRC.1456 They may violate the 

right of parents to have their children educated according to their own convictions, which 

is addressed in the next two sections. The teaching of a subject in a certain way and the 

non-teaching of other subjects may also have discriminatory effects on children, parents, 

and teachers.1457 

 The third model is non-confessional and lies on the perception that states should 

remain officially neutral on the question of the good life.1458 They should not favor any 

particular conception of the best child’s upbringing, exactly because any conception of the 

best upbringing is dictated by a particular conception of the good life and individuals want 

to formulate their own personal view of the meaning of good life.1459 A pluralistic 

curriculum would promote the right of children to an education which provides them with 

the theoretical background to comprehend their own communities and the role of religion 

in the formation of the world.1460 

 

 
 
 

                                                
1449 See Benavot & Resh 2003. 
1450 See Jawoniyi 2012, pp.  343-344, with further references. 
1451 See Evans 2008, pp. 470-473, with further references.  
1452 See Jawoniyi 2012, p. 343. 
1453 See Kaymakcan 2009, with further references. 
1454 See Jawoniyi 2012, pp. 344 & 346. 
1455 See Habashi 2013, p. 240. 
1456 See Jawoniyi 2012, p. 346. 
1457 See Evans 2008, pp. 452, 468-469. 
1458 See Dworkin 1986, pp. 181-204. 
1459 See ibid. 
1460 See Evans 2008, p. 459. 
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6.3.2 A parental role in the child’s right to education 

 

International law necessitates consideration of the convictions of parents in relation to the 

public education followed by their children. Article 18(4) ICCPR and Article 13(3) 

ICESCR require states to respect the right of parents “to ensure the religious and moral 

education of their children in conformity with their own convictions”. 

Article 18(4) ICCPR has been elaborated by the HRC in its General Comment on 

freedom of thought, conscience and religion1461 and in its Communications. In a 

Communication which was concerned with a mandatory religious subject in the Norwegian 

school system entitled “Christian Knowledge and Religious and Ethical Education”, the 

Committee found a violation of Article 18(4).1462 The Committee pronounced that Article 

18 on the right to freedom of thought, conscience and religion does not cover only 

protection of traditional religions but also philosophies of life. It declared further that the 

instruction of the subject concerned was not imparted in a neutral and objective way, but it 

leaned heavily towards religious instruction with no practical possibility for partial 

exemption. This line of reasoning was drawn from an older Communication, where the 

HRC found that instruction in a religious context should respect the convictions of parents 

and guardians who do not believe in any religion.1463 

In a General Comment on the right to education, the ESCR/C pointed out that 

religious and moral education should focus on the general history of religions and ethics in 

an unbiased and objective way. Instruction in a certain religion or belief is acceptable only 

if non-discriminatory alternatives are available for accommodating parents’ wishes and 

convictions.1464 The Committee attached a second element to Article 13(3) ICESCR, 

recognizing parents’ liberty to choose other than public schools for their children as far as 

such institutions conform to the minimum educational standards established by states.1465 

Similar provisions in international law which acknowledge a parental role in the 

child’s right to education include Article 12(4) ACHR and Article 13(4) of the Additional 

Protocol to the American Convention on Human Rights in the Area of Economic, Social 

and Cultural Rights. 

                                                
1461 See HRC, General Comment No. 22: Article 18 (Freedom of Thought, Conscience or Religion), 30 July 
1993, paras. 6 & 8. 
1462 See HRC, Leirvåg & Ors v. Norway, Communication No. 1155/2013, Views of 3 November 2004. 
1463 See HRC, Hartikainen & Others v. Finland, Communication No. 40/1978, Views of 9 April 1981. 
1464 See ESCR/C, General Comment No. 13: The Right to Education (Article 13 of the Covenant), 8 
December 1999, para. 28. 
1465 See ibid, para. 29. 
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6.3.3 Accepting a pluralistic curriculum in religious education 

 

In Article 2 of its First Protocol, the ECHR recognizes the right of parents to ensure 

education for their children that is in conformity with their own “religious and 

philosophical convictions”. The drafters of the Convention referred to the convictions of 

parents and not to the convictions of children since they wished to hold parents superior in 

authority to the state by defining the relationship between parents and state as regards 

religious freedom.1466 Bearing also in mind that the religious autonomy of the child is 

given little consideration in the Convention, the relationship between children and parents 

is not addressed.1467 Neither has the ECtHR addressed the weight to be attached to the 

child’s rights in case of conflict between parent and child regarding such issues.1468 

Despite the fact that the legislative history of the provision reveals that the drafters 

intended to protect the child from religious indoctrination by states via the educational 

system,1469 its scope has been expanded by the ECtHR in several cases. In one of the first 

leading cases, the Court stressed that the word ‘convictions’ “denotes views that attain a 

certain level of cogency, seriousness, cohesion and importance”.1470 It underlined further 

that the “philosophical convictions” do not imply an education in a language preferred by 

parents,1471 although that could be the case in certain circumstances.1472 In any case, 

education should leave scope for parental guidance,1473 which retains a potentially wide 

application,1474 because the meaning of education is extended beyond theoretical 

instruction and teaching in schools, covering the development and molding of a child’s 

character in all of the state-assumed functions in the formal educational system.1475 The 

                                                
1466 See Duncan 1987. 
1467 See Kilkelly 2009, p. 254. 
1468 See ibid. 
1469 See ibid, p. 253. 
1470 See ECtHR, Campbell & Cosans v. the United Kingdom, Application Nos. 7511/76 & 7743/76, 
Judgment, 25 February 1982, para. 36. 
1471 See ECtHR, Belgian Linguistic case, case “relating to certain aspects of the laws on the use of languages 
in education in Belgium”, Application Nos. 1474/62, 1677/62, 1691/62, 1769/63, 1994/63 & 2126/64, 
Judgment, 23 July 1968. See also European Commission of Human Rights, Application No. 7782/77 v. the 
United Kingdom, Admissibility Decision, 2 May 1978. 
1472 See Cyprus v. Turkey case [Application No. 24781/94, European Commission of Human Rights, 
Judgment, 4 June 1999; ECtHR (Grand Chamber), Judgment, 10 May 2001]; ECtHR, İrfan Temel & Others 
v. Turkey, Application No. 36458/02, Judgment, 3 March 2009; ECtHR, Catan & Others v. Moldova & 
Russia, Application Nos. 43370/04, 8252/05 & 18454/06, Judgment, 19 October 2012. 
1473 See ECtHR, Kjeldsen, Busk Madsen & Pedersen v. Denmark, Application Nos. 5095/71, 592072 & 
5926/72, Judgment, 7 December 1976, paras. 51-52. 
1474 See Kilkelly 2009, p. 253. See also ECtHR, Konrad & Others v. Germany, Application No. 35504/03, 
Admissibility Decision, 11 September 2006. 
1475 See Campbell & Cosans v. the United Kingdom, cited above, paras. 33 & 36. 
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Court pronounced also that Article 2 of the First Protocol does not apply only to primary 

and secondary education but also to higher and university education.1476 

In several cases, the Court discussed the issue of the permissible scope of states’ 

right to grant a majority religion a place of privilege in the educational setting. It has 

acknowledged a wide margin of appreciation for states, recognizing that the educational 

field is usually based on national traditions and considering religion to be part of the state’s 

tradition.1477 It has justified its position by stressing that most school subjects involve 

either directly or indirectly religious or philosophical implications so that their abolition 

would render institutionalized teaching impracticable.1478 It has clarified further that it is 

“not possible to deduce from the Convention a right not to be exposed to convictions other 

than one’s own”.1479 

In a case, for example, where the issue at hand was whether religious teaching 

based on a Sunni interpretation of Islam clashed with religious convictions of parents of 

Alevi faith, the Court permitted Turkey to put Islam, the majority religion, in a place of 

prominence in the school’s curriculum.1480 In another case, which confronted the question 

whether religious teaching on Christianity clashed with the philosophical convictions of 

non-Christian parents, the Court considered the significant place of Christianity in the 

history and tradition of Norway before pronouncing more generally that states enjoy a 

margin of appreciation in planning their curriculum.1481 The compulsory teaching of a 

subject devoted mainly to the state religion hence was not held to contravene the 

Convention.1482 On the other hand, in a case where parents claimed that the secular nature 

of ethics classes was an antithesis to their Protestant religion, the Court proclaimed that “it 

fell within a State’s margin of discretion to decide whether or not a school curriculum was, 

in view of the country’s tradition, to dedicate more attention to a particular religion”.1483 

The Court actually distinguishes religious symbols between those with significant 

historical relevance and those whose historical value is outweighed by their religious 

                                                
1476 See ECtHR, Leyla Şahin v. Turkey, Application No. 44774/98, Judgment, 10 November 2005, paras. 136-
137. See also ECtHR, Lukach v. Russia, Application No. 48041/99, Admissibility Decision, 16 November 
1999 and ECtHR, Tarantino & Others v. Italy, Application Nos. 25851/09, 29284/09 & 64090/09, Judgment, 
9 September 2013.  
1477 See Leyla Şahin v. Turkey, ibid, para. 109. 
1478 See Kjeldsen, Busk Madsen & Pedersen v. Denmark, cited above, para. 53. 
1479 See ECtHR, Appel-Irrgang v. Germany, Application No. 45216/07, Admissibility Decision, 6 October 
2009. 
1480 See ECtHR, Hasan & Eylem Zengin v. Turkey, Application No. 1448/04, Judgment, 9 October 2007, 
paras. 51 & 63. 
1481 See ECtHR, Folgerø & Others v. Norway, Application No. 15472/02, Judgment, 29 June 2007, para. 89. 
1482 See ibid, para. 84. 
1483 See Appel-Irrgang v. Germany, cited above. 
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significance. In a case where the applicants claimed violation of Article 2 of the First 

Protocol on the ground that Italy showed an overt preference for Catholicism through the 

use of crucifixes in state schools, the presence of the crucifix was understood as a 

representation of Italian history and culture, going beyond its religious meaning.1484 In a 

case regarding the compulsory participation of Jehovah’s Witness children in school 

processions commemorating the beginning of the Greek-Italian war in 1940, religion was 

regarded as a way of life and as being integrated into the ethos of the educational system, 

and the procession as a whole was conceived as a fully integrated part of the traditional 

nature of Greek schooling and culture which would excuse no exception to its mandatory 

attendance.1485 

Nevertheless, the Court has acknowledged an important limitation which should 

not be exceeded by states. The presentation of information or knowledge in the curriculum 

should be conveyed in an objective, critical, and pluralistic manner.1486 States fail this key 

guarantee if they pursue an aim of indoctrination or abusive proselytism that might run 

counter to the parents’ religious and philosophical convictions.1487 The Court, for instance, 

found in the Norwegian case that the course on religions pursued an aim of indoctrination, 

since it extended the mere transmission of knowledge by seeking to promote Christian and 

moral values and engaging pupils with religious activities.1488 Under such circumstances, 

state authorities are under an obligation to grant children full exemption from the lessons in 

accordance with the parents’ religious or philosophical convictions,1489 but such a 

procedure should not subject parents “to a heavy burden and to the necessity of disclosing” 

their convictions.1490 In another case, the now extinct European Commission of Human 

Rights held that the applicants, who objected to compulsory moral and social education 

lessons, established neither that by “participating in these lessons their children would be 

                                                
1484 See ECtHR, Lautsi & Others v. Italy, Application No. 30814/06, Grand Chamber, Judgment, 18 March 
2011, paras. 67-70, 74. 
1485 See ECtHR, Efstratiou v. Greece, Application No. 24095/94, Judgment, 18 December 1996 and ECtHR, 
Valsamis v. Greece, Application No. 21787/93, Judgment, 18 December 1996. See also Kilkelly 2009, p. 
255. 
1486 See Kjeldsen, Busk Madsen & Pedersen v. Denmark, cited above, para. 53; Folgerø & Others v. Norway, 
cited above, paras. 84-85; Hasan & Eylem Zengin v. Turkey, cited above, para. 52; Appel-Irrgang v. 
Germany, cited above; Lautsi & Others v. Italy, cited above, para. 62. 
1487 See ibid. 
1488 See Folgerø & Others v. Norway, cited above, paras. 89-96. 
1489 See ibid, paras. 97-102. See also Hasan & Eylem Zengin v. Turkey, cited above, paras. 72-76 and ECtHR, 
Mansur Yalçın & Others v. Turkey, Application No. 21163/11, Judgment, 16 September 2014. 
1490 See Hasan & Eylem Zengin v. Turkey, ibid, para. 76. 
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exposed to religious indoctrination or any other form of indoctrination” nor that “they were 

prevented from manifesting their philosophical convictions”.1491 

For the Court, indoctrination violates the right to “negative freedom of religion”, 

meaning the right not to receive external pressure to change one’s beliefs and practices, 

especially for children, even more so for the younger ones, who are still in the process of 

being formed.1492 The banning of headscarves at the Turkish universities, for example, has 

been accepted by the Court, exactly because it might have some kind of proselytising 

effect and external pressure on other students.1493 In the same vein, the Court has deemed it 

necessary to assess the impact of the Islamic headscarf, worn by a teacher in a primary 

classroom, on the right to freedom of conscience and religion of very young children, 

presuming that under these circumstances the Islamic headscarf as a powerful external 

symbol might have a proselytizing effect.1494 On the contrary, the crucifixes in the Italian 

schools have been conceived as passive symbols with no influence on pupils.1495 

The Court makes further a balance between the applicants’ rights on the one hand, 

and the rights of others, public order, and the democratic principles of secularism, 

neutrality of the civil service, pluralism, tolerance, peaceful coexistence of various faiths, 

and gender equality on the other hand.1496 It bestows upon states a wide margin of 

appreciation in regulating religious conduct in the public sphere, recognizing that the 

importance and impact of the public expression of religion vary from state to state, 

depending on the particular context and time.1497 This is what the Court pointed out in the 

case of the Swiss ban on public school teachers wearing the headscarf,1498 as well as in a 

case where a university professor was prohibited from wearing the Islamic headscarf in the 

exercise of her teaching functions at a Turkish university.1499 

                                                
1491 See European Commission of Human Rights, Bernard & Others v. Luxembourg, Application No. 
17187/90, Admissibility Decision, 8 September 1993. 
1492 See ECtHR, Dahlab v. Switzerland, Application No. 00042393/98, Judgment, 15 February 2001 and 
Leyla Şahin v. Turkey, cited above. 
1493 See; Leyla Şahin v. Turkey, ibid, para. 84. 
1494 See Dahlab v. Switzerland, cited above, para. 98. 
1495 See Lautsi & Others v. Italy, cited above. 
1496 See, for instance, European Commission of Human Rights, Karaduman v. Turkey, Application No. 
16278/90, Admissibility Decision, 3 May 1993; ECtHR, Dogru v. France, Application No. 27058/05, 
Judgment, 4 December 2008; ECtHR, Kervanci v. France, Application No. 31645/04, Judgment, 4 
December 2008; ECtHR, Köse & 93 Others v. Turkey, Application No. 26625/02, Admissibility Decision, 24 
January 2016. 
1497 See Leyla Şahin v. Turkey, cited above, para. 109. 
1498 See Dahlab v. Switzerland, cited above, and ECtHR, Aktas & Others v. France case, Application No. 
43563/08, Admissibility Decision, 30 June 2009. 
1499 See ECtHR, Kurtulmuş v. Turkey, Application No. 65500/01, Admissibility Decision, 24 January 2006. 
See also Leyla Şahin v. Turkey, cited above, paras. 104-114. 
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It was only in the case relating to the presence of crucifixes in the Italian 

classrooms decided by a lower Chamber, but not by the Grand Chamber which overturned 

the decision of the former, which provided different legal grounds for its decision.1500 The 

Court had diverted the attention from the obligation for non-indoctrination to a new 

obligation of confessional neutrality in public education, suggesting that a democratic state 

requires the renouncement of any recognition or expression of its religious identity which 

is not compatible to the free development of critical thought of pupils.1501 

Furthermore, several cases raise questions about the way in which the religious 

beliefs of minority groups are to be respected in an educational system dominated by one 

particular religion.1502 The Court has implied that parents are usually entitled to bringing 

up children in their own religion,1503 even though there is no reference to parental consent 

or guidance in Article 9 ECHR on freedom of religion,1504 and that there is no general right 

to incorporate any minority faith in the state educational curricula.1505 However, the right 

to education prevails over the right of parents to have their religious convictions taken into 

account,1506 and states are not compelled to provide ethics classes in case of exemption.1507 

Parents who are not content with public education have the right to organize private 

schools with a religious character, but there is no state obligation to subsidize that kind of 

schools.1508 

Even though the idea of a multicultural education in cases pertaining to minorities 

appears not to be fully embraced, the Court seems to go more into the direction of the third 

model of religious education, which requires the application of a pluralistic curriculum, 

especially in the context of the Norwegian case dealing with the way of teaching of 

Christianity and, even more so, in the context of the Italian case decided by a lower 

Chamber which forbade the use of crucifixes in Italian schools.  

 

 

                                                
1500 See ECtHR, Lautsi v. Italy, Application No. 30814/06, Judgment, 3 November 2009 (referred to the 
Grand Chamber on 1 March 2010). 
1501 See ibid, para. 55. 
1502 See Cullen 1993. 
1503 See Kilkelly 2009, p. 254. 
1504 See ECtHR, Hoffman v. Austria, Application No. 12875/87, Judgment, 23 June 1993. 
1505 See Hasan & Eylem Zengin v. Turkey, cited above. 
1506 See ECtHR, Martins Casimiro & Cerveira Ferreira v. Luxembourg, Application No. 44888/98, 
Admissibility Decision, 27 April 1999. 
1507 See ECtHR, Grzelak v. Poland, Application No. 7710/02, Judgment, 15 June 2010, para. 105. 
1508 See the Belgian Linguistic case, cited above, para. 31. 
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6.4 Concluding remarks on Chapter 6  

 

Article 8(1) CRC requires respect for the child’s right to identity “as recognized by law 

without unlawful interference”. The drafting history of the provision reveals that the “as 

recognized by law” qualification applies only to a particular aspect of identity referring to 

‘family relations’, and more specifically to the implementation of the right to know one’s 

origins and the right to be cared by one’s parents. Even so, a certain scope of discretion as 

to the definition of issues relating to cultural identity would be accorded to states, whose 

policies should correspond nonetheless to the international human rights standards. 

The “without unlawful interference” designation raises the question of the 

permissibility of interferences with the right to cultural identity. Although the right’s 

internal dimension pertaining to one’s conscience is absolute, its external dimension 

pertaining to one’s lifestyle is relative. In light of the similar attitudes of the HRC, the 

IACtHR, the ACHPR, the ACtHPR, and the ECtHR, as well as the specificities of the 

CRC, any limitation to the child’s right to cultural identity should be grounded in a 

reasonable and objective justification, which includes the following criteria: the 

interference concerned should be established in law, fulfill a legitimate aim, be necessary 

in a democratic society, and be proportionate to that legitimate aim. The margin of 

appreciation enjoyed by states in balancing the interests of the affected children, on the one 

hand, and the fundamental rights and freedoms of others or significant public interests, on 

the other hand, would be rather broad. In cases of morals and religion, which are closely 

related to cultural identity, the ECtHR has accorded to states a large margin of 

appreciation, exactly because it does not want to impose a uniform standard on state 

parties. 

Moreover, there should be an assessment of the impact of the planned measures on 

the well-being and development of the child, and the enforcement of these measures should 

not vitiate the child’s right to cultural identity, which is the case when the most intimate 

facet of the right relating to the child’s own convictions, cultural self-determination, and 

general attitude towards life is denied. Forcing children to leave their community and 

cutting their cultural ties with it, for instance in the context of adoption, vitiates their right 

to cultural identity, whereas restrictions as to wearing religious dressing and symbols in the 

public sphere would most likely not. 
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Regarding the implied by Article 8(2) possibility of a legal deprivation of elements 

of a child’s identity, as it requires the re-establishment of the child’s identity in case of its 

‘illegal’ deprivation, such cases could be the result of authorized anonymous, inter-state, or 

even intra-state adoptions, where children lose connection with the culture of their origins. 

Parameters that should be taken into account include the principle of the best interests of 

the child, respect for the rights set forth in the CRC, the necessity for continuity in the 

child’s cultural upbringing, and the requirement to follow children’s preferred course of 

action unless their life choices are confined irreversibly.   

A notable example of lawful interferences with elements of the child’s cultural 

identity is offered by the jurisprudence of the ECtHR. In dealing with the question whether 

states are allowed to impart through teaching or education information of a religious or 

philosophical nature, the Court addressed unavoidably the issue of the assertion and 

manifestation of the child’s cultural identity, particularly in its religious dimension, in 

public education. It permits states to preserve their cultural identities in public education 

while simultaneously fulfilling their obligations under the Convention, recognizing that the 

regulation of the educational field is usually based on national traditions. Religion is 

understood as part of national traditions, which should be taught nevertheless in a way that 

does not pursue an aim of indoctrination especially with regard to children of different 

convictions. 

Despite the fact that the ECtHR moves towards the upholding of the requirement for 

a multicultural curriculum, children’s claims for cultural and religious adherence have not 

been accommodated. Indeed, children are not yet entitled with the right to have their 

religious and philosophical beliefs incorporated in the educational system, to receive 

instruction in their mother language, or to wear religious symbols and clothes such as 

headscarves.  
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Chapter 7  

Conclusions 

 

 

By examining the potential basis, the object, the subject, the addressee, the state 

obligations, and the limitations of the child’s right to cultural identity, this research 

concludes that such a right exists under the CRC. The CRC/C has explicitly recognized the 

child’s right to cultural identity on numerous occasions. Its communication process with 

the states, which includes General Comments, Concluding Observations and all the 

processes pertaining to their production, demonstrates that cultural identity serves as a 

significant interest for individuals, who draw from culture significant opportunities for 

personal and social development, and that this interest enjoys the status of a right. 

The Convention and the work of the Committee echo the broader context of 

international human rights law in which they are situated. In this context, which is 

penetrated by the liberal ideas of freedom and dignity, culture refers usually to a collective 

way of life which provides the preconditions for personal autonomy and agency, and 

personal cultural identity indicates the specific interaction of individuals with that 

collective lifestyle. The concepts of culture and cultural identity are often used conversely 

by the Committee. The right of children to cultural identity is linked to their upbringing 

and process of maturation, their socialization with their families, groups of peers, 

communities, and wider societies, the fortification of their unique ways of living, their 

contribution to the continued evolution of the world’s cultural heritage, and to the capacity 

of collective cultural contexts that they interrelate with to safeguard their existence. 

The Committee is concerned especially with the maintenance and development of 

children’s personal ties with the culture(s) of their origins. It often deals with children 

belonging to minorities or indigenous communities because the child’s ties with these 

cultures are more frequently endangered. On the one hand, the Committee recognizes the 

right of minority and indigenous children to enjoy their common culture so that they are 

not absorbed into the wider society and, on the other hand, it requires a change in the 

sociocultural attitudes of the broader society which result in the non-inclusion of minorities 

and indigenous groups in the public domain. This approach mirrors the international 

human rights discourse, which has even recognized expressly the right of members of 
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indigenous peoples to cultural identity in Articles 2 and 33(1) of the Declaration on 

Indigenous Peoples and in the practice of the ACPHR. 

Within the work of the CRC/C, the general principles of the CRC, particularly the 

principle of the best interests of the child enshrined in Article 3, the principle of the 

evolving capacities of the child enshrined in Article 5, and the principle of respect for the 

views of the child enshrined in Article 12, are constructive in the delineation of the scope 

of the child’s right to cultural identity. 

 

7.1 Link of cultural identity to the child’s process of maturation 

 

The CRC/C holds that children of all ages are aware of their identity. It makes a distinction 

between young children, who are below the eight years, and adolescents, who are below 

the age of eighteen years. Recognizing the specific characteristics of each group of 

children, the Committee observes that young children are sensitive to their surroundings 

and try to understand them, whereas adolescents experience rapid changes in relation to 

their body, mind, and social behavior. It underlines that all children make sense of the 

cultural dimensions of the world and experience the foundations of their cultural identity. 

In light of the principle of the child’s evolving capacities, which raises attention to 

the child’s progressive accumulation of competences, the Committee regards cultural 

identity as an enabling process of autonomy, self-expression, and socialization, 

inextricably linked to the process of physical, cognitive, spiritual, and emotional 

development of the child. It notes that children should be able to enjoy and challenge their 

current faculties through various forms of cultural expression. It stresses further that 

children should be provided with opportunities to develop their personalities and their 

evolving talents and capabilities to their fullest potential. 

Considering the principle of respect for the child’s views, the Committee 

recognizes children’s capacity to make informed decisions and lead valuable lives 

throughout maturation. Noticing the existence of and variation in the child’s autonomous 

capabilities across childhood, it perceives children as rational beings, who are nurtured to 

maximize their current autonomy and to become fully self-determining individuals. In this 

respect, it acknowledges the cultural autonomy of children and their capacity to build up 

their own cultural adherences. It upholds a cultural bringing which gives access to cultural 

choices and enables children to review, evaluate, and change these choices. 
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The principle of the child’s best interests has welfarist connotations by requiring 

special treatment for the child, but even so, children have an important role to play in 

defining their own best interests. Within the work of the Committee, this principle is 

rendered crucial for all actions and decisions which are to be taken in relation to the child’s 

rearing and, subsequently, for the effective enjoyment of the child’s cultural identity. The 

Committee highlights that the determination of the best interests requires consideration of 

the child’s specific situation and personal needs. It clarifies that the scope of the best 

interests standard necessitates a comprehensive assessment of the child’s cultural identity 

being conceived as a personal way of living. 

Under these understandings, the Committee seems to treat the child’s right to 

cultural identity primarily as a liberty right, which recognizes children’s freedom of 

thought and expression and their capacity to offer their own interpretation to the multiple 

sources on which their cultural identity is relied, and secondarily as a welfare right, which 

makes these cultural sources available to children by providing protections and services of 

special care. 

 

7.2 Sources of the child’s cultural identification 

 

The CRC/C observes that children experience their cultural identities through complex 

social relations. Family, group of peers, community, and the overall society are regarded as 

vital references for the cultural identification of the child, providing opportunities for 

social interaction and endowing children with all the essential skills to develop their own 

cultural identity and exercise independently their cultural rights. 

The Committee recognizes different structures under the concept of family arising 

from traditional arrangements. These may include the nuclear family, which consists of 

parents and siblings, and the extended family, which comprises other persons as well. 

Acknowledging that families constitute the first points of children’s sociocultural contact, 

it points out the significance of family for the child’s well-being and growth and the 

necessity of the existence of a stable family structure. The Committee actually expects 

children’s culture to be identified with their parents’ culture. In the context of alternative 

care and adoption, it clarifies that the best interests standard necessitates facilitation of 

children’s access to the culture of their parents and that taking children apart from their 

parents results in loss of the child’s cultural identity. 
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The Committee acknowledges that through the relationships they develop with their 

peers, children understand and forge their personal cultural identity and become active 

participants in society. They increase their sense of cultural agency and their capacity to 

contribute to the realization of their own rights. In this respect, the Committee urges states 

to provide children with opportunities for establishing and maintaining friendships with 

their peers, and to create safe, comfortable, encouraging, and inspiring environments which 

render children’s interactions with each other feasible. 

The Committee treats children’s culture and the culture of their communities as 

interconnecting vessels. It has expressively pronounced that culture emanates from the 

community as a whole. Children inherit and experience that culture, developing their own 

sense of identity and contributing themselves to the sustainability of that culture. In this 

respect, the Committee has emphasized that children should receive education on their 

cultural background. On the basis of its observation that the separation of children from 

their communities deprives them of their cultural identity, the Committee has stressed that 

children should remain with their familiar environment in cases of adoption and alternative 

care and that appropriate solutions should be sought for in that particular context. The 

child’s right to cultural identity thus seems to be closely linked to group identities and to 

the ability of cultural groups to maintain and develop further their cultures. 

The Committee regards society as the broader sociocultural context in which 

families, group of peers, and different communities are situated. Society is usually meant 

to indicate the country in which the child lives and occasionally the whole world. The 

Committee acknowledges the contribution of various cultural traditions, including the 

minority and indigenous ones, to the enrichment of the country’s multi-structured cultural 

identity, and consequently it recognizes the constant interaction of children with a plethora 

of cultural sceneries. In fact, the Committee keeps always in mind the multicultural 

character of the society, the natural interrelation among cultures, and the cultural diversity 

of a state’s population. Culture is not treated as a static entity with fixed boundaries, but as 

an ongoing process which includes a plurality of voices and interpretations. In this respect, 

a right to cultural identity would contribute to the maintenance and enhancement of 

cultural diversity, which is embodied in the multitude of cultural identities, whilst the 

upholding of cultural diversity would enable the achievement of the right to cultural 

identity. Under this dynamic approach to culture, the Committee associates strongly the 

development of children’s cultural identity with their inclusion and participation in society. 
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It requires policies based on cultural diversity, as well as an accurate and informative 

depiction of the existing cultures. 

The dependency of the child’s best interests upon the sociocultural circles of the 

child should be further stressed, by referring to Article 24(3) CRC which prohibits cultural 

practices that are prejudicial to the child’s physiological and psychological health. Such 

practices have been dealt considerably by the CRC/C, as well as by other international 

bodies, including the CEDAW/C. The acceptance or rejection of certain practices, such as 

male circumcision which has not been totally condemned by the CRC/C, may be informed 

by the assessment of the best interests standard with reference to the child’s most 

immediate cultural references and by considering the cultural dimension of human health. 

Male circumcision is a prerequisite for membership in a Jewish and Islamic community, 

providing a sense of pride and belonging. The choice as to the non-performance of 

circumcision will probably have negative identity implications on the boy, exactly because 

circumcision forms an inherent component of his cultural references. If a Muslim boy is 

raised outside his community, having even lost sociocultural ties with it, then the 

communal membership benefits and the emotional harm risks do not really exist. In such a 

context where this practice is not performed, a circumcised boy could even face alienation 

or bullying from his peers. 

 

7.3 The child’s involvement with the decision-making 

 

The principle of respect for the views of the child entitles children, whose age and maturity 

render them capable of forming an opinion, to take action in all aspects of their chosen way 

of life and denotes the way of implementation of their right to cultural identity. Children 

should be actively engaged with all the sociocultural circles that they interact with, namely 

their family, group of peers, community, and society. 

Considering the principle of the evolving capacities, which indicates that children 

become gradually able to exercise their rights for themselves, children’s views should be 

evaluated in conjunction with their actual autonomous abilities. State authorities, who are 

entrusted with the final decisions in processes whereby the child’s own future is 

determined, shall regard the child’s expressed views as a determinative factor in reaching 

an agreement, unless children’s preferred course of action would run counter to their well-

being and development. The CRC/C notices the variations in the abilities of children of the 
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same age and highlights that their views should be given an increasing weight as they grow 

up.   

The Committee is aware that cultural reasons and traditional beliefs prevent adults 

from perceiving children as individual persons and subjects of rights. It emphasizes that the 

child’s age and maturity should not lead to the presumption that children are powerless and 

voiceless, lacking the capacity to make choices. On that basis, it urges states to raise 

awareness among the public and among children themselves as to the provisions and 

principles of the CRC. It also urges states to inform children as to the available processes, 

services, and sustainable solutions. It further urges states to allow children to take part 

actively in the decision-making processes which concern them. It recommends additionally 

styles of parenting, caring, and teaching that acknowledge the child’s participatory rights 

and requires cooperation with children in challenging discriminatory cultural norms. 

The principle of respect for the child’s views will inform the principle of the child’s 

best interests. More specifically, Article 3 bestows upon adults, such as state authorities, 

parents, community leaders, and key professionals including teachers, medical personnel, 

and social care workers, the power to decide what is in the child’s best interests. However, 

the embodied in Articles 12 and 13 child’s right to freedom of expression demonstrates 

that the child’s best interests may not overlap with the decision makers’ best interests. 

Article 12 actually accords to children a role in deciding what is best for them for the 

purpose of decision-making, and the Committee has pointed out the obligation of the state 

to seek and give considerable weight to children’s views in the assessment of their best 

interests. 

This interrelation between the two principles is manifested in the prohibition of 

harmful cultural practices, which are deemed to run counter to both the child’s best 

interests and agency. Taking additionally into account the Committee’s observation that 

Article 5 shows that the child’s capacities will evolve, it is rendered clear that decisions on 

the performance of such practices, which are obviously irretrievable by inscribing a certain 

identity into children’s body and affecting permanently their physical, mental, and 

emotional stability, cannot be tolerable. Besides, one of the criteria employed by the 

Committee as to the de facto identification of these practices are exactly their imposition 

by others irrespective of the child’s consent and the resulting infringement of the child’s 

dignity and rights.  
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7.4 The basis of the child’s right to cultural identity 

 

This research intended initially to examine the question of whether cultural aspects could 

be discerned by interpretation from Article 8 CRC, which enshrines the child’s right to 

identity. The drafting process of the Convention reveals that Article 8 protects a human 

right to know one’s birth identity and aims at restoring the genuine blood attachments of 

the child in cases of abductions and births in captivity. 

Article 8 enumerates non-exhaustively nationality, name, and family relations as 

aspects of one’s identity, which has not been given a specific definition. Family relations 

may denote the right to know one’s origins, meaning the right to know one’s parents’ 

identity and the circumstances of one’s birth, and the right to be cared by one’s parents. 

The HRC and the ECtHR have associated the indicative elements of Article 8 with the 

individuals’ biological, legal, and social identity, but not specifically with their cultural 

identity. These elements are conceived as a means of linking to a family, community, and a 

state, of establishing and maintaining relationships with others, and of personal 

identification and development. 

Articles 3 and 12 CRC apply as principles of interpretation to the normative content 

of all rights of the CRC and suggest, in relation to Article 8, that another part of the child’s 

identity, namely the cultural identity of the child, can also be identified as an interest not 

contained in the Convention. Besides, the Preamble of the Convention highlights the 

importance of considering children’s cultural particularities for their harmonious 

upbringing. 

Nevertheless, the practice of the CRC/C reveals that Article 8 is not to be regarded 

as the sole basis of the child’s right to cultural identity. The Committee employs the term 

‘identity’ in order to refer to aspects of the character and behaviour of individuals, as well 

as to their world view and to the meaning they give to their lives. It considers cultural, 

birth, and sexual identity as aspects of the generic category of identity. Culture is 

understood as the overall way of life of a cultural community or of the wider society in 

which cultures interact to each other, and cultural identity as the specific bond of an 

individual with all these settings. 

The Committee addresses identity, including cultural identity, under headings 

where various issues, with a direct or indirect cultural component, are grouped together. 

These headings include “children belonging to indigenous and minority 
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communities/groups”, “education, leisure and cultural activities”, “right to a name and 

identity”, “preservation of identity”, and “right to an identity”. The term ‘cultural 

activities’ is employed to denote the right to play, the right to leisure and recreation, and 

the right to participate in cultural life and arts. It is rendered obvious that the right to 

cultural identity follows not only from Article 8, but from the combination of Article 8 

with several other provisions. 

In fact, the Committee conceives Article 8 mainly as a civil right and not as a 

cultural right. On the one hand, the Committee clarifies that despite the fact that many 

provisions, including Article 8, are grouped together as civil rights in its Concluding 

Observations, there are other provisions which contain elements which constitute civil 

rights. On the other hand, it does not apply this argument vice versa, in other words it does 

not mention that there are civil rights, such as Article 8, which contain elements that 

constitute cultural rights. It merely mentions that the enjoyment of cultural rights is closely 

linked to the enjoyment of civil rights. 

The Committee hence seems to recognize the right to cultural identity as following 

primarily from cultural rights provisions, including Articles 28 and 29 CRC on education, 

Article 30 CRC on the minority rights to culture, and Article 31 CRC on the right to 

participate in cultural life. Even so, it is clear from the work of the Committee that a right 

to cultural identity based on cultural rights provisions is to inform the way of 

implementation of the indicative elements of Article 8.  

 

7.5 The object of the child’s right to cultural identity 

 

The right to cultural identity as a cultural right is to be informed certainly by other cultural 

rights. Cultural rights refer to the access, participation, and contribution of individuals to 

the cultural heritage of persons, cultural groups, and humanity as a whole. They are 

articulated in general human rights provisions and in human rights minority-specific 

provisions, which have given nuanced interpretations of culture since they aim by nature at 

protecting and promoting culturally distinctive identities. 

The human dimension of cultural heritage renders cultural heritage a fundamental 

source of the right to cultural identity. More specifically, the Convention on the 

Safeguarding of the Intangible Cultural Heritage and the Convention on the Protection and 

Promotion of the Diversity of Cultural Expressions, which were adopted in the context of 
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UNESCO, acknowledge that cultural heritage, with all of its tangible and intangible 

expressions, conveys cultural identities exactly because it derives from the deepest 

involvement of its creators and bearers and provides in turn a sense of identity to 

individuals and communities who actively participate in its recreation and further its 

transmission. Cultural heritage thus reflects multiple meanings and interpretations, and 

thereby embodies not only collective but also individual ways of life. 

International law has conceived cultural identity as a changeable process and as 

being fractured, consisting of multiple cultural identities. Through the interpretation of 

various provisions on equality, private and family life, participation in cultural life, 

education, religion, expression, assembly, association, property, and minorities’ and 

indigenous peoples’ rights to culture, human rights bodies have acknowledged that cultural 

identity results from the interaction of individuals with multiple cultural affiliations at the 

level of the community, the society, and the world all together. The CRC incorporates 

these international guarantees through its provisions, including Articles 28-31. Considering 

also the relevant approach of the CRC/C, four interconnected functions of the right to 

cultural identity can be noticed. 

First, the right to cultural identity involves the right to enjoyment of high arts in 

their tangible and intangible manifestations. The child has the right to make use of and 

benefit from the accumulated cultural heritage of humankind. The Committee regards 

artistic expression as part of the child’s cultural identity, which is articulated and 

experienced in various settings of both private and public sphere, such as in school and in 

the child’s free time and extra-curricular activities. The Committee notices that children 

communicate and develop their talents and abilities through the material, intellectual, 

spiritual, and emotional forms of art. A child’s right to cultural identity hence is related to 

the right to play, leisure, and recreation, having an inherent value for the child’s enjoyment 

of life and an instrumental value for the child’s upbringing. 

Second, the right to cultural identity involves the right of preservation, 

development, and diffusion of culture through the active engagement of individuals with 

the artistic reproduction. The child has the right not only to know and participate passively 

in an already existing cultural framework but also to understand and shape the world’s 

cultural heritage. Children enjoy the creation of others whilst they are integral parts of that 

very creativity. The Committee affirms that through cultural activities, children learn how 

to value cultural diversity and to contribute to the various forms of culture and cultural 

expressions of society. Children forward the evolution of humankind, by reproducing, 
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transforming, and transmitting their culture. On that basis, the Committee underlines that 

children broaden their horizons through artistic activities and an intercultural education 

which diffuse awareness of different cultures and uphold a constructive interrelation 

among them. 

Third, the right to cultural identity involves freedom of choice and freedom to 

change that choice as to the identification or not with cultural groups or communities. 

Children have the right to that particular culture(s) that they want to be interrelated with. 

The Committee has referred expressively to the child’s right to freedom of culture or to 

rights to cultural freedoms. Recognizing the close relationship between child’s agency and 

culture, it urges states to empower children to make their own cultural choices. It explains 

that such a choice is of fundamental importance for individuals, exactly because culture 

serves as an important context for personal interactions through which individuals acquire 

a sense of belonging and build up their cultural identity. As in the case of the right to 

negative freedom of religion, children should not receive external pressure to change their 

culture. In this respect, the Committee has stated that children should be able to validate 

their cultural knowledge, developing a deep understanding of the worth and value of their 

own culture, and change their cultural identity if they wish so. The cultural identification of 

children thus seems to go hand by hand with the free development of their critical thought. 

Fourth, the right to cultural identity involves the right of conservation and further 

development of a way of life, adapted to the specific needs and visions of each individual. 

Aspects of that way of life include cultural heritage, history, cultural property, arts, 

spirituality, world views, beliefs, morals, language, religion, education, customs, 

ceremonies, sites, media, cultural associations, traditional economic activities, ancestral 

land and resources, and other material and spiritual activities and habits acquired by 

individuals as members of cultural groups and more broadly of society. Τhe Committee 

highlights that children contribute to the creation and reformulation of all these cultural 

aspects, by offering their own interpretation to culture. The various aspects of culture will 

tend to reveal the child’s personal convictions and they will be experienced as expressions 

of the child’s cultural identity both in private and public domain. Muslim girls and women, 

for example, have defended before the ECtHR their own personal choice to assert their 

cultural identity by wearing visible religious clothing and symbols in schools, universities, 

and workplace. The ESCR/C and the Advisory Committee on the FCNM have pointed out 

the contribution of education to the cultivation and expression of one’s unique cultural 
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identity. The CRC/C has similarly emphasized that education is essential for the cultural 

integrity, self-determination, and potential of the child. 

 

7.6 The subject of the child’s right to cultural identity 

 

Every child is the subject of the right to cultural identity. The child’s cultural identity is not 

to be conceived as a rigid entity predetermined by the parents. It is the child’s own cultural 

identity, for example, which is included among the aims of education in Article 29(1)(c) 

CRC and not the cultural identity of the child’s parents as in Article 13(3) ICESCR and 

Article 2 of the First Protocol to the ECHR. 

On the one hand, the CRC and the CRC/C acknowledge the intrinsic value of 

parents for the cultural upbringing of the child. Parents are supposed to share their own 

way of life with their child. On the other hand, the child’s own cultural autonomy is set as 

an essential restriction to the parental autonomy. The principles of the best interests, 

respect for the child’s views, and the child’s evolving capacities recognize children’s 

freedom to make their own choices on the basis of the options they receive during their 

rearing and their socialization with various cultures. Parents are also supposed to make 

choices on behalf of their children as long as such choices are exercised in the child’s long-

term interests, but as children grow up, they fortify their capabilities in exercising their 

rights for themselves. The Committee has urged states to draw a balance between 

children’s and parents’ interests on the basis of the particular factual circumstances, and if 

a compromise cannot be achieved, they should evaluate the weight and content of the 

conflicting rights, by attaching larger weight to the child’s best interests. 

Conflicts of interests between children and parents may occur in several aspects of 

their lives, including in health decisions. The competent child’s informed consent or 

refusal of a medical treatment shall set aside the parents’ opposite wishes. The Committee 

has required states to set minimum legal ages for medical interventions without parental 

consent, but even below that age, it notes that children should be allowed to give or refuse 

consent if they show sufficient understanding and have been informed about their health 

condition and the suggested treatment. Considering though the Convention’s standards, 

including the child’s best interests, the child’s choices should be superseded, regardless of 

the parents’ wishes, if they are expected to cause an irretrievable harm to the child. 



Chapter 7: Conclusions 

 

 244 

This approach would be more difficult to maintain in those cases where a medical 

intervention is fundamentally opposed to one’s cultural beliefs and consequently to one’s 

very perception of life. Religious objections to vaccination and the refusal of Christian 

Scientists and Jehovah’s Witnesses to be subject to any medical intervention and blood 

transfusion respectively, for instance, reveal conflicting cultural, health, and even public 

interests. In most cases, it would be even hard to predict the life-threatening evolution of a 

health condition. Additionally, in those cultures where one’s ill condition is associated with 

the collective harm of the community, the traditional leaders and family heads rather than 

the individual concerned would be the locus of decision-making. 

 

7.7 The addressee of the child’s right to cultural identity 

 

The addressee of the child’s right to cultural identity is the state, bearing in mind the 

vertical application of international human rights law. The human rights responsibilities of 

states become indirectly applicable to parents and other private actors, including teachers 

and community leaders. The CRC/C underlines that the human rights duties concern not 

only the state authorities but all sectors of society. Especially with regard to parents and 

other legal guardians of the child, their rights and duties are based on their explicit 

responsibilities under the CRC for the child’s care, rearing, development, and standard of 

living under Articles 7, 18 and 27, for the child’s appropriate direction and guidance in the 

exercise of his or her rights under Article 5, and for acting in the child’s best interests 

under Article 3. 

 The concept of parental responsibilities is pertinent to the concept of parental 

autonomy, meaning the ability of parents to act at their own will without state intervention. 

States are only secondarily responsible for the child’s rearing and development and they 

will interfere with the parental autonomy if parents fail to perform their duties. In the case 

of health decisions, for example, the state should override parents’ refusal of a medical 

treatment for their child if there are high chances of the child getting ill and if that illness is 

severe. A parental dysfunction could even amount to physical or mental abuse or 

negligence under Article 19 on the child’s protection from all forms of violence, the 

determination of which should consider the collective cultural context in question, exactly 

because the child’s best interests would also be dependent upon it. 



Chapter 7: Conclusions 

 

 245 

The Committee expects from parents to provide their children with a culturally 

appropriate upbringing. In particular, parents are expected to develop positive relationships 

with their children and create an environment which encourages the free expression of 

their children’s views, to be involved with the content of the educational curriculum and 

with school committees, and to respect and amplify the cultural affiliations of the child 

who is adopted or placed in alternative care. The Committee acknowledges further that 

there can be abuse and violence within the family, and in this respect, it requires parents to 

abstain from performing harmful cultural practices and to find non-violent forms of 

discipline in place of corporal punishment. 

 

7.8 The collective nature of the child’s right to cultural identity 

 

Bearing in mind the individualistic form of the various provisions of the CRC on which the 

right to cultural identity is based as well as the link made by the CRC/C between child’s 

freedoms and culture, the right to cultural identity is an individual right, which is to be 

enjoyed by every child. 

In light of other international human rights guarantees, including Article 27 ICCPR 

on minority rights to culture, Article 15 ICESCR on the right to participate in cultural life, 

the Declaration on Minorities, the Declaration on Indigenous Peoples, the Convention No. 

169, the FCNM, the AfrCH, and even the ACHR and the ECHR in the way they have been 

interpreted by their respective supervisory bodies, a right to cultural identity cannot but be 

a collective right as well, which is exercised effectively on the premise of the culture of a 

cultural group and in community with other members of that group. 

The Declaration on Indigenous Peoples and the AfrCH, as well as the IACHR, the 

IACtHR, and the ACHR in their practice, have even required the protection of groups as 

collective entities and the protection not only of the human pursuits in culture but of 

culture as such. As is the case with respect to the Declaration on Indigenous Peoples, the 

IACtHR and the ACHR have acknowledged explicitly the group right to cultural identity 

when dealing with the rights of indigenous peoples, including communal property rights 

and the right to participate in cultural life. 

The CRC/C recognizes certainly a collective right to cultural identity, by 

highlighting on numerous occasions the firm connection between individual and collective 

cultural identities. In particular, when the Committee urges states to provide children with 
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opportunities which would help them to obtain a solid cultural identity, it usually clarifies 

that this identity is grounded in the culture of their origins and in other cultures that they 

are interconnected with. It identifies family, group of peers, community, and society as 

substantial sources of personal, social, and cultural choices. 

Even though the Committee does not acknowledge a group right to cultural identity 

as well, it requires attention to the common interests of children belonging to a certain 

cultural group so that they can exercise effectively their cultural rights. More specifically, 

it points out that children take part in cultural life as individuals and as a group, it requires 

the application of the best interests standard in its collective dimension to collective 

cultural rights, and it embraces the collective dimension of the principle of respect for the 

child’s views, requiring children’s involvement as a group in all decision-making 

procedures affecting their lives in order to determine their best interests as a group. The 

Committee suggests, as ways of hearing representative samples of children, children’s 

parliaments, children’s unions, children-led organizations, social networking websites, and 

school representative bodies. More broadly, it has recognized the rights of minority groups 

to take part in the cultural life of the society in which they live and to preserve, develop, 

and transmit their own culture.  

 

7.9 The child’s protection against oppressive cultural attitudes 

 

The CRC/C recognizes that a community secures its social and cultural reproduction 

through cultural practices. It has further emphasized in many instances the plenitude of 

opportunities that communities provide individuals with for cultural identification and 

choice. 

However, the Committee, as well as all the other international human rights bodies, 

is confronted frequently with the question of the legitimate restrictions of freedoms of the 

dissident and disempowered members of a community or country in the name of 

safeguarding the cultural continuity of the latter. Internal limitations to individual 

freedoms, especially in the context of non-liberal cultures, might be unavoidable due to the 

existence of power inequalities within the society. Indeed, not all individuals take part to 

the same extent as others in the decision-making processes as to the cultural self-

determination of the groups to which they are members. The social marginalization and 

isolation of members of minorities and indigenous peoples reflect exactly the 
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consequences of the frictions among communities in their efforts to enforce their own 

interpretation of culture by gaining control of the political, economic, and cultural 

resources. Harmful cultural practices, such as female genital mutilation, or even the 

obligation of Muslim girls and women to wear veils might be regarded as symptoms of 

patriarchal structures and women’s subjugation. 

Internal limitations of individual freedoms are often prescribed by religion. 

Religious limitations have not been associated by the CRC/C with the way of life of a 

community. This may be explained by the fact that religion is very sensitive to 

interpretation or that freedom of religion is established in its own provision as opposed, for 

example, to linguistic rights which derive from other provisions, such as freedom of 

expression, and whose link to culture can be hence more straightforward. Although 

religion is considered part of one’s culture, the exact aspects of religion which are to be 

connected with culture are not identified. Various restrictions to religious manifestations, 

pertaining to religious activities and education, are discussed, but a direct link between 

such manifestations and one’s lifestyle is not attempted. Neither has the HRC dealt with 

the issue of the interrelation between expression of religion and culture and with the 

possibility that limitations of religion may endanger the preservation and further 

development of the cultural identity of a religious minority. Similarly, although the ECtHR 

regards religious clothing as a feature of cultural identity, it requires reconciliation of the 

various religious beliefs in public space through restrictions on religious freedoms, without 

connecting the latter with the protection of culture. 

Human rights in general and cultural rights in particular may actually provide an 

answer to the problem of the potential collisions between individuals and collective 

cultural context. In the framework of, rooted in liberalism, international human rights law, 

cultural rights seek in principle to enhance the central role of individuals in the formation, 

maintenance, and reinterpretation of the cultures of the communities which they choose to 

be affiliated with. The protection of a cultural group as such would secure not only its 

survival and continued development but also, and most importantly, its members’ 

individual freedoms, exactly because freedoms are dependent upon the protection of 

culture. 

Possible limitations of individual freedoms may be permitted from a human rights 

perspective inasmuch as the group concerned respects its members’ right to leave that 

group. Even so, the right to exit could often form an unrealistic option. A Muslim girl or 

woman who is obliged to wear veil may not be familiar with alternative ways of life or her 
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community or the wider society may not provide the preconditions of making autonomous 

choices. There also might be discouraging economic, geographic, and sociocultural factors. 

As regards the last ones, a girl or woman might not desire to leave either because she 

evaluates positively her sociocultural points of reference, or because she wants to change 

her culture from within, or simply because she has no other sources of cultural 

identification. 

The CRC/C particularly advocates only for those aspects of culture which promote 

children’s current well-being and future prospects. It allows cultural practices with positive 

impact on the child’s upbringing, non-violent and participatory forms of nurture and 

discipline, the performance of conventional medicine provided that its application takes 

full account of the child’s cultural identity, local customs as to the children’s treatment on 

condition that they do not have adverse effects on children, and the adjustication of state 

services to positive practices by permitting for instance the use of traditional dress in 

public places. On the contrary, it rejects those aspects which are discriminatory, against the 

child’s best interests, or prejudicial to the child’s health. 

As far as non-discrimination is concerned, non-discrimination should be regarded 

as part of the basis of a right to cultural identity. It aspires to promote substantive equality, 

by correcting the social position of all individuals, and to secure cultural diversity, by 

preserving the specific characteristics of cultural groups. In similar vein, a right to cultural 

identity would aim to transform the power relations structures of the society which reflect 

discrimination and stereotypes, by differentiating and empowering the oppressed and 

disempowered individuals. 

The CRC lays down in Article 2(1) that the principle of non-discrimination 

penetrates all of its substantive rights, including obviously a right to cultural identity. The 

CRC/C and other international bodies, such as the HRC, the ESCR/C, and the CERD/C, 

have pointed out the significance of the application of non-discrimination for the effective 

attainment of cultural rights. The CRC/C recognizes further the historical injustices against 

minorities and indigenous peoples and suggests the systemic and structural transformation 

of society. It requires also the empowerment of girls and the social confrontation with the 

negative perceptions of masculinity.  

 As far as the child’ best interests are concerned, although Article 3 CRC treats the 

best interests standard as a primary consideration among other considerations, the CRC/C 

has clarified that the child’s best interests enjoy high priority and larger weight in 

comparison to other of the state considerations. States are allowed to balance the child’s 
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best interests against other considerations, including their own cultural preferences, but 

such balancing cannot lead to the child’s suppression. 

The ECtHR, for instance, has acknowledged that the educational policies of a state 

are grounded in its national traditions. In this respect, states enjoy a wide degree of latitude 

in designing their curriculum. Majority religion, religious symbols such as crucifixes in 

classrooms, and school activities such as school processions commemorating historical 

events, which are likely to be regarded as embodying history and culture, are usually 

allowed to keep a place of privilege within state education. Nonetheless, the Court 

articulates an important limitation to the states’ latitude, by ruling that the institutional 

teaching of religion, or even the wearing of religious dress by the teaching personnel, 

should not lead to abusive proselytism, but it should present instead the relevant 

information in an objective, critical, and pluralistic manner, favoring the pupils’ critical 

thinking. 

As far as harmful cultural practices are concerned, such practices may raise 

tensions between group rights and individual rights. The CRC/C recognizes that such 

practices may be prescribed by sociocultural norms, constituting for instance integral 

components of the rites of passage ceremonies, but it also draws attention to the fact that 

they may be based on cultural misunderstandings or on other grounds, such as economic 

incentives, aesthetic reasons, virginity, fertility, intermarriage, control of sexual desire, 

hygiene, and prevention of child mortality, where culture serves only as a pretext. 

The Committee observes that these practices mirror gender-based violence, 

subordination of women, and discrimination, causing harm in a broad sense and conflicting 

with the child’s autonomy and self-determination. It is the very impact of that harm on the 

child’s psyche and body which influences the way the Committee treats cultural practices. 

It demands, for example, the eradication of female circumcision which causes long-term 

health implications and suffering, but it merely suggests the discouragement of male 

circumcision, the recovery from which does not exceed a reasonable time and its 

inconvenience may be incidental. There are practices though, such as scarification 

performed by the Māori indigenous people of New Zealand and neck elongation performed 

by the Padaung tribes of Myanmar and Thailand, whose health implications might not be 

quite clear. 

Even if such cultural practices are based on collective cultural contexts, they are not 

tolerated and are not perceived as part of the child’s cultural identity by the Committee. 

These practices fall obviously outside the scope of protection of the right to cultural 
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identity. This does not mean that the Committee is disrespectful of some cultures. It 

requires, for instance, the prohibition of corporal punishment, which is treated either 

directly or indirectly as a cultural practice, in all settings and in relation to all countries 

under examination. It defines the cultural acceptance of violence as the root of corporal 

punishment, which is characterized as invariably cruel or degrading, and asks for a change 

in cultural and more broadly in societal attitudes. 

Further, the Committee urges states to defy the beneath sociocultural norms and 

attitudes by using their own sociocultural arrangements and stresses the importance of the 

state traditions for a holistic protection of children’s rights. It encourages states to find 

alternative ways to carry out their traditions and, given the dynamic nature of culture, to 

agree on new sociocultural norms with the collective engagement of the communities 

involved. It also identifies injurious cultural practices on the basis of the particular 

circumstances of each state, and it may not oppose a certain cultural practice as such but 

only its specific way of performance, such as the performance of male circumcision in 

non-safe medical conditions. In this respect, it urges states to establish systematic 

dialogues with community leaders and key professionals, including practitioners and 

doctors, in order to understand and combat effectively the causes, forms, and expressions 

of these practices. 

 

7.10 Obligations under the child’s right to cultural identity  

 

The CRC/C accords to states a plethora of negative and positive obligations as well as 

obligations of result and of conduct, while treating the principle of non-discrimination as 

an essential facet of all these obligations. These obligations are of immediate effect and 

states are required to issue effectively all measures which are indispensable for the 

complete realization of the child’s right to cultural identity. The implied concept of the 

progressive realization of economic, social, and cultural rights under Article 4 CRC only 

entails that such measures should be flexible and adaptable given the evolving nature of 

cultural identity. 

Many of the obligations under the child’s right to cultural identity have been 

already mentioned throughout the conclusion, referring to the four functions of the child’s 

right to cultural identity which have been discussed under the section on the object of the 

right. The Committee underlines that the effectiveness of the obligations under the right to 
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cultural identity requires a constant and overall treatment of cultural identity issues in 

relation to all aspects of a child’s life. Children should have equal access to cultural 

opportunities, including education, play, and art, and they should not be discriminated on 

the ground of their cultural distinctiveness within the community, schools, medical 

settings, welfare and other institutions. 

Regarding children’s enjoyment of arts and engagement in the artistic creation, 

states should not only abstain from interfering with the child’s access to, choice of, and 

involvement with cultural and creative activities, but they should also facilitate the artistic 

expression of the child. More specifically, states should develop cultural and artistic 

programmes, in the context of education and beyond it, which engage children with the 

various forms of culture. Children should be offered opportunities to communicate freely 

though play, art, such as literature, cinema, theatre, music, dance, and painting, and other 

cultural activities, which respect their cultural specificities. 

Regarding the interaction and free identification of children with their sociocultural 

sources of reference, states should instruct children in life skills and capacities to forge 

their social and cultural assets, to claim their rights, and to make their own cultural choices. 

They should promote public awareness of the significance of the participation of children 

in the context of their families, schools, communities, and wider society. They should 

support the participation of children in the revision of the legislation relating to their 

cultural rights and in the designation and implementation of educational programmes. They 

should consult minority and indigenous children about the adoption of culturally 

appropriate services and infrastructure projects which may have an impact on their right to 

cultural identity. They should empower girls through formal and non-formal education, the 

provision of efficient and confidential services, and the availability of and access to 

accurate information. They should engage children in collaborative projects which 

challenge prejudiced cultural attitudes, and they should seek and encourage the expression 

of the child’s views on the adoption of measures for the abolition of harmful cultural 

practices and corporal punishment. 

Regarding children’s maintenance and development of a personal way of living 

based on their sociocultural circles, states should facilitate traditional ways of life and 

guarantee opportunities for the child’s cultural development. They should consider 

children’s cultural traditions in the planning and materialization of cultural policies. They 

should provide cultural activities which enable children to explore the cultural boundaries 

of the cultures of their origins and to build their own cultural identities. They should offer 
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culturally sensitive services, such as in the health sector. They should issue multicultural 

and intercultural educational curricula. They should provide alternative care which 

facilitates the maintenance of the child’s cultural identity. They should prevent and combat 

negative sociocultural attitudes and practices and they should promote tolerance and 

understanding of other cultures through campaigns and other actions. They should 

safeguard the effective inclusion of minority and indigenous children in the overall society 

while maintaining and furthering their cultures. 

Moreover, the Committee has recognized the major role of parents, traditional 

community leaders, and key professionals in the child’s cultural rearing, and in this regard, 

it has conferred upon states important obligations for the enhancement of their relevant 

capacities. First and foremost, the Committee urges states to familiarize all parties involved 

with the Convention, to improve their capabilities to embrace cultural diversity and to 

provide an upbringing which respects and furthers the child’s own cultural choices, and to 

endorse the legal prohibition of harmful cultural practices and corporal punishment. 

With respect to parents, the Committee urges states to assist them in fulfilling their 

responsibilities. States should support parents and legal guardians in the cultural rearing of 

their children through education, counselling, and community-based projects, they should 

educate parents about the significance of children’s participation in culturally identity 

procedures which affect them and of establishing a dialogue with their children, they 

should raise parents’ awareness of their equal responsibilities and of the adverse impact of 

some practices on the child, they should facilitate parents’ access to information on cultural 

diversity and cultural nurture issues, and they should deepen the parents’ skills in settling 

quarrels and combating bullying and harassment at school which are grounded in 

xenophobia and related intolerance. They should also consult minority and indigenous 

parents in the planning and realization of construction and infrastructure projects which 

might affect their children’s way of living, and they should allow them to choose the 

names of their children in accordance with their customs. 

With respect to traditional leaders, states should properly train them and ask for 

their cooperation for matters pertinent to the child’s placement in alternative care settings, 

culturally sensitive services, education, integration and participation in cultural life, and 

elimination of intolerable cultural practices, exactly because they have the capacity to 

identify, express, and explain aspects of the way of life of their cultural groups and to 

provide subsequently suitable solutions for the child. The consultation itself with the 

community leaders should be undertaken in a culturally appropriate way. 
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With respect to key professionals, including teachers, social workers, and medical 

personnel, states should familiarize them with the child’s cultural rights and they should 

provide them with sufficient support and training on multicultural issues. In relation to 

minorities and indigenous communities, states should recruit such professionals, to the 

extent possible, from within these particular communities.   

 

7.11 Limitations of the child’s right to cultural identity  

 

The dissertation has discussed the wording of Article 8 CRC, which urges states to respect 

the child’s right to identity “as recognized by law without unlawful interference”. 

However, as has been indicated above, the child’s right to cultural identity derives from the 

combination of Article 8 with other provisions. Even so, it can be mentioned that the 

drafting process of Article 8 demonstrates that the “as recognized by law” designation was 

inserted to qualify only a certain dimension of the child’s identity, namely the right to 

know one’s origins and the right to be cared by one’s parents. The own mechanisms of the 

Convention will certainly define the content of the right to cultural identity and states will 

be accorded some scope of appreciation in defining aspects of cultural identity.  

The lawful interferences with the child’s right to cultural identity can be informed 

by the approaches adopted by the HRC, the IACtHR, the ACHPR, the ACtHPR, and the 

ECtHR as to the permissibility of interferences with the rights established in their treaties. 

These restrictions should be based on a reasonable and objective justification, which means 

that they should be prescribed by law, pursue a legitimate aim, be necessary in the 

particular circumstances, and be proportionate to the legitimate purpose of the measure 

concerned. States should weight all the involved and competing interests and they should 

assess particularly the impact of the planned actions on the child’s prosperity and 

development. States shall enjoy a rather wide margin of appreciation to that end, given 

their diverse cultural and legal traditions. 

As in the case of freedom of religion, a child’s right to cultural identity should be 

understood as having an internal and external dimension. A right to cultural identity would 

be an even broader and more extroverted right than freedom of religion, since it indicates a 

personal way of living marked out by numerous aspects, including religion. The internal 

and most intimate dimension which refers to the inner convictions and cultural self-

determination of the child is absolute, whereas the external dimension which refers to 
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aspects of the child’s particular lifestyle and sociocultural behavior can be subject to 

restrictions. The child’s cultural self-determination relates to the enjoyment of high arts, 

the participation in the artistic reproduction, the interaction with family, group of peers, 

community of origins, and society at large, the identification or not with certain cultural 

groups, and the development of one’s own interpretation of culture. As to the external 

dimension, several limitations have been implied throughout the conclusion, referring for 

instance to health decisions, communal property, education, language, and religion. 

In view of the CRC’s standards, children may not refuse a medical treatment on 

cultural grounds if this choice is likely to cause severe and enduring health effects. The 

HRC, the IACtHR, the ACPHR, and the ACtHPR may permit the designation and 

implementation of large scale developmental projects in the ancestral lands of indigenous 

peoples if certain preconditions are fullfilled. Further, the ECtHR has dealt extensively 

with issues relating to the assertion and manifestation of the child’s cultural identity in the 

public sphere. It recognizes that the educational system of a state, which cannot but reflect 

national traditions, may expose children to philosophical and religious convictions other 

than theirs and may not incorporate the faiths of minorities in the curriculum or provide 

instruction in the child’s mother tongue. It acknowledges that the prohibition for pupils and 

students to display overtly their religious beliefs at schools and universities may be 

justified on the basis of the democratic principles of secularism, pluralism, and tolerance, 

public order, and peaceful coexistence of pupils and students of various faiths. 

On the question of how it is possible children to be legally deprived of their 

identity, given the wording of Article 8(2) CRC which demands the re-establishment of the 

child’s identity if it is “illegally deprived of”, the dissertation mentioned the authorized 

adoptions as examples, including inter-state, intra-state, and anonymous adoptions. Indeed, 

the CRC/C allows children’s adoption and placement in alternative care settings outside 

their communities or even countries, under very exceptional circumstances though. As to 

the anonymous adoptions, the Committee has not associated them with the child’s cultural 

identity. It has pronounced nonetheless that anonymous adoptions may contravene the 

children’s right to know their origins as well as others of their rights. It recognizes the 

importance of the adopted children’s right to know their original identity, even in those 

cases where the mother gives birth anonymously or the father donates his semen. 

It is worthwhile to note the case law of the ECtHR on the anonymous adoptions. 

The Court permits them as long as the state authorities draw a fair balance between the 

child’s identity interests, on the one hand, and the biological parents’ interests on the other 
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hand. It does not attribute absolute priority to any of these interests, but it defines and 

evaluates them on the basis of the specific factual circumstances. It has accepted, for 

example, the woman’s right to give anonymous birth under the French law but not under 

the Italian law, which provides no mechanism for balancing the competing interests. It has 

also accepted the applicants’ right to consult their personal files referring to their 

childhood, to obtain a post-mortem DNA sampling of their presumed fathers, and to 

submit their fathers in paternity tests. 

In all these cases, there should be compliance with the human rights guarantees of 

the CRC, including its general principles and the requirement to ensure continuity in the 

child’s particular cultural rearing. 

 

7.12 Implementation of rights in light of the child’s right to cultural 

identity  

 

A right to cultural identity can inform the way of implementation of other rights, upholding 

their highest attainable standard. International bodies, including the HRC, the ESCR/C, the 

ECtHR, and the Advisory Committee on the FCNM, for instance, have emphasized the 

necessity for a multicultural education which imparts knowledge to children of their own 

culture, for an intercultural education which renders children aware of other cultures, and 

for an education which contributes eventually to the expression of the child’s own cultural 

identity by transmitting all the necessary skills and knowledge. 

The HRC, the IACtHR, the ACPHR, and the ACtHPR have further considered the 

indigenous peoples’ physical and spiritual association with their ancestral territories, 

including the natural resources therein, as a fundamental component of their cultural 

identification and of their very physical and cultural survival. In its interpretation of Article 

27 ICCPR, the HRC stressed the inseparable link between the traditional economic 

activities, such as fishing and hunting, of minorities and indigenous peoples with their 

cultural identity. Acknowledging also the cultural construction of family, it pronounced 

that the indigenous peoples’ relations with their ancestors fall within the ambit of Article 

17 ICCPR which lays down the right to family life. In cases of massacre of members of a 

community by national armed forces, the IACtHR recognized the cultural dimension of 

human suffering. Perceiving the cultural beliefs and practices of a community and its 

members as fundamental facets of a decent life, the Court qualified accordingly various 
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human rights violations, including the right to humane treatment embodied in Article 5 

ACHR, and determined the reparations for victims, family members, and all the members 

of the community affected. The ACPHR clarified more broadly that the AfrCH should be 

interpreted in a culturally sensitive way. 

In similar vein, the ECtHR has proclaimed that the right to private and family life 

enshrined in Article 8 ECHR covers various aspects of one’s physical and social identity, 

including traditional lifestyles, it has noticed the impact of the right to freedom of 

assembly and association enshrined in Article 11 ECHR on the development of one’s 

culture and consciousness, it has associated the right to freedom of expression enshrined in 

Article 10 ECHR with cultural diversity and with the means of manifestation of one’s 

cultural identity, and it has regarded the protection of cultural heritage as a legitimate 

limitation of the right to property enshrined in Article 1 of the First Protocol to the ECHR. 

Similarly, the CRC/C has embraced the cultural dimension of several rights, 

including birth registration, choice of names, acquisition of citizenship, nationality, 

alternative care, education, access to information, media, recreation, health services, and 

adequate standard of living. The Committee demands that such goods and services be 

implemented in a manner mindful of the child’s cultural identity and that any cultural 

obstacles, which impede the full enjoyment of these rights, be identified and removed. It 

has urged states, for instance, to encourage media to disseminate information and material 

of cultural benefit for the child, to provide culturally sensitive health-related facilities, 

recovery, and reintegration of patients and victims of human rights violations, and to make 

available culturally appropriate material assistance and support programmes in order to 

accomplish an adequate standard of nutrition, housing, and clothing for the child. 

In relation to the intra-state removal of children and their placement in alternative 

care settings, the Committee has drawn from Article 20(3) CRC, which demands 

consideration of the desirability of continuity in the child’s cultural nurture. To that end, 

the Committee asks above all for the reunification of parents and children. If that is not 

possible, it requires placement in the community of the child’s parents so that the 

preservation of the child’s cultural identity is adequately facilitated. The transfer of 

children outside their communities is regarded as a last resort, but even in that case, 

children should be assisted in maintaining cultural ties with the community of their origins. 

The Committee has also drawn from Article 21(b) CRC on the inter-country removal of 

children, prioritizing the return of children to the countries of their origins. 
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In relation to education, the Committee has recognized that the purpose of 

education is to enable children to reach their full potential and that cultural identity is an 

elementary feature of this potential. More specifically, it requires effective integration 

within the educational system which takes into account the specific cultural needs of 

children, even if they live outside their communities of origins, mobile schools for those 

children living a nomadic life, culturally sensitive tests in the assessment of children’s 

academic capabilities, the reduction in the dropout rates of minority and indigenous 

children, the tackling of violence and bullying based on the non-acceptance of cultural 

diversity, instruction and learning materials in the child’s mother language, cultural 

activities to further cultural affinities and promote child’s appreciation of other cultures, 

and the possibility of the child to choose among different courses.  

 

↔ 
 

Children are provided with a palette of colors that could mix with their brush in their own 

specific way. The resulting picture is the product of their chosen strokes and their personal 

efforts, which is painted and repainted all over again, because culture is always in the 

making and reflects the evolving needs, desires, and aspirations of each particular painter. 

Billions of signatures for billions of paintings across the universe and through time, and the 

humankind rises to glory.     

 

 

 



References 

 

 258 

References 

 

 

Abu-Lughod, Lila (2002), “Do Muslim Women Really Need Saving? Anthropological 
Reflections on Cultural Relativism and Its Others”, American Anthropologist, Vol. 104, 
Issue 3, September 2002, pp. 783-790. 
 
Addo, Michael K. (2010), “Practice of United Nations Human Rights Treaty Bodies in the 
Reconciliation of Cultural Diversity with Universal Respect for Human Rights”, Human 
Rights Quarterly, Vol. 32, Issue 3, August 2010, pp. 601-664. 
 
Adjami, Mirna & Harrington, Julia (2008), “The Scope and Content of Article 15 of the 
Universal Declaration of Human Rights”, Refugee Survey Quarterly, Vol. 27, Issue 3, pp. 
93-109. 
 
Åhren, Jon Matthias (2009), “The Provisions on Lands, Territories and Natural Resources 
in the UN Declaration on the Rights of Indigenous Peoples: An Introduction”, in Claire 
Charters & Rodolfo Stavenhagen (eds.), Making the Declaration Work, Document No. 
127, Copenhagen: International Work Group for Indigenous Affairs, pp. 200 - 215. 
 
Åhren, Jon Matthias (2008), “Protecting Peoples’ Cultural Rights: A Question of Properly 
Understanding the Notion of States and Nations?”, in Francesco Francioni & Martin 
Scheinin (eds.), Cultural Human Rights, Leiden/Boston: Martinus Nijhoff Publishers, pp. 
91-118. 
 
Alston, Philip. (1994), “The Best Interests Principle: Towards a Reconciliation of Culture 
and Human Rights”, in Philip Alston (ed.), The Best Interests of the Child: Reconciling 
Culture and Human Rights, Oxford: Clarendon Press, pp. 1-25. 
 
Anaya, James & Williams, Robert A. (2001), “The Protection of Indigenous Peoples’ 
Rights over Lands and Natural Resources Under the Inter-American Human Rights 
System”, Harvard Human Rights Journal, Vol. 14, pp. 33-86. 
 
Anderson, Benedict (1991), Imagined Communities: Reflections on the Origin and Spread 
of Nationalism, revised edition, London/New York: Verso. 
 
Andrássy, György (2012), “Freedom of Language: A Universal Human Right to Be 
Recognised”, International Journal on Minority and Group Rights, Vol. 19, Issue 2, pp. 
195–232. 
 
Archard, David & Skivenes, Marit (2009), “Balancing a Child's Best Interests and a 
Child’s Views”, International Journal of Children’s Rights, Vol. 17, Issue 1, pp. 1-21. 
 
Archard, David (1993), Children: Rights and Childhood, London: Routledge. 
 
Aries, Philippe (1962), Centuries of Childhood, London: Jonathan Cape. 
 



References 

 

 259 

Arneil, Barbara (2002), “Becoming Versus Being: A Critical Analysis of the Child in 
Liberal Theory”, in David Archard & Colin M. Macleod (eds.), The moral and political 
status of children, Oxford: Oxford University Press, pp. 70-94. 
 
Benavot, A. & Resh, N. (2003), “Educational governance, school autonomy, and 
curriculum implementation: A comparative study of Arab and Jewish schools in Israel”, 
Journal of Curriculum Studies, Vol. 35, Issue 2, pp. 171-196. 
 
Besson, Samantha (2007), “Enforcing the child’s right to know her origins: contrasting 
approaches under the Convention on the Rights of the Child and the European Convention 
on Human Rights”, International Journal of Law, Policy and the Family, Vol. 21, Issue 2, 
pp. 137-159. 
 
Blake, Janet (2015), International Cultural Heritage Law, United Kingdom: Oxford 
University Press. 
 
Brighouse, Harry (2003), “How Should Children Be Heard?”, Arizona Law Review, Vol. 
45, Issue 3, pp. 691-711. 
 
Campbell, Tom D. (1992), “The Rights of the Minor: as Person, as Child, as Juvenile, as 
Future Adult”, in Philip Alston, Stephen Parker & John Seymour (eds.), Children, Rights, 
and the Law, Oxford: Clarendon Press, pp. 1-23. 
 
Cerda, Jaime Sergio (1990), “The Draft Convention on the Rights of the Child: New 
Rights”, Human Rights Quarterly, Vol. 12, Issue 1, pp. 115-119. 
 
Crawford, J. (1988), “The Rights of Peoples: Some Conclusions”, in J. Crawford (ed.), The 
Rights of Peoples, Oxford: Clarendon Press, pp. 159-175. 
 
Cullen, H. (1993), “Education Rights or Minority Rights?”, International Journal of Law 
and the Family, Vol. 7, Issue 2, pp. 143-177. 
 
De Groot, Rene & Vonk, Olivier (2012), “Nationality, Statelessness and ECHR’s Article 8: 
Comments on Genovese v. Malta”, European Journal of Migration and Law, Vol. 14, 
Issue 3, pp. 317–325. 
 
De Witte, B. (1999), “Law and Cultural Diversity: A Troublesome Relationship – 
Introduction”, in Yvonne Donders et al. (eds.), Law and Cultural Diversity, Utrecht: 
Studie- en Informatiecentrum Mensenrechten, pp. 1-6. 
 
DeLaet, Debra L. (2012), “Genital Autonomy, Children’s Rights, and Competing Rights 
Claims in International Human Rights Law”, International Journal of Children’s Rights, 
Vol. 20, Issue 4, pp. 554-583. 
 
Detrick, Sharon (1999), A Commentary on the United Nations Convention on the Rights of 
the Child, The Hague: Kluwer Law International. 
 
Detrick, Sharon (ed.) (1992), The United Nations Convention on the Rights of the Child: A 
Guide to the “Travaux Préparatoires”, Dordrecht/Boston/MA/London: Martinus Nijhoff. 
 



References 

 

 260 

Doek, Jaap E. (2008), “The United Nations Convention on the Rights of the Child and 
Children Belonging to Minority Groups”, in Kristin Henrard & Robert Dunbar (eds.), 
Synergies in Minority Protection. European and International Law Perspectives, 
Cambridge: Cambridge University Press, pp. 278-296. 
   
Doek, Jaap E. (2006a), “The CRC and the Right to Acquire and to Preserve a Nationality”, 
Survey Quarterly, Vol. 25, Issue 3, pp. 26-32. 
 
Doek, Jaap E. (2006b), The right to preservation of identity. The right not to be separated 
from his or her parents. A commentary on the United Nations convention on the rights of 
the child, Leiden/Boston: Martinus Nijhoff Publishers. 
 
Donders, Yvonne (2015a), “The cultural dimension of economic activities in international 
human right jurisprudence”, in V. Vadi & B. de Witte (eds.), Culture and international 
economic law, London/New York: Routledge, pp. 33-49. 
 
Donders, Yvonne (2015b), “Exploring the cultural dimensions of the right to the highest 
attainable standard of health”, Potchefstroom Electronic Law Journal, Vol. 18, Issue 2, pp. 
180-222. 
 
Donders, Yvonne & Vleugel, Vincent (2015), “Universality, Diversity and Legal 
Certainty: Cultural Diversity in the Dialogue between CEDAW and States Parties”, in 
Machiko Kanetake & André Nollkaemper (eds.), The Rule of Law at the National and 
International Levels: Contestations and Deference, Oxford: Hart Publishing, pp. 321-352. 
 
Donders, Yvonne (2013), Cultural Pluralism in International Human Rights Law: The 
Role of Reservations, Amsterdam Law School Legal Studies Research Paper No. 2013-16, 
pp. 1-32. 
 
Donders, Yvonne (2012a), “Old Cultures Never Die? Cultural Genocide in International 
Law”, in I. Boerefijn et al. (eds.), Human Rights: Pre-Conflict, In Conflict, and Post-
Conflict, Liber Americorum Professsor Bastiaan de Gaay Fortman, Intersentia, March 
2012, pp. 278-304. 
 
Donders, Yvonne (2012b), “Cultural rights in the Convention on the Diversity of Cultural 
Expressions: included or ignored?”, in Toshiyuki Kono & Steven Van Uytsel (eds.), The 
UNESCO Convention on the Diversity of Cultural Expressions: a tale of fragmentation of 
international law?, Cambridge/Antwerp/Portland: Intersentia, pp. 165-182. 
 
Donders, Yvonne (2011), “The right to enjoy the benefits of scientific progress: in search 
of state obligations in relation to health”, Med Health Care and Philos, Vol. 14, Issue 4, 
pp. 371-381. 
 
Donders, Yvonne (2010), “Do cultural diversity and human rights make a good match?”, 
UNESCO, Blackwell Publishing Ltd, pp. 15-35. 
 
Donders, Yvonne (2008), “A Right to Cultural Identity in UNESCO”, in Francesco 
Francioni & Martin Scheinin (eds.), Cultural Human Rights, Leiden/Boston: Martinus 
Nijhoff Publishers, pp. 317-340.  
 



References 

 

 261 

Donders, Yvonne (2002), Towards a Right to Cultural Identity?, School of Human Rights 
Research Series No. 15, Antwerp: Intersentia. 
 
Dugas, Marylène; Dubé, Eric; Kouyaté, Bocar; Sanou, Aboubakary; Bibeau, Gilles (2009), 
“Portrait of a lengthy vaccination trajectory in Burkina Faso: from cultural acceptance of 
vaccines to actual immunization”, The MioMed Central International Health and Human 
Rights, Vol. 9, Supplement 1, October 2009, pp. 1-11. 
 
Duncan, W. (1987), “Family Law and Social Policy”, in W. Duncan (ed.), Law and Social 
Policy: Some Current Problems in Irish Law, Dublin: Dublin University Law Journal, pp. 
19-37. 
 
Durkheim, Émile (1965), The Elementary Forms of Religious Life, translated by Joseph 
Ward Swain, New York: Free Press. 
 
Dworkin, Ronald (1986), A Matter of Principle, Oxford: Clarendon Press. 
 
Eekelaar, John (2006), Family Law and Personal Life, Oxford: Oxford University Press. 
 
Eekelaar, John (1994), “Families and Children: From Welfarism to Rights”, in Christopher 
McCrudden & Gerald Chambers (eds.), Individual Rights and the Law in Britain, Oxford: 
Clarendon Press, pp. 301-333. 
 
Eekelaar, John (1986), “The emergence of children’s rights”, Oxford Journal of Legal 
Studies, Vol. 6, Issue 2, pp. 161-182. 
 
Eide, Asbjørn (1998), “Cultural Autonomy: Concept, Content, History and Role in the 
World Order”, in M. Suksi (ed.), Autonomy: Applications and Implications, The Hague: 
Kluwer Law International, pp. 251-276. 
 
Engle, Karen (2011), “On Fragile Architecture: The UN Declaration on the Rights of 
Indigenous Peoples in the Context of Human Rights”, European Journal of International 
Law, Vol. 22, Issue 1, pp. 141-163. 
 
Erikson, Erik H. (1950), Childhood and Society, 1st edition, New York: Norton. 
 
Evans, Carolyn (2008), “Religious Education in Public Schools: An International Human 
Rights Perspective”, Human Rights Law Review, Vol. 8, Issue 3, pp. 449-473.    
 
Fairclough, Norman (1989), Language and power, Edinburgh/New York: Longman. 
 
Fass, Paula S. (2011), “A Historical Context for the United Nations Convention on the 
Rights of the Child”, The Annals of the American Academy of Political and Social Science, 
Vol. 633, pp. 17-29. 
 
Feinberg, Joel (1980), “The Child’s Right to an Open Future,” in William Aiken & Hugh 
La Follette (eds.), Whose Child? Children’s Rights, Parental Authority, and State Power, 
Totowa, New Jersey: Rowman & Littlefield, Adams & Co, pp. 124-153. 
 



References 

 

 262 

Forowicz, Magdalena (2010), The Reception of International Law in the European Court 
of Human Rights, Oxford: Oxford University Press. 
 
Fottrell, D. (ed.) (2000), Revisiting children’s rights: 10 years of the U.N. Convention on 
the Rights of the Child, The Hague: Kluwer. 
 
Francioni, Francesco (2012), “Chapter 1. The Evolving Framework for the Protection of 
Cultural Heritage in International Law”, in Silvia Borelli & Federico Lenzerini (eds.), 
Cultural Heritage, Cultural Rights, Cultural Diversity. New Developments in International 
Law, Leiden/Boston: Martinus Nijhoff Publishers, pp. 3-25. 
 
Francioni, Francesco (2011), “The Human Dimension of International Cultural Heritage 
Law: An Introduction”, The European Journal of International Law, Vol. 22, Issue 1, pp. 
9-16. 
 
Freeden, Michael (2015), Liberalism. A Very Short Introduction, Oxford: Oxford 
University Press. 
 
Freeman, Michael (2011), “Culture, Childhood, And Rights”, The Family in Law, Vol. 5, 
pp. 15-33. 
 
Freeman, Michael (2000), “The future of children’s rights”, Children and Society, Vol. 14, 
pp. 277-293. 
 
Freeman, Michael (1999), “A child’s right to circumcision”, British Journal of Urology 
International, Vol. 83, Supplement 1, pp. 74-78. 
 
Freeman, Michael (1996), “Children’s education; a test case for best interests and 
autonomy”, in R. Davie & D. Galloway (eds.), Listening to children in education, London: 
David Fulton. 
 
Gardiner, Richard K. (2008), Treaty Interpretation, Oxford/New York: Oxford University 
Press. 
 
Garet, R.R. (1983), “Communality and Existence: The Rights of Groups”, South California 
Law Review, Vol. 56, pp. 1001-1075. 
 
Ghanea, Nazila (2012), “Are Religious Minorities Really Minorities?”, Oxford Journal of 
Law and Religion, Vol. 1, Issue 1, pp. 57-79. 
 
Gilbert, Geoff (2007), “Expression, Assembly, Association”, in Marc Weller (ed.), 
Universal Minority Rights. A Commentary on the Jurisprudence of International Courts 
and Treaty Bodies, Oxford: Oxford University Press, pp. 149-177. 
 
Gilbert, Jérémie (2010), “Chapter 3. Custodians of the land, Indigenous peoples, human 
rights and cultural integrity”, in Michele Langfield, William Logan & Mainad Nic Craith 
(eds.), Cultural Diversity, Heritage and Human Rights. Intersections in theory and 
practice, London/New York: Routledge. 
 



References 

 

 263 

Gilbert, Jérémie (2007), “Indigenous Rights in the Making: The United Nations 
Declaration on the Rights of Indigenous Peoples”, International Journal on Minority and 
Group Rights, Vol. 14, Issue 2-3, pp. 207-230. 
 
Gilbert, Jérémie (2006), Indigenous Peoples’ Land Rights Under International Law. From 
Victims to Actors, New York: Transnational Publishers. 
 
Griswold, Wendy (2012), Cultures and Societies in a Changing World, Thousands Oaks, 
CA: Pine Forge Press. 
 
Habashi, Janette (2013), “Intersections of Education and Freedom of Religion Rights in the 
UNCRC and in Practice”, in Beth Blue Swadener, Laura Lundy, Janette Habashi & 
Natasha Blancher-Cohen (eds.), Children's Rights and Education. International 
Perspectives, New York: Peter Lang, pp. 236-246. 
 
Hall, Stuart (1990), “Cultural Identity and Diaspora”, in J. Rutherford (ed.), Identity – 
Community, Culture, Difference, London: Lawrence & Wishart, pp. 221-237. 
 
Hannikainen, Lauri (2007), “Legal Nature of Minority Rights as Part of Human Rights, 
Limitations, Derogations, Reservations, and Interpretative Statements”, in Marc Weller 
(ed.), Universal Minority Rights. A Commentary on the Jurisprudence of International 
Courts and Treaty Bodies, Oxford: Oxford University Press, pp. 27-48. 
 
Henrard, Kristin (2007), “Non-discrimination and Full and Effective Equality”, in Marc 
Weller (ed.), Universal Minority Rights. A Commentary on the Jurisprudence of 
International Courts and Treaty Bodies, Oxford: Oxford University Press, pp. 75-147. 
 
Henrard, Kristin (2000), Devising an adequate system of minority protection: individual 
human rights, minority rights and the right to self-determination, Hague: Martinus Nijhoff 
Publishers. 
 
Hodgson, Douglas (1998), The Human Right to Education, Ashgate: Dartmouth Pub Co. 
 
Hodgson, Douglas (1993), “The International Legal Protection of the Child’s Right to a 
Legal Identity and the Problem of Statelessness”, International Journal of Law and the 
Family, Vol. 7, Issue 2, pp. 255-270. 
 
Holt, Sally (2007), “Family, Private Life, and Cultural Rights”, in Marc Weller (ed.), 
Universal Minority Rights. A Commentary on the Jurisprudence of International Courts 
and Treaty Bodies, Oxford: Oxford University Press, pp. 203-252. 
 
Jawoniyi, Oduntan (2012), “Children’s rights and religious education in state-funded 
schools: an international human rights perspective”, The International Journal of Human 
Rights, Vol. 16, Issue 2, pp. 337-357. 
 
Jayawickrama, Nihal (2002), “The right of self-determination”, in The Judicial Application 
of Human Rights Law. National, Regional and International Jurisprudence, Cambridge: 
Cambridge University Press, pp. 217-238. 
 



References 

 

 264 

Jones, Peter (1999), “Human rights, group rights, and peoples’ rights”, Human Rights 
Quarterly, Vol. 21, Issue 1, pp. 80-107. 
 
Katz, Llan (1999), “Is Male Circumcision Morally Defensible?”, in Michael King (ed.), 
Moral Agendas for Children’s Welfare, New York: Routledge. 
 
Kaymakcan, R. (2009), “Religious Education Culture in Modern Turkey”, in M. DeSouza, 
K. Engebretson, G. Durka, R. Jackson & A. McGrady (eds.), International Handbook of 
the Religious, Moral and Spiritual Dimensions in Education, Dordrecht: Springer, pp. 449-
460. 
 
Keller, P. (1998), “Re-thinking Ethnic and Cultural Rights in Europe”, Oxford Journal of 
Legal Studies, Vol. 18, Issue 1, Spring 1998, pp. 29-59. 
 
Kilbourne, S. (1998), “The wayward Americans – why the USA has not ratified the United 
Nations Convention on the Rights of the Child”, Child and Family Law Quarterly, Vol. 10, 
pp. 243-256. 
 
Kilkelly, Ursualla (2010), “Protecting children’s rights under the ECHR: the role of 
positive obligations”, Northern Ireland Legal Quarterly, Vol. 61, Issue 3, pp. 245-261. 
 
Kilkelly, Ursula (2009), “The Child’s Right to Religious Freedom in International Law: 
The Search for Meaning”, in Martha Albertson Fineman & Karen Worthington (eds.), 
What is Right for Children? The Competing Paradigms of Religion and Human Rights, pp. 
243-268. 
 
Kilkelly, Ursula & Lundy, Laura (2006), “Children’s rights in action: Using the 
Convention on the Rights of the Child as an auditing tool”, Child and Family Quarterly, 
Vol. 18, pp. 331-350. 
 
Kilkelly, Ursula (1999), The Child and the ECHR, Aldershot: Ashgate. 
 
Kluckhohn, Clyde (1944), Mirror for Man, New York: Fawcett. 
 
Knox, John H. (2008), “Horizontal Human Rights Law”, American Journal of 
International Law, Vol. 102, Issue 1, pp. 1-47. 
 
Krivenko, Ekaterina Yahyaoui (2015), “Rethinking Human Rights and Culture Through 
Female Genital Surgeries”, Human Rights Quarterly, Vol. 37, Issue 1, February 2015, pp. 
107-136. 
 
Kukathas, Chandran (1995), “Are There Any Cultural Rights?”, in Will Kymlicka (ed.), 
The Rights of Minority Cultures, Oxford: Oxford University Press, pp. 228-256. 
 
Kymlicka, Will (1995), Multicultural Citizenship: A Liberal Theory of Minority Rights, 
Oxford: Clarendon Press. 
 
Kymlicka, Will (1989), Liberalism, Community and Culture, Oxford: Oxford University 
Press. 
 



References 

 

 265 

Lagoutte, Stéphanie & Lassen, Eva Maria (2008), “The Role of the State in Balancing 
Religious Freedom with Other Human Rights in a Multicultural European Context”, in 
Francesco Francioni & Martin Scheinin (eds.), Cultural Human Rights, Leiden/Boston: 
Martinus Nijhoff Publishers, pp. 207-222.  
 
Lansdown, Gerison (2005), Can you hear me? The right of the child to participate in 
decisions affecting them, Working Paper 36, The Hague: Bernard Van Leer Foundation. 
 
Lenzerini, Federico (2014), “Chapter 3. Reconceptualizing International Human Rights 
Law Through a Culturally Based Approach. International and Regional Practice”, in The 
Culturalization of Human Rights Law, Oxford: Oxford University Press, pp. 116-212. 
 
Lenzerini, Federico (2012), “Chapter 7. The Tension between Communities’ Cultural 
Rights and Global Interests: The Case of the Māori Mokomokai”, in Silvia Borelli & 
Federico Lenzerini (eds.), Cultural Heritage, Cultural Rights, Cultural Diversity. New 
Developments in International Law, Leiden/Boston: Martinus Nijhoff Publishers, pp. 157-
177. 
 
Lenzerini, Federico (2011), “Intangible Cultural Heritage: The Living Culture of Peoples”, 
The European Journal of International Law, Vol. 22, Issue 1, pp. 101-120. 
 
Lenzerini, Federico (2008), “Indigenous Peoples’ Cultural Rights and the Controversy over 
Commercial Use of Their Traditional Knowledge”, in Francesco Francioni & Martin 
Scheinin (eds.), Cultural Human Rights, Leiden/Boston: Martinus Nijhoff Publishers, pp. 
119-149. 
 
Lester, S. & Russell, W. (2008), Play for a Change. Play Policy & Practice: A Review of 
Contemporary Perspectives, London: Play England ∕ National Children’s Bureau. 
 
Long, Elizabeth (1997), “Introduction: Engaging Sociology and Cultural Studies: 
Disciplinary and Social Change”, in Elizabeth Long (ed.), From Sociology to Cultural 
Studies, Malden, MA: Blackwell, pp. 1-32.  
 
Lundy, Laura (2007), “’Voice’ is not enough: conceptualising Article 12 of the United 
Nations Convention on the Rights of the Child”, British Educational Research Journal, 
Vol. 33, Issue 6, pp. 927-942. 
 
Mancini, Susanna & De Witte, Bruno (2008), Language Rights as Cultural Rights: A 
European Perspective, in Francesco Francioni & Martin Scheinin (eds.), Cultural Human 
Rights, Leiden/Boston: Martinus Nijhoff Publishers, pp. 247-284. 
 
Margalit, Avishai & Halbertal, Moshe (2004), “Liberalism and the Right to Culture”, 
Social Research, Vol. 71, Issue 3, Fall 2004, pp. 529-548. 
 
Margalit, A. & Raz, J. (1995), “National Self-Determination”, in Will Kymlicka (ed.), The 
Rights of Minority Cultures, Oxford: Oxford University Press, pp. 79-92. 
 
Marshall, Jill (2015), “S.A.S. v France: Burqa Bans and the Control or Empowerment of 
Identities”, Human Rights Law Review, Vol. 15, Issue 2, pp. 377-389. 
 



References 

 

 266 

Marshall, Jill (2014), “The legal recognition of personality: full-face veils and permissible 
choices”, International Journal of Law in Content, Vol. 10, Issue 1, pp. 64-80. 
 
Marshall, Jill (2009), Personal Freedom through Human Rights Law? Autonomy, Identity 
and Integrity under the European Convention on Human Rights, Leiden: Martinus Nijhoff 
Publishers. 
 
Marshall, Jill (2008), “Women’s Right to Autonomy and Identity in European Human 
Rights Law: Manifesting One’s Religion”, Res Publica, Vol. 14, Issue 3, pp. 177-192. 
 
McCombs, Theodore & González, Jackie Shull (2007), Right to Identity, International 
Human Rights Law Clinic, University of California, Berkeley School of Law, November 
2007, pp. 1-25. 
 
McLachlan, Campbell (2005), “The Principle of Systemic Integration and Article 31(3)(c) 
of the Vienna Convention”, International & Comparative Law Quarterly, Vol. 54, Issue 2, 
April 2005, pp. 279-320. 
 
Mnookin, R. H. (1979), “Foster Care – In Whose Best Interests?”, in O. O’ Neill & W. 
Ruddick (eds.), Having Children: Philosophical and Legal Reflections on Parenthood, 
Oxford: Oxford University Press, pp. 179-213. 
 
Montes, Adelfo Regino & Cisneros, Gustavo Torres (2009), “The United Nations 
Declaration on the Rights of Indigenous Peoples: the Foundation of a New Relationship 
between Indigenous Peoples, States and Societies”, in Claire Charters & Rodolfo 
Stavenhagen (eds.), The United Nations Declaration on the Rights of Indigenous Peoples. 
Document No. 127, Copenhagen: International Work Group For Indigenous Affairs, pp. 
138-168. 
 
Morley, D & Robins, K. (1995), Spaces of Identity – Global Media, Electronic Landscapes 
and Cultural Boundaries, London: Routledge. 
 
Murray, Rachel & Wheatley, Steven (2003), “Groups and the African Charter on Human 
and Peoples' Rights”, Human Rights Quarterly, Vol. 25, Issue 1, February 2003, pp. 213-
236. 
 
Musgrave, Thomas D. (1997), Self-determination and national minorities, Oxford: 
Clarendon Press. 
 
Nowak, Manfred (2005), The UN Covenant on Civil and Political Rights, Commentary on 
CCPR, 2nd revised edition, Kehl/Strasbourg/Arlington: N.P. Engel. 
 
Nowak, Manfred (1993a), The UN Covenant on Civil and Political Rights, Commentary on 
CCPR, Kehl: N. P. Engel. 
 
Nowak, Manfred (1993b), “The Right of Self-Determination of Minorities in Central and 
Eastern Europe in Light of the Case Law of the Human Rights Committee”, International 
Journal on Minority and Group Rights, Vol. 1, Issue 1, pp. 7-16. 
 



References 

 

 267 

Nowak, Manfred (1992), “Protection of Minorities and the Right of Self-Determination”, 
in J. Plichtova (ed.), Minorities and Politics. Cultural and Language Rights, Bratislava: 
Chezoslovac Committee of the European Cultural Foundation, pp. 102-105.  
 
Odinkalu, Chidi Anselm (2001), “Analysis of Paralysis or Paralysis by Analysis? 
Implementing Economic, Social, and Cultural Rights under the African Charter on Human 
and Peoples' Rights”, Human Rights Quarterly, Vol. 23, Issue 2, May 2001, pp. 327-369. 
 
Packer, John (1996), “On The Content Of Minority Rights”, in Juha Räikkä (ed.), Do We 
Need Minority Rights? Conceptual Issues, The Hague/Boston/London: Martinus Nijhoff 
Publishers, pp. 121-178. 
 
Parekh, Bhikhu (2006), Rethinking Multiculturalism: Cultural Diversity and Political 
Theory, 2nd edition, Basingstoke: Palgrave Macmillan. 
 
Parekh, Bhikhu (2000), Rethinking Multiculturalism: Cultural Diversity and Political 
Theory, Houndmills/London: Macmillan Press Ltd.  
 
Park, Jungwon (2006), “Integration of Peoples and Minorities: An Approach to the 
Conceptual Problem of Peoples and Minorities with Reference to Self-determination under 
International Law”, International Journal on Minority and Group Rights, Vol. 13, Issue 1, 
pp. 69-93. 
 
Parkes, Aisling (2013), Children and International Human Rights Law. The Right of the 
Child to be Heard, London & New York: Routledge. 
 
Paul, Moli (2004), “Decision-making about children’s mental health care: ethical 
challenges”, Advances in Psychiatric Treatment, Vol. 10, Issue 4, pp. 301-311. 
 
Pentassuglia, Gaetano (2012), “The Strasbourg Court and Minority Groups: Shooting in 
the Dark or a New Interpretive Ethos?”, International Journal on Minority and Group 
Rights, Vol. 19, Issue 1, pp. 1–23. 
 
Pentassuglia, Gaetano (2011), “Towards a jurisprudential articulation of indigenous land 
rights”, European Journal of International Law, Vol. 22, Issue 1, pp. 165-202. 

 
Pentassuglia, Gaetano (2010), “Indigenous Groups and the Developing Jurisprudence of 
the African Commission on Human and Peoples’ Rights: Some Reflections”, Human 
Rights Review, Vol. 3, University College London, pp. 150-163. 
 
Pineschi, Laura (2012), “Chapter 2, Cultural Diversity as a Human Right? General 
Comment No. 21 of the Committee on Economic, Social and Cultural Rights”, in Silvia 
Borelli & Federico Lenzerini (eds.), Cultural Heritage, Cultural Rights, Cultural Diversity. 
New Developments in International Law, pp. 29-53. 
 
Ravnbol, Camilla Ida (2010), “The Human Rights of Minority Women: Romani Women’s 
Rights from a Perspective on International Human Rights Law and Politics”, International 
Journal on Minority and Group Rights, Vol. 17, Issue 1, pp. 1-45. 
 



References 

 

 268 

Réaume, Denise (1988), “Individuals, groups, and rights to public goods”, The University 
of Toronto Law Journal, Vol. 38, Issue 1, pp. 1-27. 
 
Reidel, Laura (2010), “What are Cultural Rights? Protecting Groups With Individual 
Rights”, Journal of Human Rights, Vol. 9, Issue 1, pp. 65-80. 
 
Rietiker, Daniel (2010), “The Principle of “Effectiveness” in the Recent Jurisprudence of 
the European Court of Human Rights: Its Different Dimensions and Its Consistency with 
Public International Law – No Need for the Concept of Treaty Sui Generis”, Nordic 
Journal of International Law, Vol. 79, Issue 2, pp. 245-277. 
 
Roach, Steven C. (2005), “Introduction”, in Cultural Autonomy, Minority Rights and 
Globalization, England: Ashgate, pp. 1-9. 
 
Roagna, Ivana (2012), Protecting the right to respect for private and family life under the 
European Convention on Human Rights, Strasbourg: Council of Europe human rights 
handbooks. 
 
Rodley, Nigel S. (1995), “Conceptual Problems in the Protection of Minorities – 
International Legal Developments”, Human Rights Quarterly, Vol. 17, Issue 1, pp. 48-71. 
 
Sabatello, Maya (2009), Children’s Bioethics: The International Biopolitical Discource on 
Harmful Traditional Practices and the Right of the Child to Cultural Identity, Leiden: 
Brill. 
 
Sandland, Ralph (2008), “Developing a Jurisprudence of Difference: The protection of the 
Human Rights of Travelling Peoples by the European Court of Human Rights”, Human 
Rights Law Review, Vol. 8, Issue 3, pp. 475-516. 
 
Scovazzi, Tullio (2012), “Chapter 8. The Definition of Intangible Cultural Heritage,” in 
Silvia Borelli & Federico Lenzerini (eds.), Cultural Heritage, Cultural Rights, Cultural 
Diversity. New Developments in International Law, Leiden/Boston: Martinus Nijhoff 
Publishers, pp. 179-200. 
 
Shaw, Malcolm N. (2008), International law, 6th edition, Cambridge: Cambridge 
University Press. 
 
Shue, Henry (1996), Basic Rights: Subsistence, Affluence and U.S. Foreign Policy, 2nd 
edition, Princeton: Princeton University Press. 
 
Silberman, Neil A. (2012), “Heritage interpretation and human rights: documenting 
diversity, expressing identity, or establishing universal principles?”, International Journal 
of Heritage Studies, Vol. 18, Issue 3, pp. 245-256. 
 
Sinclair R. (1984), The Vienna Convention on the Law of Treaties, 2nd edition, Manchester: 
Manchester University Press. 
 
Stamatopoulou, Elsa (2011), “Taking Cultural Rights Seriously: The Vision of the UN 
Declaration on the Rights of Indigenous Peoples”, in Stephen Allen & Alexandra Xanthaki 



References 

 

 269 

(eds.), Reflections on the UN Declaration on the Rights of Indigenous Peoples, Oxford: 
Hart Publishing, pp. 387-412. 
 
Stamatopoulou, Elsa (2007), Cultural Rights in International Law. Article 27 of the 
Universal Declaration of Human Rights and Beyond, Leiden/Boston: Martinus Nijhoff 
Publishers. 
 
Stavenhagen, Rodolfo (2001), “Cultural Rights: A Social Science Perspective”, in Asbjørn 
Eide, Catarina Krause & Allan Rosas (eds.), Economic, Social and Cultural Rights: A 
textbook, 2nd edition, Dordrecht/Boston/London: Martinus Nijhoff Publishers, pp. 85-109. 
 
Stavenhagen, Rodolfo (1990), “The Right to Cultural Identity”, in J. Berting et al. (eds.), 
Human Rights in a Pluralist World, London: Meckler Westport, pp. 255-258. 
 
Stewart, George A. (1992), “Interpreting the Child’s Right to Identity in the U.N. 
Convention on the Rights of the Child”, Family Law Quarterly, Vol. 26, Issue 3, pp. 221-
233. 
 
Tamminen, Tuula (2006), “How does culture promote the early development of identity?”, 
Infant Mental Health Journal, Vol. 27, Issue 6, pp. 603-605. 
 
Thomas, N. & O’Kane, C. (1998), “When Children’s Wishes and Feelings Clash with their 
Best Interests”, International Journal of Children’s Rights, Vol. 6, Issue 2, pp. 137-154.  
 
Thornberry, Patrick (1991), International law and the rights of minorities, Oxford: 
Clarendon Press. 
 
Tobin, John (2013), “Justifying children's rights”, International Journal of Children's 
Rights, Vol. 21, Issue 3, pp. 395-441. 
 
Tobin, John (2012), The Right to Health in International Law, Oxford: Oxford University 
Press. 
 
Tobin, John (2009), “The International Obligation to Abolish Traditional Practices 
Harmful to Children's Health: What Does It Mean and Require of States?”, Human Rights 
Law Review, Vol. 9, Issue 3, pp. 373-396. 
 
Tomaševski, Katarina (2001), Human rights obligations: making education available, 
accessible, acceptable and adaptable, Right to Education Primers 3, Lund & Stockholm: 
Raoul Wallenberg Institute of Human Rights and Humanitarian Law & Sida (Swedish 
International Development Cooperation Agency). 
 
Tomuschat, Christian (1999), “International Law: Ensuring the Survival of Mankind on the 
Eve of a New Century, General Course on Public International Law”, Recueil des Cours: 
Académie de Droit International de La Haye, Vol. 281, pp. 9-438. 
 
Tylor, E.B. (1920), “The Science of Culture”, in E.B. Tylor (ed.), Primitive Culture: 
researchers into the development of mythology, philosophy, religion, language, art and 
custom, London: John Murray (original edition 1858), pp. 1-25. 
 



References 

 

 270 

Urbinati, Sabrina (2012), “Chapter 9. The Role for Communities, Groups and Individuals 
under the Convention for the Safeguarding of the Intangible Cultural Heritage”, in Silvia 
Borelli & Federico Lenzerini (eds.), Cultural Heritage, Cultural Rights, Cultural Diversity. 
New Developments in International Law, Leiden/Boston: Martinus Nijhoff Publishers, pp. 
201-221. 
 
Van Aaken, Anne (2009), “Defragmentation of Public International Law Through 
Interpretation: A Methodological Proposal”, Indiana Journal of Global Legal Studies, Vol. 
16, Issue 2, Summer 2009, pp. 483-512. 
 
Van Bueren, Geraldine (1995), The International Law on the Rights of the Child, 
Dordrecht/Boston/London: Martinus Nijhoff Publishers. 
 
Van Dyke, V. (1995), “The Individual, the State and Ethnic Communities in Political 
Theory”, in Will Kymlicka (ed.), The Rights of Minority Cultures, New York: Oxford 
University Press, pp. 31-56. 
 
Van Meijl, Toon (2008), “Culture and Identity in Anthropology: Reflections on ‘Unity’ 
and ‘Uncertainty’ in the Dialogical Self”, International Journal for Dialogical Science, 
Vol. 3, Issue 1, Fall 2008, pp. 165-190. 
 
Vasak, Karel (1984), “Pour une troisieme generation des droits de l’homme”, in C. 
Swinarski (ed.), Studies and Essays on International Humanitarian Law and Red Cross 
Principles in Honour of Jean Pictet, The Hague: Martinus Nijhoff. 
 
Vrdoljak, Ana Filipa (2008a), “Reparations for Cultural Loss”, in Federico Lenzerini (ed.), 
Reparations for Indigenous Peoples. International & Comparative Perspectives, 
Oxford/New York: Oxford University Press, pp. 197-228. 
 
Vrdoljak, Anna Filipa (2008b), “Self-Determination and Cultural Rights”, in Francesco 
Francioni & Martin Scheinin (eds.), Cultural Human Rights, Leiden/Boston: Martinus 
Nijhoff Publishers, pp. 41-78. 
 
Wicomb, W. & Smith, H. (2011), “Customary communities as ‘peoples’ and their 
customary tenure as ‘culture’: What can we do with the Endorois decision”, African 
Human Rights Law Journal, Vol. 11, pp. 422-446. 

 
Wiessner, Siegfried (2011), “The Cultural Rights of Indigenous Peoples: Achievements 
and Continuing Challenges”, The European Journal of International Law, Vol. 22, Issue 1, 
pp. 121-140. 
 
Wolf, Joachim (1992), “The Concept of the ‘Best Interest’ in Terms of the UN Convention 
on the Rights of the Child”, in Michael Freeman & Philip Veerman (eds.), The Ideologies 
of Children’s Rights, Dordrecht/Boston/London: Martinus Nijhoff Publishers, pp. 125-133.  
 
Xanthaki, Alexandra (2010), “Multiculturalism and International Law: Discussing 
Universal Standards”, Human Rights Quarterly, Vol. 32, Issue 1, February 2010, pp. 21-
48. 
 



References 

 

 271 

Ziemele, Ineta (2007), A Commentary on the United Nations Convention on the Rights of 
the Child. Article 7. The Right to Birth Registration, Name and Nationality, and the Right 
to Know and Be Cared for by Parents, Leiden/Boston: Martinus Nijhoff Publishers. 
 
Zwart, Tom (2012), “Using Local Culture to Further the Implementation of International 
Human Rights: The Receptor Approach”, Human Rights Quarterly, Vol. 34, Issue 2, May 
2012, pp. 546-569.  
 
 
 


