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Introduction

Until this day there exists no universal, moraltylaolitically adequate agreement on when it
is permissible for a state to resort to war; neitwéhin the international law, nor within

authoritative religious teaching. The end of thddCd&/ar and the demise of its ideological
underpinning evoked a need for reassessment adipgpmaches that serve as framework for
moral analysis of war and of violent inter-statésadn contrast to the previous bipolar
arrangement of the world politics, the new era basn characterized by more visions of

justice.

One of the many answers to this dilemma might hbél just war tradition. This tradition
originates in the very beginnings of the Westeriiogbphy. As Phillips (1984:3) explains,
“just war thinkers do not deny the necessitiestaties to act in their interests and the right of
states to use force in the pursuit of those interéBut they will argue that there are, for
reasons which will become clear subsequently, mtteor built-in restraints on the use of

force. These restraints are, of course, moral andgmtial, not natural*.

The just war tradition is divided into two, or ngvdometimes in three parts: the original two,
jus ad bellum(laying down the conditions under which one maoreto war) angus in bello
(defining how to fight in war itself); and the morecent one, described ps post bellum
drawing the rights and duties of the belligerentipa towards each other once the fighting is
over. Judging by the principles pfs ad belluma war can be just if — and only if — the harm
inevitably caused is outweighed by the overall goid war brings about, while

simultaneously being waged by a legitimate autiidat a just cause and to just ends.

A question might be raised, why the just war th@dwhat relevance and meaning does this
tradition hold for wars and international relatioims general in the twenty first century?
Johnson in his article (1973) introduced a pointietv of Henry Meyrowitz, a French analyst
who complained that justice has been lost fromcthr@emporary international law and from
the jus ad bellumespecially. In his opinion, international law dasst really consider the
justice or injustice of the claims of the disputicuntries, but instead it is tloeder of use of
force which represents the decisive factor in the qaastif which country is right — “first
resort to force is always denied; second use alvisysermitted” (a principle which, as
Meyrowitz argues, appeared for the first time ia #ellogg-Briand Pact, and then again in
the United Nations Charter). The first case is lglmeing called an aggression, the latter one

(self) defense. Should this be true, the wholeitsealf the use of force would surely be



inadequate, both morally and politically. The cdesations of justice are an important piece
of puzzle when evaluating international environmeandl inter-state relations. Deliberations

on justice of resorting to war therefore certaingéed to be addressed in a more profound way.

It is the aim of this work to devote attention twdahoroughly analyze one of the historical
attributes of the decision process on justice wfaa, the legitimate authority principle. This
thesis aims to elaborate on the legitimate authdribm the standpoint of the just war
tradition (for another point of view than that dfet just war theory, see e.g. Robert F.

Ladenson’s$ egitimate Authority)

1. Research question

Mankind must put an end to war, or war will putemd to mankind.

John F. Kennedy, Speech to UN General Assemblyt, 38p1961

Since the Second World War, the United Nations @igdion (UN) has been generally
believed to embody the sole legitimate entity repnéing the international community. On
the other hand, the position of the UN has beenifsigntly eroded when it failed to
effectively act in cases such as Somalia, Rwand&oenia. Should such a situation arise once
again (and we can be quite certain it will), shotlidse nation states which recognize the
moral necessity for action be inevitably obligedwaste time trying to convince such an
organization to grant them its blessing? Basedhendeliberations over the primacy of the

authority or the moral justification, this thesssconcerned with the following question:

How has the concept of the legitimate authorityhwitthe just war tradition evolved over

time, and what significance does it hold for thatemporary international community?

The requirement of legitimate authority has beess I@rominent in the contemporary
literature on the just war theory (JWT), after lgegentral to both medieval and early modern
interpretations of the tradition. It specifies (@8 shall see later, to greater or lesser extent)
who can decide whether a war is just, and who cturally act on the basis of such judgment.
As a matter of fact, these two stipulations do netessarily always coincide. Basically
anyone can reach a judgment whether a war is jushjoist, whereas only some actors can
justly resort to war. And as Fabre (2008) also sotarely has any of the philosophers or

political thinkers held that no one except the tietate war-waging authorities can judge



whether a particular war is just. And so the ppieiof the legitimate authority presupposes

not the right to express a judgment about a wartHeuright to resort to war.

Along with Holmes (1975), | believe that the purpas the just war tradition is not to justify
wars but to judge them — and this work is intenttetielp with that very objective. Quoting
Phillips, “it is not part of just-war thinking tadsocate the actual prosecution of some war or

to provide an ad hoc justification of some pastfloctti (1984: xi).

Therefore the aim is to provide an overview of thlution of the legitimate authority

principle on which (among others) a war can be galdg

2. The just war theory

Just war is a way of thinking that refuses to sepapolitics from ethics.
(Elshtain, 2001)

The just war theory is a doctrine of military ethiwith a tradition spanning from Plato’s
discussion on the rules of war he Republicand Augustine’s deliberations in tievo

Cities although most of the key work establishing treglition was done between Ambrose
(c. 340-397) and Augustine (354-430), and the wofKkate scholastics like Vitoria (c. 1483-
1546) and Suarez (1548-1617) and natural lawyech s@as Grotius (1583-1645) - so
approximately between the fifth and the seventeemthtury. Therefore there is a wide
agreement on the principles which delineate thé wes. Without ethical, moral and legal
constraints on the initiation of wajué ad bellup and its subsequent condupis(in bellg,

war would be reduced to a mere application of bfotee, basically undistinguishable from

mass murder and similar actions.

In the course of its development, the traditiors feeen influenced by the fact that the
involved actors have strived for their actions eodonsidered legitimate within the existing
international order. Just war theorists (they wamestly theologians, philosophers and jurists
who created the just war tradition) have aimed ravide a “qualified moral permission to
war“ (llesanmi, 2000), understanding war as onéefinstruments of justice between states
or communities. They have deemed it possible tongdigish permissible bellicose acts from
those that infringe on the legal and moral ordeswelver, the just war tradition does not
condemn Kkillingper se but a particular type of killing instead — as Bafcited in llesanmi,
2000) sums it up, “murder is wicked, a speciesmpfistice; but peace, violence, unjury,

killing and war... are generically neither just nofjust".



Even though the word “just® might be implying jdstation of war (and/or of armed
violence), the just war tradition is instead coneer with the lesser evil — it “acknowledges
that war always has evil consequences, principhky deaths of non-combatants, but that
there are some wrongs that are worse than the wobngar itself* (Bellamy, 2006: 3).
Elshtain (2001) therefore characterizes the modest war tradition as a theory of

“comparative justice applied to considerations af wnd intervention”.

The notion of “justice” and “injustice” as a contegl pair does not convey an objective
character of war. Quite the opposite — these twwesent a subjective attitude (moral or
ethical) with an inherent potential to move peofaeeither support or oppose the war in
guestion. However, considering the legal princigaly, just war and legitimate war are the
same. First, the decision to go into war must bdemay a legitimate authority and based on
valid legal procedures (both the domestic and matéonal authorities must obey

corresponding legal procedures). Second, the iatemal law (and the Charter of the United
Nations in particular) restricts the right to regorwar or threat to use force. The UN Security
Council is then endowed with the responsibilityiaintain international peace and security
(Zuo, 2007).

Of course, the just war tradition is only one amdhg various competing traditions of
thought about the relationship between politics wad in the West (the three basic positions
assume that first, war is never legitimate; secamything goes in war; and third, that some
moral requirements exist, concerning when, why laomt one can wage a war; see Rengger,
2002). One could argue whether the just war tralitbecause of its Christian theological
origin, could represent a moral framework embraogdall cultural areas in today’s world.
This issue will be dealt with later on, but for raapinions see for example Bellamy (2006:4

onward).

In short, it can be said that the roles the just thaory can fulfill are threefold: first, it
provides a way to legitimize recourse to force.d®ek it is a way of evaluating of such an
action. And third, it allows for inhibition of acthns which cannot be legitimized.

2.1. Justwar theory or just war tradition?

As explained by Calhoun (2001), most of the conteragy theorists refer to the field of their
interest as “just war theory* — among these paldrty Michael Walzer Just and Unjust
Wars 1977), Phillips \WVar and Justice1984), O Brien Just War Theoryin Ethics: Personal



and Social Responsibility in Diverse WqrliB95), ReganJust War: Principles and Cases
1996) and ChristopheiTtie Ethics of War and Peace: An Introduction to dleand Moral
Issues 1999). Under thgust war theoryCalhoun understands a schema according to which:
first, some wars are just; second, some wars grestrthird, in order to be waged justly, a
war must satisfy all thpis ad belluncriteria; and four, such a war can retain its phstracter

as long as thpis in bellorequirements are observed.

In any case, until quite recently, the just warallsuused to be described as “tradition” rather
than a “theory”, perhaps because of a certain latkcoherence and streamlined
developmental path. Rengger (2002) talks aboutafiegtion® of the tradition and the
attempts to turn it into a just waéneory. Despite this fact, or maybe because of this, | am
mostly using the term tradition in this text.

A similar dilemma might apply to the namjuest waritself. The original ternbellum justumis
usually translated agist war, the term commonly used nowadays. However, doubte ha
been raised whether or not this nathe, just way might be misleading. For example, Phillips
argues that this could mean that war is somehowigitlp endowed with moral substance —
whereas traditionally war has always been consitiengl because it inevitably involves
physically attacking another person. He hence siggbat it might béess misleadingo

speak of “justified war” instead of “just war*.

2.2. Jus ad bellum

As it has been already mentioned, the just waiittcedsubsumes two major categoriefus
ad bellumandjus in bellq the first being concerned with justification befdhe outbreak of

war, the latter one with the conduct thereof.

James Turner Johnson (in Rengger, 2002), for exgrapjues that thas ad bellunhas over

the time consolidated around a set of seven pile€ip in rough of order of priority:

Just cause

Legitimate authority to act
Right intention
Proportionality of ends

Last resort

Reasonable hope of success
Aim of peace.

10



And within this group, it would be the just cautmgether with the legitimate authority, right
intention and last resort condition which consétthe very basics that have predominated in
the development of the just war theory and itsonisal application. Before going any further,

| believe it is necessary to have a look at whaséhconditions mean in particular.
2.2.1. Just cause

The criteria fulfilling the just cause conditions(d is generally agreed on) are (a) defense of
the innocent against wrongful attack (in other vegreesisting an armed aggression); (b)
reclamation of persons, property, or other thinggatue that were wrongly (unjustly) taken;
and (c) punishment of fundamentally ,evil* acts iaga humanity (vindication against an

offense).

From Immanuel Kant’s perspective, all free natibage the right to initiate a war. They are
allowed to exercise this right in order to createlssocial conditions which would enable the
pursuit of universal legal institutions in the tigbciety. However, what remains is for the
nation to ask its members to fight against anotfaion (or nations) — and this is the very
situation when the ,,good reason* and ,just causwhe into play to justify the consequences
caused by war.

In line with the UN Charter, the only causes foriehha war can be waged nowadays are
represented by “threats to peace” and “acts ofesggpn” (Chapter VII, Art. 51). In this case,
the decisive interpretation in the moment of canflalls within the realm of responsibility of
either the UN Security Council or the leader of plagticular nation itself:

Nothing in the present Charter shall impair the endént right of individual or
collective self-defense if an armed attack occuyairsst a Member of the United
Nations, until the Security Council has taken theasures necessary to maintain

international peace and securifynited Nations, 1945).

The just war tradition does not state what theritefe and absolute answer to the question of

just cause is — it is left to the consideratioradégitimate authority.
2.2.2. Competent authority

Regarding the authority principle, it can be simptgted at this place that there is a single
criterion — the military action must be launchedd acontrolled by a duly authorized
representative of a sovereign political authoiNggatively expressed, the authority condition

11



is aimed at preventing various paramilitary nonestectors from launching violent actions of

warlike character.

Eventually, it is a prerogative of the legitimatatreority alone to interpret all the other
requirements upon a just war. As Calhoun (2001)laexg, it is exactly this authority’s
declaration which becomes “for all and intents gumposes, the necessary and sufficient
condition to the waging of war in the real world'hat is the reason why it is of crucial

importance to occupy ourselves with this conditmal this concept in general.
2.2.3. Right intention

The right intention can again be expressed in bwpative and positive manner. In the
negative sense, it refers to a military action redrkby the absence of (a) territorial
acquisition, (b) intimidation or coercion, or (cjuelty, hate, or vengeance. The positive
definition refers to a military action possessiitQ& peacekeeping or justice-building efforts.

2.2.4. Lastresort

Simply put, the last resort principle states thatsures other than military approach must be
employed first and in a sufficient amount. On thkeo hand, this does not mean that “all
possible (non-military) measures have to be attechphd exhausted if there is no reasonable
expectation that they will be successful® (Langb02). As Phillips (1984:14-15) explicitly
points out:

It is a mistake to suppose that “last* necessarilgsignates the final move in a
chronological series of actions. We have to undedtthat there is a suppressed
hypothetical in this restraint, namely, if time aother relevant conditions permit,
other means short of force might be tried, but weereot to be locked into a series of
steps beginning with the most pacific means andally escalating in the direction
of force. If we could ideally arrange matters oftfathat would be the scenario, but

failing that, sometimes force be our first step.

There would be no time for going through a seriesteps (from the most pacifist means on)
in such cases. However, criteria for such a detisi@ not found imellum justum- clearly
because the tradition itself is based on pre-axjstioral principles and values, as well as on

the presumption of rationality.

12



Contemporary theorists sometimes suggest that ahiglition should not (or cannot) be
understood literally — and that it is the commaniglechief himself who is responsible to
decide that the use of force is the last rescaniy particular case.

2.2.5. Reasonable hope of success and overall proportionality of good

Reasonable hope of success excludes futile atteonpach cases where a disproportionate
amount of military measures would be required. Tdurdition is connected to the last one,
the overall proportionality of goodyhich requires that the anticipated benefits andaino
profit must exceed the anticipated harm and marsl mflicted (therefore maximizing profits
and minimizing harm). In the words of John Rawl#e*aim of war is a just peace, and
therefore the means employed must not destroy tiesilplity of peace or encourage
contempt for human life that puts the safety obusselves and of mankind in jeopardy” (in
Zuo, 1973). On the other hand, there is the quesifo‘which “price” in human life may a

leader “pay” for what he deems to be a worthy cdu€zalhoun, 2001).

Even though thgus ad bellumrequirements just described above are indepen@atihioun
(2001) argues that in practice, they are ultimagédilyinked to the legitimate authority, whose
declaration then becomes both the necessary afidiesif condition.

These conditions aim to impose limitation on theeflaccess to use of force but sometimes
they are not as crucial as in other times. As aainby Max Weber, one of three key
characteristics of a statesman (i.e. of the peos@body legitimately assuming the authority)
is responsibility. Enthusiasm is not a legitimaason to launch a war. It is necessary to make
use of professional responsibility as well when mnéeciding to wage war and how and with
what means to lead one (Weber: Wissenschaft alsf BePolitik; in Zuo, 1973). The true

and only goal of war should be peace, as alreadtidsrbelieved.

2.3. Jusin bello

Jus in bellg delineating the conditions of just conduct in e itself, represents the second
area of the just war theory. Unlike thus ad bellumjus in bellocoalesced around two central
principles: proportionality and non-combatant imntyin The character ofus in bello
subsumes Phillips (1984:12-13) in the followingrisi

l. Proportionality

13



The quantity of force employed or threatened by tmalsvays be
morally proportionate to the end which is soughtvar.

I. Discrimination
Force must never be applied in such a way as temakcombatants
and innocent persons intentional objects of attable. only appropriate

targets in war are combatants.

Moreover, many theorists have recognized anothea af interest, called the principle of
double effectin short, it says that in a situation where tee af force can be foreseen to have
actual or probable multiple effects, some of whigight very well be evil, culpability does

not attach to the agent if the following conditiars met:

a. The action must carry the intention to produce niypgbod consequences.

b. The evil effects are not intended as ends in the@ser as means to other ends,
good or evil.

c. The permission of collateral evil must be justifidd/ considerations of
proportionate moral weight.

2.4. The concept of the legitimate authority

In Phillips” explanation (1984:16), the provisioh @ legitimate authority was originally
developed to avoid private warfare. The basis tmhsfears was twofold: on one side, the
sovereign was assumed to be representing the dimlheand on the other side there existed
certain apprehension that such kind of war coulslsjiidy turn into an act of mere revenge.
War was not to become an action one resorts ttrifaal reasons, because killing has always
been understood as wrong. Therefore only the tegte authority has been entitled to use the
force —in caution. As Phillips notes further in tegt, the crucial criterion of legitimacy is that
the particular sovereign was not only technicalipable but alsowilling to protect those for

whom he assumed the political responsibility.

Another argument for restricting the right to wamgar is the fact that wars have mostly been
fought in defense of sovereignty and/or territorrgegrity, i.e. for the communal and state
interests. The decision whether these intereste l@en threatened (and therefore to be
defended by resorting to war) belongs to the pupliigment. And since the public is
represented by an agent — the sovereign — it iswinm is entrusted with defending those
interests, and therefore is entitled to act.
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Sometimes this part of jus ad bellum is accomparbgdthe requirement of a public
declaration (from the legitimate authority). Whysathis point important? As Calhoun (2001)
explains, this act was originally supposed to ptevihe other state with the option to avoid
the inevitable devastation which follows a war @nolonged military campaigns. The enemy
would be warned before being actually attacked-deoto verify that the disputed issue is not
just a result of a breakdown in communication betwthe two countries, as well as get the
opportunity to capitulate and circumvent the impegdittack.

In the medieval era (until about the fourteenthteey), the right to wage war was perceived
as gifted — not only to the sovereign, but alsarg prince who was able to afford, raise and

maintain (at least temporarily) an army.

Since the era of modern European states, thereg#i authority bestows the right to wage
war on states and coalitions of states. In termthefWestphalian system, only sovereign
political organizations have had the power to esddaws within their own territory. With the
colonial wars of the (mainly) twentieth centuryethtatus of a lawful belligerent has been
bestowed on many subjects engaged in liberatiors,Waught typically against oppressive,
foreign, and usually European rulers. But as FgR@@08) argues, this process has not
weakened the principle justifying states” right resort to war in order to defend their
territorial integrity and political sovereignty, by broadening its scope, it has actually
strengthened it. The logic behind this opinionhiattthe colonial wars, in which the fighting
national movements did not assume state sovereightguld be considered a kind of an
interstate war. However, the current criterion @fitimate authority is strongly biased “in
favor of the status quo, and places independenh-staie actors at a considerable
disadvantage® (Howard in llesanmi, 2000). To aaartevel, the legitimate authority might

be viewed also as fundamental to maintaining eind international order.

The legitimate authority principle is of crucial portance for thgus in belloas well, not just

jus ad bellum The combatants (usually uniformed soldiers) actas agents of a legitimate
authority can kill with impunity in a war precisebecause they do so on behalf and at the
behest of their sovereign (Fabre, 2008). Evendffar is deemed unjust based on some other
of the requirements of jus ad bellum, it is enodlght the soldiers committing the act of

killing belong to the army of a legitimate authgrit

This thesis does not intend to elaborate on legienauthority as articulated in positive law.
Instead, my aim is to contribute to the just wagatly and focus on the legitimate authority

principle’s evolution.
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2.5. Definition of war

First of all, there is an agreement that the just theory can be applied only to events which
qualify as awar. This is a quite straightforward and clear assimnptHowever, there is not

just a single one, universal and endorsed-by-dihdien of war. For example, a lone assassin
cannot wage war. In such a case Lackey (1989:383kspabout a controlled use of force,

undertaken by persons organized in a functioniragncbf command.

In the traditional sense, we could consider thendefn of Karl von Clausewitz, who
believed that war is “nothing but the continuatafrpolicy by other means”. The question is
whether the JWT applies only to wars in the Claussan sense? In agreement with Bellamy
(2006:5) | would argue that it is not so. In myr@pn, the tradition can be applied to various
forms of armed conflict and political violence, ncessarily fulfilling all of the criteria of

.war“ as understood nowadays.

Alternatively, the Oxford English dictionary defmevar as “hostile contention by means of
armed forces, carried on between nations, stategjlexs, or between parties in the same
nation or state; the employment of armed forcesnaga foreign power, or against an

opposing party in the state”.

A deeper insight into the variety of wars can oftarexample the COW (Correlates of War)
project called Typology of War. Its aim was to fitiee patterns and signs differentiating wars
from other kinds of violence. The end result isypotogy of wars, which was later re-

evaluated to be better applicable to the post-@@d reality. For more information see e.g.

Sarkees, Wayman, Singer (2003).

When using the term war in this text, | am notcstyiadhering to the any single definition.
However, | believe that the issue of statehooderstral to the warfare and that the conflict

must be armed, actual, intentional and widesprieadl proceed from this point of view.

3. Methodology

The first part of this thesis maps the evolutiontluhking about the legitimate authority
within the just war tradition. However, it is viglly impossible to elaborate on the authority
concept without the wider context of the tradititself, without the historical events defining
its meaning, and without regard to its relativeatiehship to the other conditions pfs ad

bellum

16



Therefore, | will first outline how has the just mtinking developed into an acknowledged
theory as we know it today. Then I will focus om toncept of the legitimate authority itself.
In order to stress the major points and developsyérgm going to consider the authors who
(in my opinion) represent the pillars of the disicip in the course of history. | chose the

following four:

St. Augustine
Thomas Aquinas

Francisco de Vitoria

P w0 Dh PR

Michael Walzer

With every philosopher and theorist consideredstfi aim to delineate origins of his

particular thought and theory; basically, what lgaokind does he come from, what tradition
does he belong to, and in whose footsteps he felldwis should also make clear how his
theory fits into the just war tradition as a whaed where this author differs from the

mainstream of the tradition.

In the main part of each of the particular chaptémsill focus on the central point of the
analysis, the particular author’s concept of thgitireate authority within the just war
tradition, i.e. which entity wields the authoritypw important this condition is for the just
war theory in the author’s opinion etc. It will lbewe apparent that often | found that the
theologians and thinkers actually engaged in tlg#imeate authority theorizing much less

than | would like them to, but this fact in turroprdes some important answers as well.

Finally, I intend to elaborate on the importancethad theorist for his contemporaries or for

the next generations of (just war) thinkers (ohbot

The second major aim is to provide a basis forvatuation of contemporary implication of
the authority concept and related dilemmas posedubpynternational system. Therefore the
last part of this thesis will be dealing not onlifwthe general challenges to authority that the
contemporary international community faces, buteesdly with the importance of the just
war theory in combating terrorism, in handling fpreblems of humanitarian interventions

and with the concept of the Responsibility to pcate

3.1. Research method

The research method most suitable for this thedised document analysis. Being actually the
most frequently used data collection technique agrmoiitical scientists, this method allows
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for observations to be made using various writesords, documents, manuscripts etc. This
way, | will be able to sum up the main points ofleaource both in order to answer the given
research question and to return to the sourceuftidr reference.

According to Zhang and Wildermuth, qualitative as& of content is one of the “most
extensively employed analytical tools” in qualivatiresearch. One specific way (with regard
to this thesis) to define this kind of analysisas “any qualitative data reduction and sense-
making effort that takes a volume of qualitative ten@l and attempts to identify core
consistencies and meanings (Patton as cited bygZhaiidermuth, 2009). The point of this
method is to allow for the understanding of (sQcralality “in a subjective but scientific

manner”.

Qualitative content analysis is used to condensa itiéo particular categories or themes by
the process of inference and interpretation. Thekvitself consists of inductive procedure
and “careful examination and constant comparis@tiafg, Wildermuth) and the final goal
lies in the identification of those important thesvaend/or categories arising from the original

material.

In my opinion, this thesis fulfills those preconalits in order to successfully employ this

research method and to come to desired conclusions.

3.2. Limitations

In this work | was limited by two quite contradiogj problems. On one side, the sheer volume
of works one needs to study and analyze in ordebtain the necessary information is rather
overwhelming, especially considering the works ofgAstine or Aquinas. Even though both
of these, and many other theologians and philogspt®/oted their studies (or a part thereof)
to the just war tradition, the legitimate authontgs rarely the central point of their theory.
Therefore although it might seem that the inforovatprovided in this analysis is a bit

insufficient at times, it is the most | was ablestdract.

On the other hand, while the subject of the just arad legitimate authority is an interesting
one, and without doubts deserves a more extensirk, the scope of this thesis is limited
and does not allow for that. Therefore, | beliend &ope that such work will be done in the

future.
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4. Evolution of the just war as a theory!

A general misconception assumes that the just meory arose from a Christian tradition of
St. Augustine and Thomas Aquinas. This assumptis to acknowledge the indebtedness of
these authors to the earlier antics authors. Seportalem of this assumption is represented
by the profound differences between Augustine aqdias.

By the time of Renaissance and Reformation, thewas tradition, nearly complete in its
outline, ceased to be a part of a specifically §tfan intellectual history and became part of
the newly evolved international law instead (Ga§in2011:46). In the time following the
Renaissance until about the nineteenth centuryjustewar theory was (together with the
general post-Reformation Catholic moral and pdltichought) mired in a rut and

considerable stagnation.

Works of the various Christian thinkers justifyiagd limiting the waging of wars can be
understood either as a presentation of the justtheory itself, or as an integral part of this
tradition. In any case, the just war theory hasmelt on the foundations of a long historical
development. Both the tradition and the theory hbheen traditionally represented as a
Christian approach to the problem and exercisei@énce. Many times over the course of
history, there have been cases of armed violencevifich a religious blessing had been
demanded (when not given outright) in the Westestolhy of crusaders, conquistadors, kings,

knights and princes.

Even though it is the Roman Catholicism which isally most identified with the just war
doctrine, this theory is not confined to the chutigimkers only. The tradition is rooted in the
teaching of Cicero and Greek philosophy, as welhabe legal and moral theory of natural
law (Langan, 1984). It is almost impossible to ifgnany particular approach or definition
which could be described #se just war theory — therefore any presentation & thatter

(including this one) inevitably needs to be to gaia point selective.

However, it is important to keep in mind that tHassic just war doctrine is a product of

Christendom, with all its ideological limits. Thelgmits are theological on one side (Christian

1 An excellent book dedicated to the history andiian of the just war tradition is Alex BellamyJsist Wars
from 2006. In my own introduction to this mattewill freely follow his lead. For more informatiomd deeper
insights | highly suggest this book for furtherdaey, as well as other Bellamy’s books and articles
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doctrine of the West) and geographical on the oftieoughout its evolution, it was confined
within the boundaries of Europe). Johnson (1973dBues that as the tradition developed
within the Christendom as a whole, it adopted thkies of the community — not only the
Christian ideology, but that o€hristendomJohnson argues that it is exactly because of this
development that the just war tradition has hadréhevance and adequacy (both moral and
political) it has till these days. The just war ttoe thus represented — as long as the
ideological community of Christendom in Europe emdu- the “community law* and
actually did manage to limit the arising conflictd/ith the demise of theological and
philosophical unity of the Christendom, as well a#h the gradual erosion of its
homogeneous boundaries, the former role of thewasttradition as a community law began
to fade. Nowadays, the international law has bed#illihg the role of community law in the
modern world (while again, as a product of the fted” Western countries, the

contemporary international law is rooted in the juar tradition).

In the following section, | will outline the devgdlment of the tradition, with certain focus
given to the consideration of legitimate authorifowever, it is important to ground this
principle in the wider context of the just war titeah of the particular period, therefore the

more detailed evaluation will follow in the latdrapters.

4.1. Ancient Greece

Bellamy (2006: 15-29) dates the first efforts aniting war to the times of Greek city-states
between 700 and 450 BC; these efforts included &bdwuclaration of wars, respect for truces
and fighting only during the campaigning seasom{®r). The aim of such limits was above
all the shared interest in preservation of the ¢tedl society — and sure enough, the erosion of
these traditions eventually damaged the Greekizatibn.

According to Plato, the only reason to wage war feaghe sake of peace. Trhe Republic
Plato offered some thoughts on how wars should dreducted. His ideas were further
developed by Aristotle, who for the first time farkated ideas about just warfare and even
used the term “just cause“. Among the five reagpumsn by Aristotle for initiating war were
(1) self-defense, (2) vengeance on those who caa@®éone an injury, (3) help to allies, (4)
gain of glory or resources for the polis, and (®imtaining authority over subjects unable to
rule themselves. When discussing slaveryPuwiitics, Aristotle admits that sometimes an
acquisition of slaves might be a primary purposeaf and therefore some “wars may not be
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just in their origin® (Gaffrey, 2011:47). This pars considered to represent the first
appearance of the term “just war”.

4.2. The Roman Empire

Elaborating further on the work of Greek philosash¢he Roman philosopher Cicero argued
that the key role of state was to maintain a baldretween order and law, and thus enable the
pursuit of justice. In order to diminish the threta potential civil war, Cicero insisted that
wars should be formally declared by proper authlesiand fought only by soldiers on active

duty for the state.

An important development represented the promugatf ius gentium(law of peoples)
which — perhaps for the first time — suggested timtersallegal restraints on war waging
were possible (Bellamy, 2006:18).

4.2.1. Early Christians and St. Augustine

Two issues the early Christian thinkers had to dedh were the interpretation of the
scripture and figuring out how to relate their bfdiwith the way of Roman government.
Until the mid-third century, Christian leaders gsrdminent thinkers argued against Christian
service in the military. In these times, Christiansre basically a sectarian community
refusing to serve Rome; primarily because of tkegpectation of Christ’s imminent return.
Moreover, there was a pervasive tendency toward#figa among the Church leaders.
However, since 173 AD Christians however incredgisgrved in the military and began to
play a role in the state apparatus. The new geoaraf thinkers was therefore confronted
with another kind of issues and so whether Chnistieould use force to protect the (Roman)

empire, its faith and its laws.

St. Augustine of Hippo (more on his theological mggh later in a separate chapter) is
credited with the first development of the just waeory (Bellamy, 2006:25), even though

there is no coherent ethics of war to be foundiwiths works. Instead, various references to
war and military service are scattered throughasitwritings and various comments in the
form of responses to specific questions (such addtters to Boniface). Augustine’s works
are defined by the time he lived in, the circumsésnof imperial decline and of the rapid
spread of Christianity. According to Bellamy, wencdistinguish two key insights on the

ethics of war in Augustine’s work on warfare.
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First, it is the necessity afght intention (the wrong intentions are hatred, envy, greed, and
the will to dominate, whereas the right intenti@rs love and effort to maintain peace and
justice — or what Augustine calls the “inward dispion®). Augustine believed that a truly
just ruler would not decide to initiate a war irder to “expand his kingdom, enslave people
or steal plunder®, instead, he would “fight onlysjuars to uphold justice and maintain the

peace” (Bellamy, 2006: 28). Such wars were wans fn@cessity, not of choice.

Second - the point that is of special interestlfiig thesis - Augustine believed that wars must
be declared by appropriate authorities. As Bellg@906: 28 — 29) argues, it was rather
simple to identify a legitimate authority in Augium’s time; it was whoever held the power in
Rome. Nevertheless, the matters changed with theofathe Roman Empire when the

emerging feudalism and its complex and often opgiteg authority structures caused a great

deal of sovereignty issues to arise.

4.3. The Middle Ages

Bellamy identified three main currents which shatfexldevelopment of the just war tradition
in the early Middle Ages — the canon law (concermeth the circumstances legitimizing
waging of war), the chivalric tradition (concernetth the conduct of knights both in fight
and elsewhere) and the scholastic tradition (whatér influenced Aquinas and his writings).
The most significant of these, the canon law, vigistly connected with the matters of the
Church, individuals under its jurisdiction, and itgerests, including also the matter of wills,
offences against God, and wars. Some attemptggatateng violence emerged, such as the
peace movements called Peace of God and Trucedflitothey did not prove to have a big

impact on the actual conduct of hostilities.

In 1140, an important contribution to the just wadition emerged (Bellamy, 2006:32) in the
form of Gratian of Bologna'Becretum which also dealt with the question of right auityo
Like Augustine, Gratian believed that only thosklgss fighting on the orders of a legitimate
authority could justly participate in the killing enemies. However, as mentioned above, it
was much more difficult to identify such a legitirmauthority by then. Two major problems
were whether it was legitimate for the Church titiate (and participate in) war, and which
secular authorities could legitimately wage ware Thecretum did not provide an explicit
answer to the latter question, but there was ar dllea of thought that “a war be declared
beforehand suggested that only those with the mhteower to make such a declaration
could wage a just war“ (Bellamy, 2006:33). In thase, the emperor, kings, princes, barons
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and even some of the vassals could (under cert@unestances) legitimately initiate a war.
By separating secular and religious authoritiesati@n laid grounds to the idea that there
were two kinds of justifiable war: the “just wardéclared by a secular authority and the
“holy wars* declared by the ecclesiastical authesion the pretext of defending the faith and
orthodoxy. However, it was not specified in thisrlvavho or what the secular authorities

really were.

Why was the question of the authority so importafteording to Bellamy (2006:34), war
was a significant source of revenues for the lessébility of the time and wars among these
nobles became more of a norm. Therefore limiting #uthority to wage war equaled
limitation of the warfare in Europe as well. Becaus was not specified who really
represented the legitimate authority, it is sugggkshat the canon lawyers probably assumed
that should the feudal society see an unjust aifyhatr would recognize it as such and the

problem would be solved.
4.3.1. Thomas Aquinas

As a scholastic thinker, Thomas Aquinas (1225 32@4) blended philosophy with theology
in such a way as to support and justify one ano{Betlamy, 2006:37). Compared with
Augustine, Aquinas” writings are less religious.dAjst like Augustine’s, Aquinas” work
was not all as significant among his contemporaagsve would assume today (all the other
schools — the canon law, the chivalric code anddha of a holy war — were actually much
more prominent at the time). However, he undeniahjyressed all the future philosophers in
such fields as ethics, political theory, naturaV,l@r metaphysics. Being influenced by both
the scholastic tradition and Aristotle, Aquinas” steapiece is theSumma Theologica
representing all Aquinas” views, theological andgsiophical attitudes in just one piece of

work.

After this brief introduction, the analysis of Sumrmheologica will follow later in a separate

chapter.

Generally, we can say that the early medieval ti@dbf thought has exercised impact on the
just war tradition in different ways. But what isgreatest interests for this work, a consensus
on the matter of the legitimate authority slowlyexged. Only sovereign rulers - kings with
no temporal superior — could legitimately initigied conduct war. Private wars, although still
existing until the eighteenth century, diminished their frequency from the fourteenth

century onwards. Augustine, Aquinas and the caawryérs gave rise to thas ad bellum
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conditions, legitimate authority, just case andtigtent, which have remained valid ever

since.

4.4. Reformation and Renaissance

The just war tradition kept on slowly progressingnfi the canon law and scholasticism
towards the natural and positive law. The procdsseoularization was complex, and even
then theological thinking continued to play a rateshaping the just war theory. In fact, it was
not until the nineteenth century that the just whanking became completely secularized.
However, the three major traditions defining thevoous era (the chivalric code, the canon
law and the holy war doctrine) became less visdid less important during this period.
Scholasticism on the other hand retained its ingmae for the just war tradition — even
though the time when scholasticism reached its paaiified the emergence of new humanist
methodologies which significantly challenged thevyous approaches. The older traditions

were slowly substituted by three new ones: reallegalism and reformism.

The roots of the jus ad bellum as we understatmdy reach to the classic just war doctrine
as formulated in the late sixteenth and early seeh centuries by secular theorists Grotius
and Gentili, and theologians such as Vitoria, Maliand Suarez. These theologians managed
to “unify, clarify and even amplify” (Johnson, 197Be medieval scholastic doctrine into an
early modern one, while the theorists transformethto a secular tradition of thought,
anchoring it in the international law. The just weadition was not based on the will of a

divine ruler of the universe any more, but on areagent among men.
4.4.1. Francisco de Vitoria

Francisco de Vitoria (c.1483-1546), professor @otbgy at the university of Salamanca in
Spain, provided a nearly complete scholastic adcadirthe just war — and to this day,
basically all of Vitoria's ideas remain intact, idahnd accepted. As Vitoria was primarily
interested in the matters of legitimacy of the Sgfaradventures in the newly discovered
America, the just war was among his secondary ester Eventually, Vitoria came to the
conclusion that the Church and/or the empire hadimiwersal right to initiate war (a point
which was quite crucial to the preceding crusade esm®) and rejected the idea that

conversion wars could ever be just.
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4.4.2. Realism and Machiavelli

Machiavelli’s opinion on a sovereign’s proper bédrawas diametrically different from that
of scholastics and canon lawyers. The sovereigruldhappear to conform with the
traditional virtues of compassion, faith, integribumanity and religion in order to maintain
the legitimacy. Considering that the sovereign’snary task was to protect the political
community (through both justice and armed force,vias however supposed to remain
“above” the law and be able to act freely accordimghe necessity. Therefore Machiavelli
argued that no universal legal or moral constraiotdd be placed on the prince’s decision to

initiate war or the way a war was actually conddcte
4.4.3. Reformism

On the issue of legitimacy, the humanists of thia elaimed not that a war cannot be
justifiable under certain circumstances — but iadtéhat no wars of their time were justifiable
(Bellamy, 2006:62).

4.4.4. Thomas Hobbes

The period spanning from when the holy war returtedeurope until about 1660s (also
during the times of the Thirty Years” War and theglish Civil War) brought about a
significant change in the just war thinking. Thontdsbbes Leviathan (first published in
1651 as a reaction to the English Civil War anaydryd Hugo GrotiusDe Jure Belli ac
Pacis (published in 1625 when Grotius attempted to eresaich a legal system that would
prevent future wars of such a complexity) were sigphe theoretical groundwork of the
time. In his work, Hobbes was among other questomtsipied with one of this ad bellum
conditions — the principle of right authority. lishview, every war the sovereign waged with
the good of state in mind was justifiable (Bellar2§06:71); and quite naturally, Grotius as
his predecessor had had certain influence on hisgaphical theses. IIibe Jure Belli et
Pacis Grotius addressed what he saw as a problem red#thist opinion that sovereigns were
entitled to wage war for basically any reason anddact the fighting in unconstrained
manner. Grotius saw the solution in the internatidaw, which, as he understood it, bound

states one to each other (Bellamy, 2006:71).
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4.4.5. Hugo Grotius

Natural and human law, two components of the irtigonal law, defined what wgast and
what waslegal respectively. Because Grotius saw war as kind ‘@uasi-judicial activity”
(Bellamy, 2006:73), his concept of right authostgs tied to the conditions of last resort and
proper declaration. It follows that war could obky waged by sovereigns; and only after they
have properly declared their intentions and regsassvell as after they have offered their
enemy an opportunity to provide restitution. Fipall war might be justifiable only if there is
no possible effective arbitration. In case thatl€ast) one of these conditions is available, but
left unused, war cannot be considered just. Howdkiervery same war had to be considered

legal because it is a legal right of sovereigns to wage(as recognized by volitional law).

A defensive war is another point though.Om the Law of War and Peac€rotius clearly

states that “a private man may wage war againstotis state if no legal recourse is
available” (I-3), as well as against a foreign seign (I-4, 1-5; in Fabre, 2008). Therefore, in
defense of their fundamental interests (such assamen life and property), individuals may

sometimes initiate war (however large that war o)y

To sum up Grotius” take on this tradition, we canatude that the conditions of just cause,
proportionality of ends and right intention were@adary to the conditions of right authority
and proper declaration. Should the latter two cooras be fulfilled, war could clainegal
justice But in order to claimmoral justice all of the other criteria had to be fulfilled all
(Bellamy, 2006:75).

4.4.6. Legalism

The most prominent of the legalist writers of theeenth century was Alberico Gentili. In
his most appreciated worRe Jure Bellifrom 1589, he rejected the notion that sovereigns
could freely wage (justifiable) wars whenever tisayv fit. Instead he argued that such steps
had to be under auspices of international law; sindlarly, that the sovereigns remained
“below” both natural and international law (althtu@bove* the positive law).

Another work on law was done by Samuel Putenddti@end of the seventeenth century. He
distinguished two types of law; civil (or positiview and natural law. Putendorf argued that
sovereigns belonged to the state of nature whetielaw was completely absent because
there was no global universal authority to make amidrce such law (Bellamy, 2006:77). In
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On the duty of man and citiz¢paragraphs 16-18, in Fabre) however, Putendedrly states
that “the right of initiating war in a state liestinthe sovereign®.

Although there were not many new perspectives iremlorf's works, the biggest
contribution was the naturalist schema which henaptted to elaborate on in order to fill in

the (perceived) gaps in Grotius”™ work.

More influential branch of post-Grotian legalismptib in terms of the intellectual
development of the just war tradition and in tewhsestraining the conduct of war, has been
connected with Emmerich de Vattel. Vattdles Droit des gen$l1758) proved to be the most
comprehensive work on the law of war in the peradter Grotiud. In Vattel's opinion,
nations were free, equal in nature, and independEmé¢refore all nations were to be
considered sovereign and regarded as equal with @her. And accordingly, all sovereigns
should have been granted equivalent (internatiamgtts, not based on type of a state or its
relative power. Such sovereignty was based on etaionship between the nation and its
ruler, whose authority stemmed from the power deksd) from the ruled into his hands.
Vattel was of the opinion that sovereigns had tgletito wage war and that thest ad bellum
was a “largely procedural matter dependent on #tisfaction of the rightful authority and
prior declaration criteria“ (Bellamy, 2006:81). Ascertain commentator (cited in Bellamy)
concluded, Vattel’s work practically meant “the ericany dominant influence of natural law
in international relations” (Kahn in Bellamy, 2086).

Cornelius van Bynkershoek, a Dutch jurist (16733)740onversely argued that sovereigns’
unlimited right to wage war was anchored in thet fdat there was no customary law
forbidding it.

4.4.7. Reformism and Immanuel Kant

Immanuel Kant'$erpetual Peacél795) significantly influenced the just war trtaoln, even
though this has been long disputed (Bellamy, 20)6:&ant rejected the contemporary
thinking about just war, arguing instead that thé/sources of law were treaties, customary

practice and opinions of “recognized authoritieBelfamy, 2006:83). As in today’s view,

2 Grotius and Vattel were actually two dominantfigs in the laws of war thinking until the twentieentury.
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international legitimacy of a state was groundedaating in accordance with the law of

nations.

Many authors have been insisting that Kant’s couation to the just war theory was marginal
at best, the reason being Kant's desire to abeliah completely. However, as Bellamy
argues, not only has therpetual Peacéself been an important contribution to the jusir

tradition, but this work does not represent all Kdnt's engagement with the just war
(2006:84). Kant's philosophical thinking intended provide categorical imperatives
including the just war theory as an interim proms and action guidelines before the

perpetual peace would be established.

Considering thgus ad bellumKant assumed that just cause ensues from aiviolaf rights
of one of the states involved. Subsequent wars bidimited to satisfaction of the violated
rights and the particular sovereign must (aftersottation with citizens) properly declare
war. What is important, Kant insisted sovereignbeéable to wage wamly with the consent

of their citizens.

Kant further introduced yet another, third congtituto the just war thinkingus post bellum
It was crucial for Kant that the wars were consistwith the aim of perpetual peace. The
victorious state therefore had to afford the defeéaine the right of self-determination — the

right to choose the form of government and not isgpiés will on the vanquished state.

4.5. Industrial Age: 1789-1945

The end of the eighteenth century signified a tarthe military history: while technological
changes increased military power, new ways of comeoation and logistics enabled states to
mobilize bigger armies, faster and for longer pasian time (Black in Bellamy, 2006:88).
This process also meant that while mobilizing, rensiocieties became involved — with the
subsequently arising issue of the non-combatantunityy which the (just) war theorists were
facing. Even though certain parts of the societyewwt directly participating in the fighting,
they were deeply engaged in the war process anywiys meant that the number of
potential combatants and potential legitimate i gecreased significantly.

The Second World War represents an important noihestind a break with the evolution of
war thinking of this era, the Industrial Age. Whéaws of war failed to restrain the

belligerents and allowed the war escalate to sutdvel, the community of states got an
impetus of a whole new level of importance to fartdevelop the positive law restraining the

28



use of force and to create mechanisms for its eafent. Doctrine of total war was
abandoned for the theory of limited war. And witle end of the Cold War and arising moral
dilemmas in the world politics, scholars once agamed to the traditional thinking about

just and unjust wars.

By the Second World War, the just war tradition toe@n built around realism and positive
law (the legal norms remained subordinate to tlaistenotion ofraison d”étatand military
necessity). The fact that the positive law wasraatliresult of the wishes and actions of the

realist-thinking sovereigns represented a considearoblem.

The Industrial Age thought was dominated mainlytly realism. Sovereigns believed that
they had right to wage unlimited wars whenever thegsidered necessary. Similarly, the
conduct of war itself was believed to be limitedyoby military necessity. In this time,
realism evolved into an ideology of the state thaited nationalism and militarism. Any
lingering constraints on war-making — the chivatradition, Church law and the new military

codes — were expected to be overridden when caefilomithraison d”état

Raison d"étatrepresented the central conception of the normatimditary (and political)
discussion in the nineteenth and early twentiethtusg. War was defined by domestic
political and moral constraints, utility and prudennot by a universal moral code. Therefore,
the raison d"étatallowed the nations” leaders (both political anditany ones) to invoke
.necessity” in order to justify overriding the tiidnal just war rules of conduct (Bellamy,
2006:91). Strategic considerations were prioritipegr the moral ones — no wonder since
arguably the most prominent figure of the militéinynking was Carl von Clausewitz (1780-
1831). As Bellamy also notes, Clausewitz was skaptibout the moral and legal constraints
put on war (describing the international law asmitersome®) and insisted that there could
be no such limitations on the conduct of warfanehik opinion, war could only be held back
by its ends. In the spirit of the time, Clausevatgo believed that the established rules might
— and in fact even should — be broken when preservaf a state was at stake. The nation
leaders weremorally obligedto uphold the state, not to follow external mooal legal

provisions.

Alongside realism, legalism continued to developt Nenying the generally acknowledged
right of states to wage war (which actually wascpered as a legal principle), legalist were
searching for an arbitration system that wouldvalfor a peaceful settling of international
disputes. Legalism had, however, bigger impacthenconduct of war (jus in bello) than on
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the recourse to war (jus ad bellum), blending tegetconcepts of military codes, liberal

humanitarianism and international treaties (Bellag@906:94).

States have been meeting regularly since aboutsl@bM®mrder to somehow limit wars.
Between this time and the year 1914 though, thedeas almost entirely centered on jilne

in bello. As Bellamy (2006:98) puts it, this period was rfeihing of a gold era“ of
international law governing the conduct of warse THiague conferences of 1899 and 1907
attempted to limit the recourse to war, but tacétbcepted the right to do so anyways. The
participating states achieved greater progres$encbdification ofjus in bellg producing
especially theConvention on the Laws and Customs of War on L#&wdfor thejus ad
bellum the Hague Conventions strengthened the arbitrgirocess instead of the outdated
cause of war; but failed to establish a compulsystem of arbitration or to limit the right to
wage wars. As these developments show, the paticg political leaders considered

themselves to be precisely the legitimate authohiéy wielded the power to wage war.
4.5.1. The League of Nations system

After the First World War, the attention understaiplg moved fromjus in belloto jus ad
bellum The newly established League of Nations systesnmed there were two different
kinds of war: the expressly unjust wars of aggasgwhich were supposed to be prevented
by the system of collective security in the futuag)d the legitimate wars resulting from a
genuine dispute over rights (which should be awbidsy compulsory arbitration; an
undertaking which, sadly, failed to be establishécording to Bellamy (2006:102), the
most significant introduction of the League systaas the requirement that the state
pondering a war needs to justify its decision wotese to war to its peers (these would then
decide whether they accept this justification, ot)nBellamy also shares his conviction that
this has been the most important innovation singal# Vitoria and Gentili and their
considerations on the subjectivity of just causé aght intention. This provision suggested
that the justifiability of a war lied in the abijito persuade others of the case. As Bellamy
further argues, the League did not prove unsucgkebsicause it was too utopian — it was
because it was not utopian enough (2006:103). Teéagle only slightly advanced the
limitation of a sovereign’s right to war, but wititothe need for just cause, right intent or

proportionality principle.

30



4.6. Post-1945

The just war tradition had developed into seveoamts by the mid-twentieth century. The
realism that became the dominant course after #morgl World War was significantly
different from the realism of the nineteenth andyetwentieth century. According to Jean
Bethke Elshtain, the just war turned around thisetiinto a sort of “modified realism*.
Another opinion is that the realism itself becammued with the just war tradition. In any
way, the two schools became significantly interedn

The inclusion of (at least) some of the just wainfginto the realism was caused by several
reasons. First, the existence of nuclear weaparreased the danger of new wars. Second,
Nazi Germany showed the ends of where unrestrgneslit of national interests could lead
(Hannah Arendt even argued that Germany was “acédbgionsequence of modernist and
realist dogma“; again in Bellamy, 2006:104). Thitte realists (such as Morgenthau or
Niebuhr) were concerned with questions of how tpase tyrants of Hitler's nature while at
the same time not becoming just like them (the rhaetal realist dilemma*®); and
interestingly, their attitude towards waging wacé®ae closer to that of the just war theorists.
Their concern about excessive reliance on moralty positive law led them to believe these

had to be secondary (or subordinate?) to powepaimence.
4.6.1. Hans Morgenthau

Morgenthau (1904-1980) proceeded from the assumphiat positive international law had

failed to both prevent war and mitigate its courdecording to Bellamy (2006:105),

Morgenthau believed that between the Thirty Ye®Wa and the French Revolution, the just
war theory did manage to moderate wars; however aithievement was later eroded by two
factors. First reason was the disruption of thstacratic responsibility for the foreign affairs,
with loosening of aristocratic ties among rulingnfhes and diminishing of the notion of

chivalry and honor. Secondly it was the rise ofaratlism and the concept of total war which
prevailed and altered the course of history anckihg about war. Morgenthau believed that
political leaders could achieve setting ngalistic restraints on war. This could be done first
by considering moral requirements while decidingatt and second by accepting that in
theory, positive law could in fact succeed in r@sing the states in their international
behavior. Morgenthau was therefore of that opirtioait it is not sufficient to create rules

about war but also to develop structures enabhieg £nforcement.
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4.6.2. Reinhold Niebuhr

Niebuhr (1892-1971) also believed that moralitywpoand prudence were all supposed to be
in balance when dealing with political problems. E\en argued that morality and self-

interest were not two mutually exclusive realmswideer, he rejected the traditional just war,

being convinced that no moral values could be damsed absolute and that all could be

sacrificed when other values needed to be defe(Riethmy, 2006:106). Each case should be
considered separately on its merits. Niebuhr betlethat the criteria of just war could be

easily misused and abused. On the other hand,chardue that while states should pursue
their national interests, their leaders shouldarglign to the considerations of (international)

justice whenever possible. When such alignment matspossible, it was up to political

leaders to consider the clashing moral demands.
4.6.3. Legalism

The fact that the positive law did not prevent aggive wars like those pursued by Germany
and Japan (among others) was not considered atuebfailure of the lawper se but rather

as a fact that the law needed to be strengthemed.945, the United Nations Charter
prohibited the threat or use of force, except iltdefense or when authorized by the UN

Security Council in cases endangering (at leasgatlly) the international peace and security.

Our contemporary just war thinkers tend to crigcthe process of downplaying the role of
justice in war’s legitimacy by the United NatioWgcording to Johnson (cited in Bellamy,
2006:107), calling a war “aggressive* does not migenwar is necessary unjust, although
that is the assumption the UN Charter makes. Oample readily on hand is the Vietnamese
invasion of Cambodia in 1979, which aimed to rid ttountry of its genocidal dictator. The
trend and the tradition of rejecting aggressiveswaeant that Vietham was forced to justify
the invasion by calling this move a self-defenselaam that was rejected by many states and
that resulted in sanctions imposed on the Vietnamegime and demanding its withdrawal
from Cambodia.

As this chapter has shown, the now so called jasttiveory developed from a long tradition;
a development which is not over yet. Even as arthebis not definite and various theorists
offer various opinions on the particular and morecgse points. That is quite alright. But it

also means that when we want to focus on the dondif the legitimate authority, there is
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not a single, unchanging concept, ever presenthénttadition since the early times till
nowadays. The following part of this thesis wilethfore elaborate on and analyze the various
conceptions of the rightful and legitimate authodas found in the works of St. Augustine, St.

Thomas Aquinas, Francisco Vitoria, and finally VaehWalzer.

5. St. Augustine

Augustine (354—-430Aurelius Augustinuglipponensiy a Catholic bishop of north-African
Hippo, is considered to be the first Christian g&idpher. Having produced more than 110
works, his views on political and social matterglpe the late antiquity and the emerging
medieval philosophy. Augustine’s philosophy wasvitadly determined predominantly by
his background. As a Christian cleric, he set autdéfend the Christianity against the
incessant assault of the various heresies thaactesized his times. As a philosopher, he was
influenced by the thought of Platonic tradition aoyl the Neo-Platonists of Alexandria in
particular. Last but not least, as a Roman citizargustine considered the Roman Empire to
be the entity assigned with the task of spreading safeguarding the Christianity. This
historical context is essential in order to be dbleinderstand Augustine and the intellectual

overlapping of Christianity, philosophy and poktiwithin his lifework.

Regarding the just war, we can go as far as cafligustine its “primary architect” (Ramsey,
1961). He was also the first authoritative thinker our literature to justify Christian

participation in wars.

5.1. Cicero’s and early Christian influence

Cicero was the pre-Christian writer most relied mwpo time of Augustine. It was him who
specified two criteria which constitute the moreemtbellum justumFirst, that “no war can
be justly waged except for the purpose of redrgsaminjury or driving out an invader”; and
second that “no war is held to be lawful unlegs ifficially announced, unless it is declared,

and unless a formal claim for satisfaction has brade* (Gaffney, 2011).

Cicero’s natural law theory helped to shape Auga&ti own perception of Christians’
relation to government. However, unlike the presigwtions of courage, honor or justice
being the highest virtues, for the (early) Chrissidt was love. The concept of Christian love

is the defining factor in Augustine’s thinking abear. In contrast to Cicero, Augustine was
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of the opinion that “not the reasoned assent of ofegood will, but what people love most of
all shapes both their justice and their attitudewar (Holmes, 1975:36).

According to Augustine, the “usual“ kind of just mia the one led with purpose “to avenge
wrongs, when a people or state must be chastigedefglecting to punish wrongdoings of
their own citizens, or to restore something that baen wrongfully taken away* (Gaffney,
2011). This is a view that was going to represkatstandpoint view of the Christian law for
centuries to come. Moreover, the necessity of anmgnguch a wrongdoing is not a choice.

Instead, a wise man c®@mpelledo wage just wars (Ramsey, 1961: 27).

5.2. Augustine, moral of war and imperative of preserving of order

Augustine’s attitude towards war moved from morea atrict form of Christian pacifism to
the approval of war under a legitimate authorityged for the right motives in his later
works. Teske (in de Paulo et al.; 2011:xviii) istbé opinion that they were the barbarian
invasions in Africa and elsewhere within the Roneampire that led Augustine to conclude

that in certain cases war is unavoidable and nacgss

Langan (1984) identifies eight principal elememsAugustine’s work, one of them being “a
search for authorization for the use of violenda“his pondering on the matters of authority,
Augustine quite naturally anchored his theory ie Bible, and the story of Abraham in

particular.

In the book of Genesis, Abraham, one of the biblpedriarchs, is commanded by the God to
offer his son Isaac as a sacrificBlot wavering in his faith, Abraham proceeds withat he

was ordered by the highest authority, the God. Asdan (1984) explains, “it is the divine
authorization that makes the action or attemptedootemplated action praiseworthy rather
than indifferent or in need of justification ancatmakes Abraham faithful and submissive*.
Otherwise, acting in such a way on Abraham’s owsotwould be unnatural and a sign of

“shocking madness* (Holmes, 1975:63).

Faithful and submissiveare the crucial words here, because in order tdenstand
Augustine’s philosophical approach, it is necessarigeep in mind his preoccupation with

® And he said, Take now thy son, thine only son |sahom thou lovest, and get thee into the land ofiah;
and offer him there for a burnt offering upon ori¢hee mountains which | will tell thee @enesis 22:2.
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the preservation of a moral order within a soci@ych an endeavor (in fact, the highest aim
to strive for) constitutes sufficient justificatiofor the use of violence (Langan, 1984).
Abraham therefore not only proves to be guiltldag, his compliance is found especially

praiseworthy.

5.3. Augustine and the legitimate authority

Augustine draws similar conclusions from a war#ieta story of Moses, saying that “there
would have beefessharm in making war of his own accord, than in noind it when God
commanded him“ (cited in Langan, 1984). Therefor v represented as an exercise of

divine power on one side and human obedience aadoisability on the other side.

This way, Augustine absolves human agents of thie ddmaking moral decisions about war
and places them into the hands of divine providenseead. He saw that the cause and the
authority under which the wars are waged are ingpor{The matters of the justice of war and

the right to use violence are subjected to an gpfai® authorization — in Augustine’s words:

A great deal depends on the cases for which meertak@ wars, and on the authority
they have for doing so: for the natural order whisheks the peace of mankind
ordains that the monarch should have the powernafettaking war if he thinks it
advisable, and that the soldiers should performrthglitary duties on behalf of the

peace and safety of the commuiygustine in Langan, 1984).

It is clear from this excerpt that the search fa aippropriate authorization (whether human
or divine) determining the justifiable use of viobe plays quite an important role in
Augustine’s works. In his view, the responsibility the use of violence is ideally handed
over onto the higher power; or, for that matteghler powers, whether human or divine (this
viewpoint is obviously in contrast with the condept of moral responsibility of the

contemporary Western culture).

In the City of God,Augustine expresses his opinion that based bothatwral law and the
love of God, the only right end of the society &ape and justice; even in war. And to achieve
this end, authority must be exercised “as a losagvice to both men and God* (Holmes,
1975:61). A war restoring peace and justice isdfoge an act ofove It is not a surprise that
what Augustine finds to be truly evil in war is noécessarily the “death of some who will
soon die in any case” (Holmes, 1975:64), but irtstieas the “love of violence, revengeful
cruelty, fierce and implacable enmity, wild resmte, and the lust of power, and such like*".
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And when commanded by God or an earthly legitinaitthority, it is necessary to punish

such inferior qualities in men.

In Reply to Faustus the Maniche@idolmes, 1975: 63-68) Augustine argues that tiefao
power but of God, who either orders of permits“idtclear and obvious that the divine
authority is the highest one in Augustine’s eyestHer it reads: “since, therefore, a righteous
man, serving it may be under an ungodly king, mayhee duty belonging to his position in
the state in fighting by the order of his sovereigfor in some cases it is plainly the will of
God that he should fight, and in others, where ithisot so plain, it may be an unrighteous
command on the part the king, while the soldiemisocent, because his position makes
obedience a duty (Holmes, 1975:65).

In the same work (also called simglpntra Faustum)Augustine argues that wars must be
declared by a legitimate authority, so that a svldiho acts under his prince’s orders does not

break God’s prohibition against killing. In Augunsis words,

the natural order conductive to peace among mortisnands that the power to
declare and counsel war should be in the handshotd who hold the supreme
authority (Contra Faust. 22.75; in Holmes, 1975:107).

In sum, what is to be concluded regarding the ilegite authority principle? Augustine
clearly states that the declaration of war by dtilegte authority is one of the conditions of
jus ad bellum. Working on the presumptions that GodAugustine’s philosophical
conception constituted the highest authority, weuldoestablish that God’s earthly
representatives could wield such authority to paevior the fulfillment of this condition.
Such an authority was therefore attributable to ustigpe’s sovereign, the Roman emperor (as
de Paulo points out, Augustine is “full of praise the leadership of the Roman Emperor,
Constantine”; 2011:20) and the sovereigns he ctelat (to higher or lower degree) as his

equals.

5.4. Augustine’s heritage

We might argue about Augustine’s role in the coeatif the just war tradition. Whereas
Messina and de Paulo (2011:23) assert that “it.ifA8gustine who is rightfully considered
the founder of just war theory because he was itise tb articulate the perennial criteria
within the framework of the Christiagthos, according to Gaffney, the “often-repeated claim
that Augustine was the founder of Christian justr wlactrine is less than a half-truth®
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(2011:45-51). Whatever opinion one leans closeit is,undeniable that Augustine’s prestige
ensured that even his theology of moral war wergelly unquestioned. Later on, as the just
war tradition slowly matured, it began to depaoinfr Augustine’s teaching; it is necessary to
keep in mind that even though Augustine was comcemith moral wisdom about war and
despite being the Christendom’s most cited authontthe ethics of war for the subsequent
centuries, he was not primarily preoccupied with tieory of war justicper se Instead, his

discussions on war were rather unsystematic andantal to other issues.

After Augustine, the just war tradition experiencedo main alterations until Aquinas
followed up in this tradition. First, the understary of the nature of a political community
shifted from voluntarism to rationalism, which iorn caused a greater emphasis on the
natural-law concept of justice when analyzing fiedi war participation. And second, rules

for the right conduct in war (i.e. jus in bello) erged.

However, in the matter of the legitimate authorityhat means, who should make the crucial
decision of waging war — both Augustine and Aquia#er only scant guidance, as we shall
see in the following chapter as well.

6. Thomas Aquinas

Saint Thomas Aquinas (1225-1274) was an ltaliarh@at priest of the Dominican Order
(-Aquinas” is actually a demonym referring to Aqaiim the Italian Lazio region). Aquinas
became one of the most important and influentiatienal theologians and philosophers
whose work considerably shaped the subsequent Weteught, especially the fields of
ethics, political theory, natural law and metaphgsiAquinas” work on the just war has also
had a great influence on the development of thieotiatpeace teaching. All the subsequent

religious works on war and peace had to addresthtmistic philosophical tradition.

Aquinas himself was intensely influenced by schitdesm and Aristotle; in his works he
strived to synthesize these two traditions. Kostan(2007) describes Aquinas as standing “at
the crossroads between the Christian gospel andribmtelian political doctrine” (Aquinas’
work is often understood precisely as a modificatad Aristotle’s tradition with various
Christian viewpoints worked in). Aquinas” lifewoirkcludes many pieces on both philosophy
and theology, but his most influential (as well lpably the most known) one is undoubtedly
Summa TheologicasSumma represents the fullest presentation of meagli views. He was
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devoted to this work from the time of Clement I\Ve(iafter 1265) until the end of his life

(1274).

6.1. Summa Theologica

The work itself is divided into three parts. Thesfipart is focused on God. Here, Aquinas
provides proofs of God’s existence, explains Gattributes and basically characterizes the
God as the unmoved mover. The second boo8whma Theologicdeals with ethics and
Aristotle’s legacy (here, unlike Aristotle, Aquindsfends the idea of a connection between a
virtuous man and God). In the last part, unfiniskdten Aquinas died, he set out to show
how God provides salvation, as well as represerdspeotects humanity both on Earth and in
Heaverl. The Summa Theologicaemains the most influential of Aquinas” works ahe
subsequent analysis of Aquinas” judgment and opinio the legitimate authority is based

almost predominantly on this work.

Aristotle’s influence on Aquinas was a novel thiag the times of Aquinas and his
contemporaries, as Aristotle was just newly redisced in the Western world. However,
unlike Aristotle, Aquinas is interestingly not vepyeoccupied with politics in his works.
Koritansky explains this by the fact that (unlikeedieval Islamic or Jewish philosophers)
Aquinas did not have to reconcile Aristotle witls@ecific political and legal code established
by the holy writing. Formulating a comprehensivditmal teaching faithful to the Bible and
its principles within the Christian sphere just wag that urgent. Aquinas therefore never
completed a thematic discussion on politics — endtmer hand, he surely did have an opinion

on the political philosophy, which can be foundhintvarious treatises iBumma Theologiae

6.2. Aquinas and the just war

Aquinas” main treatment of war lies in Questiono4@he Secunda Secundae the Summa
Theologica(ll-1l, Q. 40). The firstarticulus “Whether waging war is always sinful?“ gives
the impression that Aquinas intends to indeed sti@i/ using force is a sinful act. In other
words, by “starting with the idea that war might &eful, Aquinas seems to establish a
burden of proof in favor of nonviolence and againgtr (Miller, in Reichberg, 2010).

* For more detailed, yet still very concise and neastily accessible summary of the Summa Theolog&athe
Internet Encyclopedia of Philosophy, chapter Tho@amas (1225 — 1274).
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However, as Reichberg further explains, the origteat did not include any titles for the
individual articles and even this title (which wedded later by another author) is misleading,
because it does not really elaborate on the siesglof war, neither in an affirmative not in a
denying way. Instead of delineating the war asrg #e article explains under which

conditions a war could be understqgasdt

Three conditions which are necessary in ordeafarar to be just are laid down in the first
article: authority of a sovereign; just cause; agtt intention. According to Langan, at least
eight times is Augustine quoted in this one Aguiratcle alone (1984:16). It is also this part
where Aquinas stresses the point that war shoulddged by a legitimate authority (ithe

ruler) as a precondition for being just in nature.

It is also of importance that Aquinas situated R Q. 40 within the treatise of charity.
According to Reichberg’s explanation (2010), byndoso Aquinas aimed at reaching a
delicate balance. If he had placed the treatiskinvihe part on justice, the elaboration would
focus on the issue of punishment and the just waravbe considered foremost as a sanction
against wrongdoing. Instead, Aquinas presentsusiewar as a reactive use of force, “both a
proactive and restorative measure, exercised byfandemporal society, against grave
violations of the peace” (Reichberg, 2010). Inskeond article of Q. 40, Aquinas asserts that
it is both right and meritorious to wage just warmm the perspective of the theological ethic,
war, as any other human action, can only then bmified, if it does not contradict the divine

will.

Unlike Augustine, Aquinas elaborated on war in arenorganized and comprehensive
manner, which resulted in compact ethical treatisébough not plentiful, his works on war

provide distinct general principles on moral assesg of warfare. Even though Aquinas
followed in Augustine’s footsteps and further depeld the Christian moral standpoint
towards waging war, one of the biggest differertoetsveen these two theologians lies in the
understanding of the very nature of war. While Astqwe understands war as a “salutary
chastising of the bad by the good” (Gaffney, 206},:2\quinas leaves this assumption for a

more “modern“ reasons.

However, it cannot be said either that Aquinas led comprehensive and fully articulated
doctrine of the just war yet — instead, two differéheoretical heritage branches are to be
found in his work; Augustine’s and that of the Pferistian moralists like Aristotle and

Cicero.
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According to Gaffney, war did not represent “a bggue“ for Aquinas (2011:55). He
comprises Aquinas” work on war into four categor{@$ whether war is always sinful; (2)
whether fighting is permissible for the clergy; @hether deception may be used in war, and
(4) whether warring is licit on holy days. A warf@ Aquinas also a moral act. Even though
there are many people involved in a war, it cam Ineoral act as long as there is the one man
who is in the position of a commanding authoritgioeverything that belongs to the warfare
sphere and who is (in theory) in the position to dmled to account for the war
(Beestermdller, 1990:32).

6.3. Aquinas and the legitimate authority

What is quite interesting is that Aquinas basedte®ry on the “presumption against war” —
a suggestion that war could never be complgteigbecause of the injustice caused by killing
fellow humans. However, it could Ipestifiable under certain circumstances. His assumption
that violence is evil could be “only resolved bypepl to the duty of the ruler to preserve
peace internally and externally by the literal aféhe sword” (cited from Bellamy, 2005). So
as we see, it was Aquinas himself who, acceptirgy \thry possibility of a just war,
established three requirements for such a wart (igbitimate) authority, just cause, and right

intent.
In Summa Theologica 2-2, Question 40, First Artigle read:

(...) the authority of the sovereign by whose comntla@davar is to be waged. For it is
not the business of a private individual to dechaas, because he can seek for redress
of his rights from the tribunal of his superior. Mover it is not the business of a
private individual to summon together the peoplbictv has to be done in wartime.
And as the care of the common weal is committeddse who are in authority, it is
their business to watch over the common weal o€itigekingdom or province subject
to them. And just as it is lawful for them to hageourse to the sword in defending
that common weal against internal disturbances, wtieey punish evildoers (...), so
too, it is their business to have recourse to therd of war in defending the common

weal against external enemi@dolmes, 1975:107).

As can be seen, Aquinas” position on what conssttite legitimate authority and what are
the duties of such an entity seem quite close tatwie might consider to be valid today. He
beholds that the authority to wage war belonghéortler (“prince”), and is not to be put in
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the hands of a private person. This is no surpasesidering that Aquinas assumed that the
prince in question is committed to protecting hastigular realm by force from both domestic
and foreign enemies — and war’s legitimate purpo#®en a self-defense by a commonwealth
or political community. And the other way round,drder to avoid the danger of committing
an “arbitrary infringement of natural justice” (Bmhy: 2005), the war or violence always

requires “persuasive public justification”.

In the medieval hierarchical society defining thgufas™ times, it naturally follows that
those with (earthly) superiors with greater auttyorwrere not to posses the right to wage war.
Moreover, no war could be just where the problemldde solved by arbitration instead.
That belief again reinforces the previous arguntmdause the lower nobility couldways
enjoy the arbitration of their king. On the othemd, there was no higher earthly authority
above the kings — and therefore only such rulessiraed the legitimate authority to wage

wars.

In his works, Aquinas however deals with the wahatity of both an earthly prince as well
as the Church. Verstraetens explains (in Beestégm@d990:19) that despite Aristotelian
influence and its importance of the autonomy oftestand of the prince, Aquinas still

attributes the Church with a lot of power on thétjal field, including warfare.

But what is the mutual position of the Church ahd state, and what kind of political
peace stands in the background when the Churcksgyaed the authority in a war?
Is it possible to speak of a state’s autonomyef$mmma Theologica describes the
war autonomy of a prince as the authority of thertaly sword”; a terminology
borrowed from the medieval doctrine of “Two Swordsthich presupposed the
subordination of the secular power under the religs ong(translation A.S.). Even in

Verstraeten’s work remains this issue without aclemive decision.

And even though Aquinas argues in favor of eargiiigces as the highest authorities, he still
works with the assumption of the political and gpal unity of the West with the Pope at the
top, which ultimately leads to certain lack of clusion.

The decision to base the analysis of Aquinas” juat theory solely on thé&umma
Theologiaemight seem a bit simplistic at first, but there a&m fact two very good reasons
justifying this choice (Beestermoaller, 1990: 22-2Biyst, Summarepresents a systematic and
complete work on theology which the author intenttete fully discrete and not in need of
further explanations. It is also the final pointtive development of Aquinas” thought. Second
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reason justifying the sufficiency of this limitatias the specific ethical character of the part of
Summawe are dealing with. Instead of looking for anssvé&r norms and principles of human
behavior, the point of this part isnbralis considerati§ kind of a blueprint for a theological

ethic.

6.4. Conclusion

One has to keep in mind that it is necessary teebg careful with the use of the modern term
“war” describing inter-state violence, since at tiree of Aquinas and his contemporaries,
there were no states in the sense we understamdttitlay. The difference between a war and
a dispute was not easily recognizable in the ermbhs clearly defined sovereign states as in
our contemporary meaning. One could therefore nzedispute, a conflict, a difference in
opinions, which all could just as easily be settéda court just as with arms. Aquinas’
requirement of a legitimate authority of a princeuer as a precondition for war to be just is
therefore a bit precarious in its application. AseBtermoller (1990:25) also concludes, it is
because of this that the legitimate condition it oxdy one of the elements of the just war
concept, but it is instead elevated to a level wicaal requirement.

A blunt characterization of a prince is a ruler wisoleading the people (Beestermdller,
1990:25). At a different place, Aquinas himselfeatsthat prince is a man who has to rely on

the cognition of his own reason (Beestermoller,(t29).

Likewise, a war can be led only by a public auttyprivhich does not include the priests and

religious leaders, therefore these are not corsibaiegitimate authority.

As Beestermoller (1990:86) explains, Aquinas issittat in order to wage a just and
justifiable war, authority of a prince is necessawd because the prince is responsible for
the upholding of the public order, it is also hesponsibility to guarantee and maintain order

in a town, province or kingdom which is subjectednis power.

Therefore, | conclude that Aquinas does not insista certain size of a realm a particular
sovereign is responsible for, as long as this sgeris a legitimate one. In that case he is
considered legitimate authority as required byjtisé war tradition.
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7. Francisco Vitoria

Francisco de Vitoria (1486 — 1546) was a Spanigoltgian, the firstt of the Thomist
philosophers of the counter-Reformation era. Barnthie Basque province of Spain as
Francisco de Arcaya y Compludo, he entered the Digam order already under the name of
Francisco de Vitoria and subsequently studied atea taught at the University of Paris. After
his return to Spain in 1523, he began to investigdiat he has been most remembered for —
the morality of colonization of the New World, thights of natives, and the limitations of

justifiable warfare.

As the head of the theology department at the Usityeat Salamanca between 1524 and
1544, he was in a position to address the key deslt his time (aside from the justice of
Spanish adventures in the New World also the nwatérFranco-Spanish wars, where he
refused to side with the Spaniards and claimedatk was on both sides). By the sixteenth
century, scholasticism lost it former prestige.ovih was however inspired to restore the
tradition of scholastic philosophy and determined itnprove the literary form of the

theological science. Moreover, he also manageddtireas the contemporary intellectual

needs of the Church.

Vitoria’s religious background was essential fog Blaboration on the justice of Spanish
conquests of the New World. He refused the notihan war could be made on people on the
ground that they were pagans. According to Vitarigaching, native peoples could not be
forced to convert nor could they be punished féerges against God. The Pope had no right
to provide the European Christian rulers with daomnover these people. The conquests
could not be labeled as discovery either — theydconly then be justifiable if the conquests
were meant as a protection from such crimes asilwa@ism and human sacrifice. A
revolutionary idea of Vitoria was the notion thiae tChristian ruler had the duty to grant the
native Indians the same benefits his continentbjests enjoyed, for the Indians were as
much subjects of the king of Spain “as any manewil&* (Hamilton, Britannica, online). It

is also interesting to note that Vitoria in fadraduced Aquinas” Summa Theologica in Spain
as a textbook. Vitoria’s own influence on his comperaries and future philosophers was
quite profound. Some five thousand students pafisedigh his classrooms, his teaching
affected royal councils, and he is among othemnofonsidered the founder of international

law (Hamilton, Britannica).
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Vitoria’s just war teaching represents an imporiamase in the evolution of the religious
peace thinking, as understood by the modern rese¥rhile he might have been concluding
the religious phase spanning from Augustine, hemisst undeniably understood as a
theologian of thomistic tradition. In any case, Wisrk cannot be sufficiently grasped without
taking into consideration the background of the agel intellectual developments and

advancements.

7.1. Vitoria and the just war

The interest in the law of war was stemming frore ®panish claims to rule over the
American Indians, as well as from Vitoria's attenptlimit the horrors of contemporary
warfare. As a successor of Aquinas, Vitoria beltetleat a war could not be justified unless
waged as a defense against aggression or unlegsxtooy a previously inflicted harm. He

elaborated both ojus ad bellumandjus in bella

In his lecture from June 1539, Vitoria focused oarfquestions: (1) Could Christians wage
war? (2) Who represents the authority to wage W@y?What could be considered as a just
cause? And finally, (4) how should wars be waged#fowing the canon law teaching,
Vitoria claimed that onlhysovereignsassumed the authority to wage war (Bellamy, 2(@)6:5
Regarding the just cause, Vitoria was ponderingjtiestion whether a war could be justified
if the sovereign merelgelievedin the justice of the particular cause (i.e. isitaation where
the sovereign was not absolutely certain). Vitcaigued that the belief itself does not
constitute a satisfactory reason for war. Therefoeeadvises that a “clever sovereign® should
consult with “good and wise men* (Bellamy, 2006:%38d listen to their counsel — as should
the sovereign’s advisers do. And interestingly,tf@r subjects of a particular sovereign, the
mere fact that a war was waged by the legitimathaaity was a sufficient proof of the
legitimacy of such undertaking (Bellamy, 2006:54).

Vitoria actually differentiates between a defensiwel an offensive war and claims that “any
person, even a private citizen, may declare anceveadefensive war” (On war, Q. I, 2-3; in
Fabre, 2008). Should the threat to his life or propbe imminent, this person does not even

have to obtain prior permission from a public auitiyo

Unlike his predecessors, Vitoria was convinced that law theory cannot be dealt with
purely on its own, but that international law mhstapplied for further understanding. And

vice versa, international law is not enough toifystll of the just war tradition norms.
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7.2. Vitoria on the legitimate authority
7.2.1. Historical developments and geopolitical changes

As already noted above, Vitoria’s work is a cordiimn of the theological teaching of
Thomas Aquinas. In his requirement of a ruler’stilegte authority uctoritas principi$,
Aquinas worked on the assumption of the politiaad @piritual unity of the West with the
Pope at the top. However, by the sixteenth centusyfictional unity was long but gone. The
guestion therefore arose how to fulfill this reguamrent under the new political conditions of
the early modern times? While there were princes mlanaged to ensure the independence
of their state, such as the Duchy of Milan, theexenalso other, bigger and more influential

states such as the Duchy of Burgundy who lost thdependence.

According to Aquinas, a ruler (princ&irst) is to a certain extent authorized by the God
himself to act as a judge and wage war. Howeveih) Wie amount of lesser and higher
princes and monarchs in the early modern time, vbfchem had the authority to assume the
position of judgment over life and death, and wggivar? It is also a question whether the
older highest authorities, the Pope and the Empevrere still to assume the role they had
used to? After the German reformation movement #ed newly established Church of
England, what about the Pope’s role as a judge quiienrulers? And as for the rulers, it was
a question who of them assumed the divine comnmisgijoand more importantly, was able to
act as a judge in case two other princes waged aganst each other. This matter was even
more important with the new geopolitical constéllas and the Spanish colonization of
America. This question was a crucial one, becahsald the European Christian kings not in
fact be authorized by God to fulfill his will, ewewar they waged was considered ipso

unjust due to the lacking mandate.
7.2.2. Authority as a supreme judge within his own realm

In Aquinas” theory, everyone with a higher authoaibove him may try to appeal there. Only
when there is no higher authority can one assumeottice of a judge above his subjects.
However, the erosion of the Christian unity assablteof reformation caused the demise of the
idea of a highest judge. As the princes and kingsalme the highest judges in their own
respective states, they entered wars and confietshing over the borders of these states as
equal competitors. There was no one to guarangeepdhce and to arbitrate among others in a
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decisive manner any more. Vitoria therefore wasddrto find a new way to settle this

dilemma.
7.2.3. Vitoria's approach as a lawyer

As a lawyer, Vitoria asks the question who readlyairuler and what a state is. Through an
analysis of political relations Vitoria managedctume to a conclusion as to what constitutes a
state fespublicg and from there he answers the question who catthe (legal) authority

to wage war as a ruler.

So how does Vitoria come about this question? Atiogrto him, everywhere where there are
people associated into a state, and where this contyris managed by administrative power,
this state is legitimate (by the divine power). Tisaso because the state is based on natural
law. As for the political system, Vitoria himselfag in favor of monarchy (Justenhoven,
1991:48), even though he recognized other formestdblishment as well. The following
analysis is also based on the monarchy as a matlete the prince or monarcprinceps is
standing at the top and wields all the power te hle state. However, the means at his
disposal are not unlimited, because his legitinpateer is closely tied to the public welfare
and state interests. Due to this embedding of tlneepin the people, the ruler can never be an

absolute one.

In order to guarantee the best interests of the stgublic, Vitoria prohibits any form of
personal private war besides imminent self-defefites should be the ruling monopoly of
the monarch preserved. This, according to Vitatands true for individuals, towns, as well
as for any disagreements among nobility and amatyc Among entities that fulfill these
criteria counts Vitoria for example the kingdomsQa#stile and Aragon, or the principality of

Venice.
What defines a prince?

Since about the sixteenth century, a multitude ohanchs were in charge of taking care of
and protecting their respective communities. Agemulthey assumed the office of a judge in
their states in order to preserve order, peace saudrity. Because these rulers did not
recognize any higher judge (or any higher earthitharity, for that matter), they became
equal and slowly lost the option to have their qelar solved by a higher, third party.
Although Vitoria rejects the claim of either Popetioe Emperor to universal power, he also
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points out that the monarchs are obliged to seme@ states and are not absolutely free in

their behavior.

Vitoria also admits the problem of international/lanforcement which could be easier solved
by a “world monarch®, but he concedes that suctep is not realistic (Justenhoven, 1991:72-
73). One could hardly imagine the French of Engksig (Francis I. or Henry VIII. for
example) to give up even a fraction of their powdo the hands of any other authority.
Vitoria’s conclusion is to entrust the respondipifor the welfare of international community

into the hands of each and every one of the mosarch
7.2.4. Vitoria's approach as a Christian and a Dominican priest

An interesting food for thought comes with studyithgpse Vitoria’s theories and opinions
which are based in his position of a Christian giri@ecause even though many of Vitoria's
ideas appear (and undoubtedly indeed were) veryempdome others are rather on the other
side of the spectrum. For example, when dealing thi¢ issue of New World natives, Vitoria
elaborates on the status of the Emperor. He ikebpinion that “the Emperor is the lord of
the world, and in such a way that, even if it banged that in time past there was a defect in
his claim, it would by now be purged as regards pesent, most Christian Emperor®. He
points out that there is a hierarchy, that “infefpoinces have a king and as some kings have
the Emperor over them*. Vitoria concludes that Erperor is not the lord of the whole
world though, and therefore cannot be the lordhesé aborigines — “no one by natural law
has dominion over the world“ (Holmes, 1975:127).

The Pope

In his opinions on the position of the Pope Vitoslaows more than anywhere else his
belonging to both the Christian religious communégd his origin in the hierarchical
approach of the Middle Ages. Interestingly, Vitodaes credit the Pope with the right to
immediately interfere in the political order oftate, as the Pope is responsible for all matters
spiritual and religious. This responsibility is hewer restricted to the Christian states only
and cannot extend beyond the scope of spiritualsfoS§hould a conflict of two Christian
rulers lead to serious harm to the Church, the Pojpble to act as a judge between the two
monarchs. And in enforcement of his decisionsPbpe is dependent on the earthly power of
the Christian rulers.
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7.3. Conclusion

Obviously, the theses on Pope’s authority are haminpatible with Vitoria's ideas on the
independent state authority; he however does abbehte on this any closer. On one side, the
monarch is not subjected to any higher earthlyaitth is independent in his legal judgments
within his particular state. Together with othermaochs, they are collectively responsible for
the well-being of the international community whigpresented the archetype of our modern
society of states. On the other side there is tha¢h, with Pope at the top who has authority
above all the monarchs (albeit nominally only itigieus matters). In the end, the earthly
rulers indeed remain subjected to the Pope in Mitertheories, and the Pope alone decides
when an intervention into political matters is resay. And even though this submission
might still appear somewhat legitimate to the Glarsrulers, it is hardly plausible for the

non-Christian ones.

To end with a note on the language and terms usékis chapter, in his rules of warfare,

Vitoria himself is using the word ,,prince” for treithority in question:
“Assuming that a prince has authority to make warn{ (Holmes, 1975:118).
He further asserts that

“in general among Christians all the fault is to kzd at the door of their princes, for

subjects when fighting for their princes act in ddaith (...)".

Even though Vitoria did not use the term “princéhkelf, which instead is a product of later
translations of his works (alternatively “Furst” @erman), it is the name that has been used
most for the person with the authority we are degplvith. Alternatively, | have been using

the term monarch as well, but the meaning behird ie still the same.

In the following chapter, | will analyze the legitate authority as seen and understood by
Michael Walzer, an important political thinker ¢iet second half of the twentieth century. As
one can notice, there is a period of about foutwess between the death of Francisco de
Vitoria and the birth of Michael Walzer. And yethélieve that no major developments in the
just war tradition happened during this phase. Natonerged the theological approach of the
previous era with the international law of the mwodemes. There were others, beginning
perhaps with Hugo Grotius, who followed the lagath and more or less elaborated on the
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just war theory and on the authority principle witlit. And while even in the modern era
there have been some who continue in and argubdareligious ethics of the just war (such
as Ramsey, 1968), most of the just war philosoghguite secular by now. As explained
before in the overview of the history of this trtasl, the twentieth century brought about new
impetus for the reevaluation of the just war triadit And | believe that no one is more

closely tied with the just war nowadays than Midh&@alzer.

8. Michael Walzer

Michael Walzer (1935- ) has undeniably been onenott prominent American political
thinkers of the second half of the twentieth centidolding the position of a professor
emeritus at the Institute for Advanced Study innBeton, Walzer’s intellectual interests
include a variety of topics ranging from politicathics, just and unjust wars, nationalism,
ethnicity, and political obligation, to economicsjice, social criticism, radicalism, or
tolerance. His significant contribution lies in evival of a “practical, issue-focused ethics*
and in the “development of a pluralist approachptditical and moral life* (Institute for
Advanced Study, online). Walzer’s most significliobk, Just and Unjust Warsvill be
discussed below; among his other great works be@mg oleration(1997) orArguing About
War (2004); for account of Walzer’s political thougke e.g. Galston (1989).

When trying to analyze Walzer’s approach to thestjoie of the legitimate authority, | am
naturally starting with thdust and Unjust WardHowever, as we shall see, this work does not

provide a conclusive answer.

8.1. Justand Unjust Wars

Even more than thirty years after its first pubtica in 1977 ,Just and Unjust Wargery well
might bethe determining book on the ethics of war and inteamat relations. Walzer based
his work in what he describes as “war conventiondur contemporary perception of war-
making that arose out of the “articulated normstamns, professional codes, legal precepts,
religious and philosophical principles and reciloarrangements that shape our judgments
of military conduct* (Walzer, 1977: 44).

The return to the just war tradition in the twetitieentury was spurred by the numerous life-
changing events in the world politics. As Walzesoakxplains in the preface dtist and

unjust wars his involvement in the just war tradition waseault of many passionate debates
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over the Vietnam War. He set out to “recapturejtist war for political and moral theory*
(Walzer, 1977: xiv). What he means here byrigral realityis a domain consisting of both
the ends for which a war is wagepig ad bellum basically reduced to a “theory of
aggression* in this work, and the notion that evaggressive war is a crime) and the means

employed jus in bellg called here the “war convention®).

First, what is a just war in Walzer’s opinion? Arvieegun for the right reasons is for him a
war which is fought as a response to aggressitany use of force or imminent threat of
force by one state against the political sovergignt territorial integrity of another...”
(Walzer: Wars, cited in Orend, 2001). It is alse thain theme of this work that it is a crime
to violate territorial integrity and political indendence of another state. Walzer elaborates on
the just war from the standpoint of the legalistapligm, drawing an analogy between crime

in a domestic society and war in international eyst

Just and Unjust Warsleals with the following spheres: “The Moral realof war* where
Walzer disputes the realist notion that “all’s fairwar* and affirms that there’s a moral
dimension to every experience; in “the Theory ofgragsion‘ he deals with war in
international relations; “The War convention“ igart dedicated to judgments (both formal
and informal) on what conduct is permissible in was it is seen by the governments,
services and societies; in “Dilemmas in war“ Waldescusses the tension between winning a
war and ethical conduct in such a war; and finaflijhe Question of responsibility” is

concerned with the actual policies, operations,iadividual conduct.

8.2. Legitimate authority in Just and Unjust Wars?

According to O’Brien (1979), Walzer’'s account jok ad bellum“suffers from his

underestimation of the gravity of any effort toatant the residual limiting effects of the UN
Charter and the customary law of the League-UN.€efais might be one of the reasons
Walzer does not address the crucial issue forthi@sis — the competent authority (along with
just cause and right intention) —Jast and Unjust WarsTherefore, | am going to focus on

the few thoughts that are touching this problem.

When the question of legitimate authority is coneel, Walzer usually talks about “states”, or

“political leaders”, as the following examples dgpi

In Walzer’s view,
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the burden of proof falls on any political leadehavtries to shape the domestic

arrangements or alter the conditions of life inoagign country(1977:86).
And then,

humanitarian intervention belongs in the realm nbtaw but of moral choice, which

nations, like individuals must sometimes m@a¥7:106).

When discussing the Indian invasion of East Pakigtal971, Walzer also touches on the
matter of who is authorized to wage war, or cerfaml of humanitarian intervention in this
particular case. He moves from a single leader patéon state to the possible action of a

coalition of states:

(...) Nor it is clear to me that action undertaken thg UN, or by a coalition of
powers, would necessarily have had a moral quaitperior to that of the Indian
attack. What one looks for in numbers is detachrfremt particularistic views and
consensus on moral rules. And for that, there igrasent no institutional appeal; one
appeals to humanity as a whole. States don’t lbsér tparticularistic character
merely by acting together. If governments have dnbtives, so do coalition of
governments. And further: (...) | don’t think thagrihis any moral reason to adopt
that posture of passivity that might be called wagitfor the UN (waiting for the
universal state, waiting for the messiah(1977:107).

So whether or not the political leaders constithtelegitimate authority as envisioned by the

just war tradition, they are recognized as autlesriin the real world.

Acts of state are also acts of particular persoasd when they take the form of
aggressive war, particular persons are criminalgsponsible. Just who those persons
are, and how many they are, is not always appaf@ut.it makes sense to begin with
the head of state (or the effective head) and tbe amnd women immediately around
him, who actually control the government and makey ldecisions. Their
accountability is clear, like that of the commarsl@f a military campaign for the
strategy and tactics they adopt, for they are tberse rather than the recipients of
superior orderg1977:291).

This particular paragraph clearly shows who Walzamsiders to be the authority within a

state. But the question remains, what about theoaity above the level of nation states?
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The chapter called The Question of Responsibikgnss promising to offer answers at last.
However, Walzer deals here more with morality ammtahrequirements of armed conflicts
than with practical issue of responsibility (and lasame to understand it, the ensuing

authority). Therefore it is hard to make conclusion

Walzer attributes the right gfis ad bellumalmost exclusively to the heads of stater
government, depending on the political system). WWhecussing the responsibility for
resorting to war (and the justice thereof), Walssigns it to key members of the governing
party who are most involved in this decision (ahe head of state in particular, be it
president or prime minister). In contrast, resploifiy for the conduct of war is on the side of
state’s armed forces (commanders, officers andess)d However, since political leaders
order the armed forces into action, Walzer condutiet it is them who are held accountable
to jus ad bellumcriteria. Does it mean that these represent thitirteate authority with the

power to initiate a just war?

Walzer touches this matter a bit more when disogsthe interventions. And what is his
answer to the question who should bear the duintefvention (whether armed or not, for
humanitarian or other reasons)? He concludes timtparticular duty to act is “imperfect”
(Orend, 2000), because there is not a specifictepsimgled out to act. Instead, it falls within
the realm of responsibility of the internationahmounity. This however does not imply an
absolute and inevitable requirement for legitimatghorization from the global agencies
(such as the United Nations). Any state willingassume the burdens of armed rescue is

permitted to do so (providing that the just watesta are fulfilled, of course).

Walzer makes clear that war is not simply a claSforces. Instead, it is a clash between
agents of various political groups who are capalflerecognizing one another, and of
directing their force at one another, based orrdkes they both (or all, in case of more than

two parties involved) understand and apply.
8.2.1. Do the historical illustrations hint towards an answer?

Not being able to find an exact answer in the texdybe it can be deducted from one of the

many “historical illustrations® which are scatterdoughout the book?

® Defined as a political association of people, agiven piece of land, composed of both the govearatithe
government. — Walzer’s Wars, in Orend, 2000).
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In Part Five (The Question of Responsibility), Walzleals with several various historical
events, which all have some evidence to give abilr the responsibility to decide going to
war, or the responsibility to decide how a war vdolbé waged, with what means and to what
extent. However, Walzer focuses mainly on the latia the war crimes (illustrated with the
help of Nuremberg trials, the Vietnam War, the raass in My Lai etc.). As throughout most
of the book, Walzer remains at the level of a statdf. He notes that until recently, the states
by definition recognized no superiors, and theeefoad never been morally, but only legally

sovereign.

Walzer argues that “acts of state are also acfgadfcular persons, and when they take the
form of aggressive war, particular persons are ioafty responsible” (1977:291). This
argument then goes on, which unfortunately doeshed any light on the issue of legitimate

authority above the state, only within one.

In the next “historical illustration”, the War ini&nam, Walzer focuses on the role of the
population of a nation, the American people in ttase. The following illustrations deal with
the command responsibility or the necessity in viat, not with the authority any more.

Therefore, the search for a supra-national auth@riteft without an answer again.
8.2.2. The importance of Just and Unjust wars

Being published in 1977 for the first time, doess thvork still have relevance for us today or
is it dated? Over the course of last 35 years,empecially with the end of the Cold War, the
international community underwent a significantngformation. As a result, many of the
pressing conflicts have not simply been mere itd&swars, but civil wars within states, or
interventions in other states for (allegedly) huiteaian reasons (e.g. Somalia 1993, Bosnia
1992-1995, Rwanda 1994-1995, Chechnya 1994-19961888-2000, Sierra Leone 1999-
2000 or NATO intervention in Kosovo in 1999 to natmse from the end of the last
millennium; not even considering the challenged #merged in the first decade of the new

millennium).

Walzer’s work represents “unambiguously the mdsiential reconsideration of the tradition
in recent times” (Rengger, 2002). He deals with igsies of aggression, preventive war,
intervention, military necessity, status of noncaalnts, terrorism, guerilla war, neutrality,
nuclear deterrence, supreme emergency, superioeroraccommand responsibility or

nonviolence.
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But what is it that is lacking in the book? Ittiee very “ethical consensus of considerable
authority within each particular society” (Pare§78). For whatever reason Walzer did not
elaborate further on this issue, it might not neaaly be a fault (even though it is naturally
inconvenient from the standpoint of this thesis)t & statement instead. In Orend’s words,
Walzer’s “omissions, amendments, explanations astifications result in his own unique
and substantive contribution to the tradition atiolpugh it, to our shared war convention
itself* (2000).

8.3. Justice and Injustice in the Gulf War

Justice and Injustice in the Gulf War, one of thapaters in the work on morality of the Gulf
War (De Cosse, ed.: 1992) can perhaps provide tis farther information on Walzer's
opinion about a legitimate authority. In the cosatun of this essay (1992:15-17), he ponders
on the idea that (theoretically) future unjust wausuld becomecrimesand the just ones
would be turned intgolice actions In order to successfully undertake such an agctigmn

would need a global authority with the power tahawiize, organize and deploy a police force.

Currently, Walzer does not see any such entityuinimternational order. The United Nations
Organization itself does not use force; instealdlag the power to authorize its members to do
so. At the same time, the UN Charter gives any negratate the option to come to help to a
state which falls victim of aggression from anottstate — in such a case, no prior
authorization is necessarily needed. What is theeabthe UN Security Council then?

The role is limited at most. As Walzer says, “ wiiea Council confirms that the claim that a
certain country, invaded by its neighbor, is indeedictim of aggression, it makes rescue
operation easier; and when it condemns the invagigives voice to a general disapproval®.
The machinery has sometimes been working betteotdret times less than well, producing

condemnations and confirmations of (sometimes)touresble success.

The United Nations Organization will always be oaly strong as the collective combined
will of its member states. And as of now, we canexqpect a strong agreement to arise in
many of the issues on the UN agenda. Only sometintesn enough states have invested
interests of their own in the matter can the UNchean expressed consent. The United

Nations therefore cannot in Walzer’s eyes represégitimate global authority.
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8.4. Conclusion

Even though Michael Walzer is a prominent figureour contemporary just war tradition,
there is not really a conclusive answer as to wh#te legitimate authority on a global level
within his Just and Unjust Wars. This work is uniially one of the key stones of modern
just war thinking, but it aims to answer differeptestions. Most of the time, Walzer remains
in his essays at the level of national states, /e legitimate authority is entrusted into the
hands of national leaders, and perhaps a groupayle around these leaders, or government

of a state.

However, it is quite clear from other Walzer’s wotkat he considers the United Nation to be
entitled with this kind of authority. He admits thilhe UN is not an almighty organization, but
one that will always be dependent on the agreeraemdng its member states. This is not
necessarily a handicap, as Walzer believes thgtdlaal authority, claiming a monopoly on

the legitimate use of force, would be no less tierag than an imperial state”.

9. Just war without legitimate authority - the cosmopolitanism

Finally, there is a question whether war can besidmmed just (or not to necessarily be
considered unjust right from the beginning withastmuch as a second look), even if it is not
fought by a legitimate authority. This is also ghly curious matter, although one which goes
beyond the scope of this thesis. | decided to maitbnly a few key points following the
theorizing of Cecile Fabre (2008). Fabre in heickrt(not quite coincidentally named
Cosmopolitism, just war theory and legitimate auitty) addresses the question posed at the

beginning of this paragraph from the standpoirntagmopolitanism.

She expresses certain doubts about the “cogendyeofequirement of legitimate authority
itself* and argues that (based in the cosmopotit@ory) this requirement could eventually be
dropped from the just war theory altogether. Thaultiesome point is whether it is a
necessary condition for the subject to be a palittommunity of a sort, organized around
“‘communal political ends®, in order to have thelarity to wage war. Cecile Fabre not only
aims to show that in order to count as a just W, war does not need to be waged by a
legitimate authority, in fact she expressly says thecosmopolitanaccount of the just war
“must renounce the requirement that a war be dettlay a legitimate authority in order to be
just” (Fabre, 2008). From the perspective of cosolitgnism, sovereignty is not the issue: the

point and aim is meeting the needs of world’s eit&z
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In my opinion, this argument is certainly true -nasiering our contemporary point of view.
But in the wider framework of the just war traditjothe legitimate authority retains its

importance.
Case (1): The Vietnamese intervention of Cambodia, 1978

One of the examples of a military action which étrospect can be claimed to be waged with
human protection in mind, is the Vietham’s inteti@min Cambodia at the end of the 1970s.
In the post-Cold War era, the United Nations Ség@buncil has been increasingly using its
powers under the Chapter VII of the UN Charternigage in humanitarian interventions. And

one of the significant reasons influencing thiselegment was the Cambodian experience.

Not only has the human rights abuse been a signifiproblem in Southeast Asia, the 1970s
witnessed the region in a state of turmoil and tgrestability. In Cambodia (at the time called
Democratic Kampuchea), the Khmer Rouge seized dineepin 1975 and launched its reign
of terror lasting four years. It has been estimdtet 1.7 million people fell victim to the
regime due to executions, starvation, and forcedrlaFollowing a fierce, year-long border
war between the two countries, (the Socialist Répwf) Vietnam initiated its invasion into

Cambodia.

The relationships between the historical enemiemiioaia and Vietnam had certainly not
been trouble-free before. For centuries, the Khrerpire was under the Vietnamese
influence, until the nineteenth century when it wadonized and became a Viethamese
province. This, coupled with attempts to eraseKhener culture on which the Cambodian
society had been built, and with the involvementhaf territories in both the Indochinese and

the Vietnam wars, resulted in a very strained i@hstbetween the two countries.

The Khmer Rouge government reigned the Democradimpuchea between 1975 and 1979.
Aiming at creating a classless society of peasamtsyring and killing off the ruling clique’s
opponents and the nation’s elite was a norm. Honyélve regime was not oriented only at
the internal enemies. With the end of the Indoctenwar in 1975, the Khmer Rouge initiated
a new conflict between Cambodia and Vietham. Tk fo a series of violent clashes
between the former allies, as well as to incursiohthe Kampuchean Revolutionary Army
onto the Vietnamese territory and executing entiiéages. This small scale fighting
continued until the Christmas Day 1978, when thethvdmese army invaded Kampuchea; the
war lasted until January 7, 1979, when it ended Mhie fall of Phnom Penh. Then, the
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Vietnamese could claim military victory, the repretatives of the Khmer Rouge fled the

country, and a ten-year long occupation of Cambbdgan.

While it is beyond doubt that the Vietnamese ineasvas not fueled by purely altruistic and
humanitarian concerns for the Cambodian peopleesoff under its bloody regime, the
resulting toppling of the governing party cannofjui disregarded either. While the Vietnam
was backed up by the Soviet Union, the Democraenguchea and the Khmer Rouge
received support from China (Vietham’s rival in thath). In the environment of the Cold

War and China competing with the Soviet Union fog tiominance in the communist world,
this obviously led to a deadlock. The United Stabe® of the major powers, positioned itself
also on the side of the Democratic KampucheatheeKhmer Rouge. And finally, the United

Nations and its General Assembly called in 1979 viithdrawal of foreign (Vietnamese)

forces from Cambodia, non-intervention and seledetnation of the Cambodian people
(which was endorsed by China, France, the UnitateSt the United Kingdom, Portugal and
Norway; strongly opposing were the Soviet Union aB@dechoslovakia, who blocked

approval of the resolution).

In the United Nations, representatives of both ftivener Democratic Kampuchea and the
newly established People’s Republic of Kampuche@@med their right to represent the
country. And despite their reign defined by atresit most of the world still recognized the
Khmer Rouge as the Cambodian legitimate representaVietnam and its actions were
condemned by the Western powers and the ASEAN @ason of South East Asian

Nations) and faced severe economic and interndtisolation, as well as immediate military

conflicts with Thailand and China.

The ten-year long occupation of Cambodia was notgieed positively by either the
Cambodians themselves or the international commuwihich is quite natural. However, if
we focus only on the invasion itself and on riddihg country of their bloody Khmer Rouge
government, the answer to whether this was a baakfaction or an action worth
condemnation is not that easy. The fact remainsnbiae of the superpowers or the Western
powers undertook the necessary steps to protecCanebodian civilians from the atrocities
committed by their own leaders. And therefore thethamese invasion, though bringing

many negative consequences and deaths in its walsesuccessful in this particular regard.
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Due to the difficult situation of the Cold War, tlatermath of the Vietnam War and the
legacy of the Indochinese wars, the Cambodians Vedréo their own fate and no country
intervened during the four years of the reign ofrén Roug& Should the authorities and
powers within the international community be mdesady defined (which, on the other hand,
one could not expect during the then existing laipdivision of the world), it is possible that
the Cambodian people would not have had to endioie tseatment. That is also indicative of

the need of the current search for the legitimataaity within the contemporary world.

The case of Vietnamese invasion of Cambodia ibtss the dilemma of the just war — in
Johnson’s words, the “tension between positivedgésumption against aggressive war and

natural law’s presumption against injustice” (Bea 2006:108).

Since 1945, international human rights law has bsigmificantly intertwined with the
development of law of war. Centered on theiversal Declaration of Human Rightthese

rights have been representing basic principles lware not to be violated even in wars.

Nonetheless, neither realism nor the legalism Ipageided an answer how to solve the moral
dilemmas related to modern wars. Some believe (6Ran in Bellamy, 2006:113) that the
legalism injus ad bellunshould be replaced by a “praxis of judgment* whiabuld permit a
war with the power to either prevent or end grayastice. Instead of the positive law, the
just war would be oriented towards more natural [&ishtain (2003, in Bellamy) called for a
revived Augustinian approach which would allow til{tarily) punish wrongdoers and to

judge the just cause in more or less objectivegerm

10. Relevance of the legitimate authority concept for the

contemporary international politics

The analysis of the particular positions towards toncept of the competent authority as
presented so far might perhaps appear sketchyn@oddlusive. On one side, it is due to the
limitations of this paper, but also because of ¢bheplexity of the matter and not a single,

conclusive definition of the theory. However, liegk that for my purposes it is sufficient.

® For a deeper analysis, see e.g. Wheeler (2002t&h4): Vietnam’s intervention in Cambodia: tHartiph of
realism over common humanity?
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Why is the just war tradition now once again in thew of modern theorists? For one, as
llesanmi argues, “the abiding appeal of just waotly is grounded in its concern for justice
as a credible reason to use force for the morabtdation or reconstruction of political
community* (2000). Nowadays, the political costaoivar waged is on the rise. Even the most
popular nations strive to legalize the war firstgldhus acquire the moral support both of their
population and of wider international community.ubahing an illegal war has been
understood as unjust for a very long time, andlead to a number of various consequences:
the United Nations can decide on imposing sanctitresvictim nation might exert its right of
self-defense and counter-attack, the country imigathe war might be made internationally
responsible for its actions. All these options\agy real and it is questionable to what extend
would such an illegal and unjust war eventuallpgrsome good to the perpetrator.

We can ask to what extent is this tradition appliedo the contemporary situation? Precisely
because it has been more tradition that a cleatlysingle theory, the just war would possibly
benefit from being more cohesive. That way it coodddeveloped into an adequate tool for
moral evaluating of conflicts both between and wittnodern nation states.

Still, even with the more diversified types of astamn our current international security
scene, ranging from individuals, minor terrorisbgps to states, regional organizations and
supranational organizations, the just war tradikeaps on being applied to the states. One of
the reasons why the just war tradition is not dyantfavor of private individuals and groups
(whether they are irregular combatants, guerrilfaya insurgents, or being labeled otherwise)
fitting into the competent authority concept is dese these usually lack public approbation
and because of their “common practice of engaginactics that are beyond the bounds of
the laws of war” (llesanmi, 2000). It has been dyabis disregard for thgis in bellocriteria
(those of discrimination and proportionality) thiadve raised the many concerns about
extending the moral license to authorize their abeiolence, until now reserved almost

exclusively for states.

As Bellamy also specifically points out (2006: 1B88), especially after the 9/11 events and
due to the global rise of terrorism it is necesdaryevise our understanding of the right
authority precisely in order to be able to “applypnaaningful test to non-state actors”. As he
further states, “there is a widespread presumghiahthe sovereign state is the only authority

capable of authorizing legitimate political violeric

In our system of (nation) states, the legitimatinanity is usually a single person voted into a

position of power. Nations can use the force whinchividuals and/or smaller groups cannot.
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However, with international organizations suchtes Wnited Nations or NATO, the situation
gets more complicated, possible conflicts over @ty rights arise and we get once again to
the core and the point of this analysis and thesith

The following example is one to demonstrate thaspecific circumstances a single nation
can unilaterally decide to take military action,dathis action could be (at least tacitly)

approved by the international community recognizimgmoral necessity to act.
Case (2): Tanzanian intervention in Uganda, 1978 - 1979

The intervention of Tanzania in Uganda (in Uganida &eferred to as the Liberation War) is
a perfect example to compare with the Viethametvantion in Cambodia analyzed above.
Both events occurred at the same time, in the ggopolitical climate — yet their acceptance

by the world could not be more different.

After the decolonization, African states were foeddvithin the boundaries which had been
originally drawn by colonial powers and which didtnmespect the tribes and ethnic groups
living on the given territory. This naturally led tmany international disputes and conflicts
between the states (however, the Organization oic#i Unity prioritized legality before

allegiance in 1963 and confirmed the colonial bosdies sovereign). Territory also stood at

the beginning of the Tanzania-Uganda war.

Having gained the independence, Uganda consistedcohglomerate of various kingdoms
and tribes under the autocratic rule of Milton Ghddi Amin, leader of the Ugandan army,
seized the power during a coup d’etat in 1971 (g ahich was, in fact, supported by both
Britain and Israel). Obote was forced to remaireskin the neighboring Tanzania, where he
was treated as the legitimate Ugandan head of lsyaresident Nyerere. Amin’s violent and
erratic rule of the country between 1971 and 19@%@dver led series of massacres, the
economy in shambles and grave degradation of tii@tsin in Uganda. The army which
Amin stood at the top of witnessed widespread mu@ed eventually turned into a non-
Ugandan mercenary force (a fact that significanthdermined the legitimacy of Amin’s
rule). In order to avert another of the coups stamyrfrom the military circles, Amin decided
to rally and divert his troops by invading the Tanan territory. Until the date of the
Ugandan invasion, the situation between the twantes could have been described as a
“cold war that frequently turned hot” (Acheson-Bmow2001). However, on 9 October 1979,
Uganda initiated invasion into the Kagera Saliamt,area spreading over about 710 square

miles (1840 square kilometers).
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The actual war between Tanzania and Uganda wastbly two different missions. The first
one, forcing the Ugandan troops out of Tanzania sewliring the border was considered as
legitimate as it could get, and completely in adeoice with the rights of counter-attack.
However, the controversy began when the Tanzanrasident Nyerere decided to press
ahead, go beyond the right of self-defense, andageagn humanitarian intervention in
Ugandd.

Tanzanian war aims were evolving along the coufséhe war. While initially Nyerere
strived to punish Amin for his invasion of the Kegé&alient (and for the atrocities his troops
committed there) and to secure the border betweein ¢countries, he also hoped this action
would serve as a incentive for internal uprisingiagt Amin’s regime. It was not until he
crossed the Ugandan border that he chose to tagensibility for the liberation of Ugandan

peoples, capture the capital (Kampala) and topphnArom power.

Officially, the war ended on 3 June 1979. Ugandesipdent Amin was supported by about
3,000 Libyan soldiers, while President Nyerere a&ded by one Mozambican battalion
during the recapturing of the Kagera Salient. Aridlevthere were countries condemning the
Uganda’s invasion (the USA, the Great Britain, @anahe Nordic countries, Jamaica,
Guyana and Zambia), the Organization of the Africamty did not. For this lack of
condemnation and because of the OAU’s later cakh foease-fire (while the Ugandan troops
were still occupying the Kagera region), Presidéyerere opposed and resisted the pressure

to restrain the warfare or to be satisfied withegatiated solution.

Even though the invasion did not bring peace tordga(very much like the Viethamese
invasion did not accomplish that in Cambodia)yéseption was diametrically different from

the sentiments aroused by the invasion which habdraed in Asia only shortly before.

Unlike in the Asian region, Cold War played baraty role in Uganda. Besides Libya (and a
small and little publicized contribution from Mozaique), no other third country engaged in
the conflict; yet the overthrow of the Ugandan goweent was “greeted with almost tacit
approval” (Wheeler, 2002). There was no swift withwdal for Tanzanian troops representing

basically the only source of law and order in Ugaad the civil war raged on after the end of

" For a deeper analysis of the humanitarian aspeete.g. Wheeler (2002), chapteGéiod or bad precedent?
Tanzania’s intervention in Uganda.
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the war — a war which in fact was very costly f@anZania (estimated $500 million; Acheson-
Brown, 2001).

Once again, humanitarian intervention was not reizegl as a principle within international
politics at the time. However, by the reactionshaf community of states, we could judge that
they understood the moral context and necessityingao this action and we could assume

that perhaps the international law was at fauthig situation.

We could compare this war not only with the Vietrme@ invasion of Cambodia, but also with
the Operation Desert Storm in 1991. The choicesitkat Nyerere was faced with resemble
those of President G.H. Bush. And therefore wed@lso assume that should the UN have
granted Tanzania its approval, the invasion wouwdtl Imlave to be considered illegal (yet,
unlike the USA, Tanzania did not possess eitherdbeurces or the leverage to achieve such

a resolution in UN Security Council).

10.1. Does the just war tradition stay valid?

According to Calhoun (2001), the just war theorstdl plausible — even though it can be
introduced by both sides in many of the militarynfticts. It does play a significant role in
motivating troops to fight and other subjects f@tis, as well as companies and corporations)

to fund military actions.

Why is it important to single out an agency or &jsat in general with the authority (and
therefore maybe even with moral duty) to act? Iesecaf humanitarian intervention to be
undertaken or while responding to actions that hakecked the moral conscience of
mankind, lack of a clearly stated duty to intervexfeen serves as a reason to sit on the
sidelines with the belief that another country gyamization will be better suited for acting on
behalf of the suffering group. Walzer comes to ¢baclusion that until a potential global
armed force (perhaps under the auspices of the edurBy Council) is established in the
future, every subject of the international commyniéeds to rely on its own moral awareness
and values (Orend, 2000).

It has been clear that in order to respond to teblpms and new demands of the post-Cold
War world, the framework of collective securitytiigted in the UN Charter in 1945 needs to
be reconsidered. The 1999 Kosovo events highligtiteddivide between what is considered
necessary and legitimate on one side, and wharmigsible under the UN Charter regime on
the other side.
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According to Fotion (2007), the legitimate authpiig a more straightforward principle than
for example the right intention, because it is bjective one, based on a public fact. Because
this principle is also grounded in the laws of estat is naturally clear to everyone. Fotion
believes that until shortly after the Second WoNr, there was little controversy about
authorization. In his opinion, the controversy as know it today is a new phenomenon,
connected to the establishment of the United Natiddith the UN, the opposing positions
arose. Thus we found ourselves in a position wloere group believes that the United
Nations is the legitimate authority in today’s mtgional system (especially with regard to
the wars with humanitarian subtext), while anotbee believes that the sovereignty of the

nation state is still the primary one.

10.2. Reservations and objections toward the just war theory

Just like any other theory, the just war traditi@s had its supporters and its critics. Fotion
(2007) believes that the most common of the olgasttowards the just war is the claim that
ethics is not the primary reason for which warsfatght. Instead, wars are waged for selfish
reasons, otherwise called national interest. Amadhgection, one which is (not accidentally)
closely tied to the previous one, is the attemptige the just war theory as sort of a guise
which is supposed to make the warfare more presienta the public, invoking ethical, moral
and humanitarian concerns. And one more problemesepts the application of the principles
themselves. They can be interpreted in various veaykapplied to different situation, with

bad intentions, as well as with the best intentions

In short, objections have been raised from thefigaa@amp, as well as from their realist
counterparts; and from many other positions. Thisrissummary presented just the most
common ones.

The problem with the authority nowadays is the thet the transnational and multinational
organizations, such as the UN or the NATO, compeatie the national states for legitimacy.
The issue of the United Nations overriding natios@vereignty is a real problem to many
states. However, we could recognize two tendendieszerriding the sovereignty principle
aligns with the state’s desired decision, it isallguquite acceptable and does not cause many
problems. However, if the prospective vote outcamthin the UN seems not to be in favor
of the nation in question, discussions on the natigovereignty and its inviolability spring

up suddenly.
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10.3. Who is the just war tradition useful for?

From what have been described and analyzed abbedéieve it is quite clear how has the just
war theory has been formed, how it evolved oveetand what the particular principles are.
However, there is still the one question of whahis just war theory for. Besides theorists,

philosophers and theologians, who “out there” caudd the theory in the real life?

The answer to this question naturally overlaps whih search for the legitimate authority.
Obviously, those who might find use for the theand the justification it provides, are the
state officials in the position of decision-makiwwgether to go to war. The theory is there to

guide them in their decision, should they choosapaly it.

In the recent past, for example, the just war hasnbmentioned several times by the
presidents of the United States. In 1991, durirg@ulf War, the just war and especially the
just cause have been called upon by those in faividverating Kuwait (interestingly enough,
the last resort principle had been invoked as wdlbth by the supporters and the opponents
of the invasion). Then the wars in Afghanistan amdraq came along. While the case of
Afghanistan was clearer, the debates over the @emtsial Iraqi operation were endless.

Again — was the just war theory used as a disgoispursuing one’s own self-interests?

It is most likely that the discussion is usuallycempassing both positions, mixing the
national (or multinational or even internationahterest with the ethical and moral
considerations. In any case, there is always tidigand international pressure and pursuing
purely selfish interests does not make one look yeod. Fotion (2007) suggests that the
theory has probably been used much more than wédwiherwise assume. In the article
where Fotion discussed the just war theory dufiregMietnam War (1955-1974), the Afghan-
Russian war (1979-1989), the Falklands war (198®),Gulf war (1991), the Chechnya war
(1999-2000), the Irag war (2003-2011), and the omgavar in Afghanistan (2001- ), he
argues that the theory is “probably used more sp&octively than prospectively” (2007:30).

Case (3): The Gulf War, 1990-1991

The Gulf War was one of the first major internatibononflicts of the post-Cold War era, and
one of those which were met with significant suscaad a decisive military victory. As
mentioned above, it is also a military interventiamich could be compared with the
Tanzanian action in Uganda in order to show thé&udt of the United Nations and

international community as a whole.
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Unlike in the two cases analyzed above (Tanzarads Vietnam’s), the first Iraq war was
waged by an UN-authorized coalition of states uriderleadership of the United States on
one side, and a single state (Iraq) on the othiw. Sihe reason for the war was the Iraqi

invasion of Kuwait, which began on 2 August 1990.

After nearly a decade long Iran-lIraq war, Saddamsddin found himself in debt to both the
Saudi Arabia and Kuwait, and eventually saw a watyio invading the neighboring Kuwait,
which he had claimed was a historical part or Bagways (and which he proclaimed Iraq’s
nineteenth province after taking control over tloeirdry on August 28). The invasion was
met with widespread condemnation; not only from Western countries, but also from the
Arab states in the Middle East, Russia, or ChingenEthough formally neutral, the United
Stated had supported Iraq materially in the lat@rar with Iran; relations between the two
countries had never been quite warm though. Anth@eihave been the relations between
Irag and Kuwait. In 1989, Iraq raised complaintst tkuwait kept on overproducing oil (thus
not respecting their respective quota and causiagotl prices to fall), and that the country
was slant-drilling into the Rumayla oil field oretliraqi territory. After initiating the invasion
on August 2, Saddam Hussein quickly succeeded Gagtuwait, and after the royal Al-
Sabah family fled the country (to find refuge inuBaArabia), he was left in control of the

country.

A swift response to the invasion came from the &thiNations, where Kuwait and the US
requested a UNSC meeting within hours. Subsequeatiymber of resolutions were passed
in the Security Council, beginning with the Reswmnt660 of August 2 (condemning the
invasion, demanding unconditional withdrawal ofgir&roops from Kuwait and calling for
immediate negotiations), the UNSC Resolution 6&dpfsing trade sanctions on Iraq), the
UNSCR 662 (declaring the annexation of Kuwait raid void and condemning measures
taken in order to strengthen the hold on the ingamtrintry), the UNSCR 665 (permitting the
use of naval force to enforce the sanctions), tNSOR 670 (prohibiting air traffic) or the
UNSCR 674 (demanding compensations for financssés and human rights violations in
Kuwait). According to the judgment of the USA’s C{8entral Intelligence Agency), these
measures could have taken at least a year untj Wwas forced to comply with the

Resolutions.

While Saddam tried to link the possible withdravilmdm Kuwait to the issue of Israeli
occupation of Palestinian territories, the Unitadt& launched the first part of the military

measures, the Operation Desert Shield. As the gagumwent, if Saddam took control of the
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Saudi oil fields as well, it would basically giverhcontrol over the major part of the world’s
oil reserves. In order to prevent this risk, thee@pion Desert Shield began on August 7,
1990, and eventually more than 500,000 US soldiense dispatched in the Saudi Arabia.
However, these were defensive measures taken @ilyep the Iraq out of Saudi Arabia, and

perhaps to use some deterrence in order to faagetdrwithdraw from Kuwait.

The turning point in forming of the coalition areid on 29 November 1990 when the UNSC
passed the Resolution 678, authorizing membersstatase “all necessary means” to achieve
Iragi compliance with the previously passed Resmhst The deadline was set for 25 January
1991. Thirty-four countries eventually joined thetidragi coalition. There were several

public justifications to enter a war with Iraq. $tirand foremost, it was the occupation of
Kuwait and the threat this posed to Saudi Aralha (S ally and a key oil producer); among
other reasons it was the history of human rightssabin Iraq or its possession of biological

and chemical weapons.

Neither the UN Resolutions nor various attemptsegfotiating led to any solution. The actual
military action (Operation Desert Storm) began oh January 1991. The massive air
campaign was followed by a ground operation (coneth Operation Desert Saber) on
February 24, and the coalition achieved a strikirepry, when only one hundred hours after
initiating the advance on the ground they were ableleclare a cease-fire. Freedman and
Karsh (1991) identify two crucial mistakes on thaqgi part; the first strategic mistake was
releasing the Westerners who had been kept hostagiesecond one was not attacking the
coalition forces in Saudi Arabia. The Iraqi strategas instead to rely on the defenses built
around Kuwait and to pull the coalition troops it@round battle, which could inflict high

losses and thus weaken the other side’s politidal(as Saddam was counting on the US
sensitivity to casualties). However, a messy growad was what the coalition intended to

avoid — with success.

The US administration claimed that the primary obye of the war was not a regime change
in Iraqg, but only the liberation of Kuwait. That wehy the Kuwaiti forces were the ones to
liberate the Kuwait City. On 27 February 1991, irbgops were ordered to retreat from
Kuwait, and the next day, on February 28, Presideabrge H. Bush declared Kuwait

liberated. While the coalition troops (the Americ&ritish and French forces in this case)
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entered the Iraqi territory while pursuing the eating Iragi soldiers, they soon turned back
and retreated to the borders of Kuwait and Saudbidf. Regime change in Iraq would most
likely have been a highly unwise action on the paftthe United States, bringing

responsibility for Iraq’s future development, splieg alarm among the Arab members of the
coalition and quite positively leading to clashathwhe Soviet Union and China, who were

generally supportive of the war.

A striking achievement, which also distinguishes thvar from many other conflicts, is the
fact that the Western members of the coalition (im¢ed States, the United Kingdom and
France) were in the position to use their UNSC nenstiip to tip the scales in favor of
legitimizing the action taken against Iraq. Tharary political goal — Iraqi withdrawal from
Kuwait — had been quite clear from the outset amgtessfully accomplished. On the other
hand, both Kuwait and Iraq suffered huge damageSautiam Hussein was able to retain his

hold on power in Iraq (a fact that eventually led/ét another war in the Persian Gulf).

From the standpoint of the just war theory, thef@ur can be evaluated in all the just war
tradition’s principles. However, what is of ourdrgst is the legitimate authority. And as is
generally believed, the Operation Desert Stornilledf the requirements as much as possible
within the contemporary world order. Not only wag tintervention based on a UN Security
Council’s Resolution and granted the United Natidnlessing, it was also carried out by a
wide and multinational coalition of states. Prelgidbe fact that troops from several cultural
dimensions supported the military move against brasfows unique legitimacy upon the Gulf
War. Although certainly not without critics and ebjions of both the reasons and conduct of
the military action, the Gulf War example perhapevgs that this is as close as we can get to

the legitimate authority in today’s world.

10.4. Just war and the problem of terrorism

For more than a decade and most definitely sint&, 3érrorism has been one of the biggest
challenges the international community has to fatehe aftermath of the attacks, President
George W. Bush called for a “war against terrorisArid it did not take long until the word

justhad been recalled as well.

8 For a more extensive military strategy analysighiea Gulf War, see e.g. Freedm&nKarsh (1991): How
Kuwait was won: strategy in the Gulf War.
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Since then, the United Stated have used the fgamst the regimes in Afghanistan and Iraq
and overthrow the local regimes. The discussiouaibether these actions can be viewed as
just or right can be primarily approached fromthtee perspectives on the ethics of war: the

just war tradition, realism and pacifism.

The US behavior after 9/11 was quite typical fag thalist logic of war, therefore the primary
association. The USA claimed their right to defémeinselves which as such would allegedly
need no further explanation or justification. TheoBye W. Bush’s belief that no moral
constrains can be placed above the interests dtiited States is naturally in dire conflict
with the just war tradition and its criteria. Inost) the problems of the realist approach to
terrorism as applied by the United States undesiékeat G. W. Bush are best summed up by
Bellamy (2005). First, the disregard for the nowh&ehavior put the international society, its
order, and a whole set of customary practicess&t Second, such behavior, based on the
notion of necessity, might in fact encourage thenen to follow suit and use similar
approach, which would eventually lead to a situatmthout any valid moral boundaries on
which we could base our judgment. Third problers lrethe fact that unjust behavior in war
would eventually make it much harder to put an #nthe war and build a sustained peace.
And finally, covering all the actions and operaiaimder the name of war on terror would
inevitably weaken the cause which was initiallytjaad undisputed (for more see Bellamy:
2005).

The problem with the pacifist approach is the thet since it rejects all wars as unjust, there
is virtually no option to judge the particular raliy operation on it justness. We could

therefore turn to the remaining approach, whidfésjust war tradition.

Bellamy (2005) again gives reasons why the justisvélie most convenient tool for assessing
the modern war on terrorism. The first reasonhis tradition of thought in the Western
political and academic debate. Second, it is atamraing to Bellamy “deeply embedded in
the Western way of war”. And the last argumentawok of the just war is the similarity and
closeness between the just war and our contempior@mational standards for and norms of
wartime conduct. The just war has already spreay wast its area of origin, the

Christendom, to the modern world society, and cepted by the most leaders as such.

There are two aspects to the legitimate authoritycpple, the permissive and the restrictive.
As it permits a certain sovereign entity the optiorwage wars on one side, it is restrictive in
regard to private persons and ordinary citizensyiom the authority to wage and prosecute
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wars is denied. And both these aspects play anriaumiorole when dealing with the issue of

terrorism.
Defining terrorism

To better explain the relation of terrorist groupur modern international order and the just
war theory, | am going to borrow the insight of BenZupan (2004). The modern
international community and the societies withie aiready quite far from the Hobbesian
state of nature, with its anarchy, private wars abdence of justice and injustice. Private
persons, such as the terrorist groups, who wislpursue private wars, however, put
themselves into the state of nature towards theofethe humanity. In their unwillingness to
abide by the laws of the society, they employ vasicoercive measures in order to achieve
their goals. In their pursuit, they do not recogniigher authorities, proscriptions, or limits
which would bind them by the general notion of igest According to Zupan, “it might even
be more accurate to say that they deny the relevahiccommonly accepted notions of
justice” (2004). So not only do the terrorists radtide by an internationally recognized
authority, through their acts they go as far addny its relevance. And therefore by denying
the authority of a modern state and of the estaddiorder, they are practically denying their

morality as well.

This is almost certainly true for a terrorist grosyich as the al-Qaeda. Are all terrorist acts
inherently unjust then? Although James Turner John& writer on war ethics and the
modern just war theory) argues that

(...) terrorism by its nature aims to undermine amdde these goodgf political
communitieg and this attacks all people who benefit from them). The kind of
violence we today call terrorism is evil in its yenature, because it attacks the
foundations of political community itself. There n® justice in terrorism, only
injustice(1999).

However, it is hardly acceptable just to assume dlderrorism is inherently unjust, without
any further comment or explanation. For the sakéhf chapter, | am going to elaborate
shortly on the characteristics. Despite variousiigpis on the matter of terrorism, we could

agree that:

1. Terrorism as a violent act is politically motivated
2. The perpetrator is a non-state actor or non-statesa
3. The target group are non-combatants.

69



4. The goal is to create fear within societies.

By judging whether these characteristics are justirgust, we can conclude whether the
terrorist movement is just or not. Because of #eking legitimate political authority on the

side of a terrorist group, their pursuit could ptified in the light of the just war theory, as
the widespread presumption goes (this whole issmgldvundoubtedly deserve more space
and deeper elaboration, one that would be too muithregard to the extent and focus of this
thesis; for more see again for example Bellamy,5200However, what definitely sets

terrorism apart as unjust under scrutiny from amgotetical approach is its targeting of

civilians.

What remains is the responsibility of the restha world to face the challenge of terrorism —

and here again comes the question of the justiveary to the fore.

Quite a few of the conditions ¢fis ad bellumwere not difficult to satisfy in the wake of a
terrorist attack. However, the legitimate authomtith the power to decide on the future
actions is not one of them. As we have seen, theetlistates under president G. W. Bush
have surely felt to embody this authority. Howewbg war on terror was not proportionate in
the sense that it subsumed operations which htd td do with the original just cause
provided by the 9/11 attack on the USA (the just imats classic form did not even discuss
the proportionality of a war waged without a jugtise, because all violence in an unjust war
would be likewise unjust). The just and justifialoletion when waging war on terror would
have been a clearly planned and executed war Qaetla instead of targeting the Hussein’s

regime in Iraq.

It is not only in the interest of the United Statiest that of many other states as well, to deal
with terrorism that often leads to state failuréefiefore the two prevention imperatives are
closely interlinked; to prevent terrorism meansbgage in humanitarian actions in order to

prevent the eventual state failure.

10.5. Just war and the humanitarian intervention

Besides terrorism, humanitarian interventions ametlger primary international security
problem and a hotly disputed issue. Here too agembral and the strategic realms tightly
intertwined. Humanitarian interventions aim at sgvinnocent from certain harm. The major
turning point in our understanding of its necessigs the Rwandan genocide and the world’s
failure to prevent or later halt the atrocitiessen of omission” as aptly expressed by the UN
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secretary-general Kofi Annan. It is already quiteac among the international community

that horrors such as the Rwanda should not be fiechagain.

It is a highly contested question whether the iittlial states or regional organizations have
the responsibility to protect suffering civilianender perhaps the R2P norm, as discussed
later), or whether such an intervention would iadtdegitimize an interference into the
internal matters of a weaker state by their stromgeinterparts (and therefore be used as a
“Trojan horse” as suggested by Bellamy, 2005b).

It is accepted that within our international systefistates, the UN Security has the right to
authorize humanitarian intervention under the UNa@r, Chapter VII. As Bellamy points
out (2005b), the interpretation of “internationalage and security” has been expanded in the
1990s. This expansion includes measurements tegtrotvilians in safe areas such as in
Bosnia, to maintain law and order and protect aigpes such as in Somalia, or restore a
toppled government such as in Haiti. So far thaassare quite clear. However, it is still a
guestion of who has the legitimate authority torapp humanitarian intervention when the
Security Council is blocked by veto and unabledi? a

A watershed came with the intervention in Kosovojikegal but legitimate” operation. Even
though it was not legal according to the internaiolaw, it was “sanctioned by its
compelling moral purpose” (Independent internaticc@nmission on Kosovo, 2000). The
notion of an intervention with the goal to averearhuman suffering was subsequently to a
greater or lesser extent accepted by the statésterhational community, except for (not
quite surprisingly) the hostile attitudes of Russhina, India, and the Non-Aligned
Movement. The ensuing ICISS (International Comroission Intervention and State
Sovereignty) Report and the notion of the respalityitio protect were on the other hand
most favorably received by Germany, Japan, or CGanaéldese were the countries that were
searching for a way out of yet another possible dnitarian intervention confusion after the

Kosovo one.

With the Iraq war of 2003, the position of certatates towards humanitarian interventions
changed, as they feared that such an action isteagyuse. The United States (and its closest

allies) were hit in their position as carriers lo¢ thorm.

In the problem of humanitarian intervention, idealdiand realism are two prominent schools
of thought playing role here. While the idealismpgorts the idea that humanitarian

interventions are multilateral and cooperation-dagealists believe that governments of
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states are the primary actors, acting on the lmddiseir both long- and short-term interests.
Rarely is the just war tradition explicitly cited ithe context of the humanitarian intervention,
even though as we will see, the concerns raisedgisuch debates fit quite well into the just

war framework.

The debate about the humanitarian interventiorerdered on the modern international law.
This approach equates what is legitimate with idhéggal — a different approach than that of
the just war tradition. However, the law can harctbyer all the incidents that might possibly
happen. And the question remains, what then? Tieyar tradition with its moral constraints

and responsibilities promises to hold an answerraodgnizes that ethical concepts of justice

are as important as the legal concepts of juskoalél, Smith, 1998).

11. Responsibility to Protect

~-Humanitarian intervention has been controversiath when it happens, and when it has
failed to happen.(ICISS Report)

Responsibility to Protect (R2P, sometimes also RisR new form of international security
and human rights protection which hopes to addiessnternational community’s failure to
prevent, or even stop, genocides, war crimes, &riagainst humanity and ethnic cleansing.
This new framework has been created with the imdemf substituting the previous ad hoc

humanitarianism. In brief, the R2P stipulates that:

The primary responsibility for the protection o$ ipopulation (from genocide, war
crimes, crimes against humanity and ethnic clegidirlongs to the state.

The international community is entrusted with tlesponsibility to assist states in
fulfilling this responsibility.

The international community is responsible to uspprapriate diplomatic,
humanitarian and other peaceful means in orderdtegt the populations. If a state
does not protect its population or if the statelitss the perpetrator, the international
community is to employ stronger measures, up tactiective use of force (through
the UN Security Council).

According to Bellamy (2010), there is a generakagnent that the R2P is a norm — but not on
what kind of norm it is. More than a single norm,is rather a “collection of shared

expectations that have different qualities”.
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11.1. History of the Responsibility to Protect

This overview is also to a large degree a histdrjhumanitarian intervention, attitudes
towards it, and of the struggles between natiooaeignty and humanitarian concerns.

In 1625, Hugo Grotius in his wor®n the Law of War and Pea@gued that intervention
with the aim of helping a nation to resist tyranggnstituted just war. Since the sixteenth
century, it was generally understood that the stateereignty equaled a license to Kill;
internal affairs were no one’s business but okthee itself.

In the aftermath of the Second World War, intewrai efforts aiming at protecting civilian
populations in armed conflicts and at preventintg & genocide, crimes against humanity
and war crimes emerged. On December 9, 1948, theGdheral Assembly unanimously
adopted theConvention on the Prevention and Punishment of Ghiene of Genocide
However, between the 1940s and 1960s (not quitecictentally at the time of the demise of
European colonialism in Africa and Asia) state seignty became a highly sensitive issue
for the newly independent countries and one thatlavbe often cited as an argument used
against humanitarian intervention. During this timmemajor shift occurred in the nature of
violent conflicts; the large inter-state wars weénereasingly replaced by violent internal

conflicts with the majority of victims being civans.

The 1970s saw three major interventions with hutaa@an subtext: in 1971 India intervened
in the bloody civil war between Pakistan and Eastkiflan (which later declared

independence as Bangladesh); 1978 witnessed Viagmading Cambodia and deposing the
Pol Pot’s regime; and in 1979 Tanzania interveneitheé neighboring Uganda, which at the
time suffered under the rule of its dictator Idi AanmAll three invasions had common

characteristics — they were fought because of #inecplar national interests, but each of them
also aimed at preventing further mass killingsigiflians (i.e. genocide). These three actions
have been seen as kind of precursors of the huangmtinterventions; thought at the time,

they were not welcome. Instead, they were generajécted and attacked.

However, old habits die hard and the non-interneentiule was one of them. The need for
developing a functioning concept was a result efttagic events of the 1990s, when neither
the UN nor the international community preventeg éthnic cleansing of Tutsis by Hutus in
Rwanda in 1994 and the atrocities committed by 3$ertes in Bosnia one year later. The
reactions of the international community were oftenratic, incomplete, or even

counterproductive. When the UN Security Counciliagéid not meet the demands of the
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international community and the intervention in Kes was not approved, the NATO

countries decided not to stay aside and to aceanstThe NATO intervention in Kosovo,

being “broadly supported, successful, and illeg&dreign Policy, online), set an “uneasy
precedent”. It is not surprising that near the ehdhe millennium, there was a significant

need to deal with the contemporary crisis prevenaad response practices: not only the
security of the state, but also the security ofdbemunity and the individuals must become
priority in national and international policies @@®P, online).

The path towards the R2P itself began in Septer2®@® when the Canadian Prime Minister
Chrétien announced the establishment of the Intieme& Commission on Intervention and
State Sovereignty (ICISS). This Commission wasgaesl with the task of drawing up
guidelines for a new legitimization of humanitariemervention and addressing the moral,
legal, operational and political issues involvediil@ing on Francis Deng’s concept of
sovereignty as responsibility, and after consulivith governments, NGOs, academics and
policy think tanks, the Commission for the firsié presented the terResponsibility to
Protect(Deng, a Special Representative on Internally Rtgs People appointed by Boutros
Boutros-Ghali, came with the notion that sovereigrg responsibility implies the existence of
a “higher authority capable of holding supposeceseigns accountable”; Bellamy, 2008) The
final paper bearing the same title was release2D01. A crucial question was addressed by
the Commission — i.e. when state sovereignty miesd yn order to protect against the gravest

violations of humanitarian and international law.

Even though the times after 2001 were not the fasstrable for new intervention concepts
(both because the focus has shifted to countesrtemn challenges and actions and because of
fears of possible misuse of this policy), the UNAfc&Summit in September 2005 witnessed
unanimous adoption of the “responsibility to praoteas a principle for preventing “atrocity
crimes” in its articles 138 and 139 (among the gonents insisting on meaningful
commitment were countries such as Argentina, CMlexico, Rwanda and South Africa, to
name just a few) and in 2006 it was reaffirmed Iy Security Council. The concept was
intended to become the first step in the new iatiéonal legal framework aimed at putting a
stop to war crimes. Ban Ki-moon himself identifib@ effort of moving the R2P “from words
into deeds” as one of the cornerstones of his effieriod. In the Resolutions 1674 (on the
Protection of Civilians in Armed Conflict) and 17@&uthorizing the deployment of UN
troops in Darfur) the UN explicitly referred to tR2P and the paragraphs 138 and 139 of the

2005 World Summit Outcome Document.
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After several attempts to put this principle togtiee in 2008 (in the cases of Burma and
Zimbabwe), the first serious test for the resotvadtually act came with the Libyan case (for
a more thorough account of the cases when the R2Referred to, see for example Bellamy,
2010).

On 17 March 2011, the UN Security Council adopteel Resolution 1973. This resolution
condemned Qaddafi, imposed a no-fly zone over Lilcgdled for immediate cease-fire and
was a precursor of the coalition forces” strikeldmya. On August 20, the Libyan rebels
backed by the NATO power ended Qaddafi’s rule byai(see below).

Finally, the UN Secretary General’s report impletimgnthe Responsibility to Protect stated
Ban Ki-moon’s commitment to turn the R2P concepb ipolicy. Moreover, the report
outlined a three-pillar approach identifying measuand actors involved in each pillar. This
approach follows the succession of individual resalities as identifies already at the
beginning of this chapter (pillar one aiming at thates themselves and their responsibility to
protect their citizens; pillar two calling on tha&ternational community and its responsibility
to help the individual states; and the third pillawaking the international community

responsible for taking timely and decisive actiomase of crisis).

Even though the ICISS was in its final report vergreful to avoid using the term
humanitarian intervention, the discussion about ldggtimacy and limits of the R2P has
obviously been alive and the opinions and attitudesards the R2P differ. Nevertheless, not

a right to intervene, but the responsibility foofaction remains at the core of this approach.
Case (4): The Intervention in Libya, 2011

The Arab Spring, a wave of both nonviolent andefidlrevolutions spreading across the Arab
world, reached Libya in early 2011, and the resglitrisis was both unexpected and rapid.
On 15 February 2011, the protests against Libyafsrious leader Muammar al-Qaddafi and
his oppressive regime began in Benghazi, and samed violent and escalated into a full-
scale rebellion and civil war. When Qaddafi answength a brutal crackdown, it became
evident that the Libyan revolution would not folldtne path of rather nonviolent uprisings in
Tunisia or Egypt. While the revolutionaries (manf tbem defected from the Libyan
government and army) established the TransitioraioNal Council, and were met with
quick success and advancements at first, the céalyalsto Qaddafi kept on fighting, retook
most of the country and were moving eastwards tdsv&@enghazi (with the population of
more than 700,000).
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The international community acted swiftly in théoyan case. The UN Security Council in its
Resolution 1970 from February 26 condemned theotiferce by Muammar Qaddafi, placed
sanctions on its regime, as well as arms embarddraaze of Qaddafi's assets. The states of
the Arab League reacted likewise, suspending Lfbya their sessions and calling for a no-
fly zone over the Libyan territory. On 17 March 20the UNSC passed the Resolution 1973
(with ten countries in favor: the US, the UK ana@ifree, Bosnia and Herzegovina, Colombia,
Gabon, Lebanon, Nigeria, Portugal, South Africaj iwe countries abstaining from the vote:
China and Russia, Brazil, Germany, and IAdiauthorizing the international community to
enforce a no-fly zone and to use “all necessarysorea ... to protect the civilians and
civilian populated areas under threat of attackisgthg of the Resolution is already indicative
of the shift in the Security Council’s attitude trds the use of force for the purposes of
human protection. As Bellam& Williams state (2011), this was the first time tH&lSC
authorized the use of force for this reasons agahes wishes of a functioning state (as
opposed to e.g. in Haiti, Democratic Republic ofn@m Liberia, Sierra Leone or Cote
d’lvoire). Its role played also the new Joint Ofion the Prevention of Genocide and the

Responsibility to Protect.

Two days after passing the UNSCR 1973, the intemnalk coalition launched air and missile
strikes against Libyan forces, destroying Libyarsdafense systems, rescuing the citizens of
Benghazi and enforcing a no-fly zone in accordawith the Resolution. Acting on the
Resolution 1973 were in the first line the Uniteshg@dom and France, sharing the command
with the US, and further supported by the forcesCahada, Belgium, Bulgaria, Denmark,
Greece, ltaly, the Netherlands, Norway, RomaniairgpSweden, and Turkey, as well as
several Arab states (Jordan, Morocco, Qatar antUtited Arab Emirates). On March 27, the
NATO assumed the command of the actions (from thercodenamed Operation Unified
Protector), which was only a logical step, considgthat the majority of intervening forces
were recruited from NATO member states. Becaus&k#solution 1973 stood at the base of
the Operation, the tasks were clear: protectiothefLibyan civilians, enforcement of the
arms embargo, and upholding of the no-fly zone.odding to Washington, intervention in
Libya was fully consistent with the ResponsibilityProtect.

° For a deeper analysis of various states’attittoleards the Resolution and the dynamic within tleeusity
Council, see e.g. Bellan& Williams, 2011.
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Even though the NATO operation did encounter proislevhile protecting the civilians, the
Libyan opposition managed to strike back at Qadslédirces by mid August and then in two
months” time secured the entire country, captused, eventually killed Qaddafi. Following
the successful advancement of the Libyan opposfoaces, the Operation Unified Protector
was ended on 31 October 2011, 222 days after &rbego Daalder (US Representative to
NATO) and James Stavridis (NATO’s Supreme Allied@mander) in their article (2012)
appraise the Operation as a “model interventio @mnclude that the NATO succeeded “by

any measure”.

Like in the Gulf War, the intervention in Libya waarried out by a coalition of states, both
from the Western and Arab world; and both interi@rg were met with military success.
However, what distinguished the Libyan case frore thperation against Iraq was the
involvement of NATO. In Libya, NATO coordinated theint action of eighteen states
(fourteen of which were NATO member states) undafied command. There have been
undeniable advantages to NATO involvement — amdhgrs it was the common command
structure, common doctrine for the conduct of milit operations, common capabilities and
standing mechanisms for the smoother coordinatmhca@mmunication. In contrast, ad hoc
coalitions (such as the one established in ordérte Saddam Hussein out of Kuwait) need

to start basically from scratch.

The answer to the events in Libya was in a starkraest with the slow reaction to e.g. the
atrocities committed in Kosovo (and perhaps duthéoswiftness of the reaction, it was also
comparably smaller, involving only about one-fifdf the military assets employed in
Kosovo; Daalde& Stavridis, 2012). NATO and its member states geshdemonstrated in
2011 that the organization can take on more compled increasingly global security
challenges typical for the globalized world. Theort of Arab countries proved critical as
well, providing the Operation with more politicalditimacy.

The revolutions of Arab spring have taken diversapgs, from more to less violent ones.
While the Tunisia or Egypt were on one end of {ectrum, Libya or Syria were on the other
end. Yet the international community decided toigleely act in the Libyan case and not in
the others — the question is, why? In his speeam fiMarch 2011 (the White House, 2011),

President Obama said that

given the costs and risks of intervention, we ralyghys measure our interests against

the need for action. But that cannot be an argunfen never acting on behalf of

77



what'’s right. In this particular country - Libya at this particular moment, we were
faced with the prospect of violence on a horrifiale. We had a unique ability to stop
that violence: an international mandate for actianbroad coalition prepared to join
us, the support of Arab countries, and a plea fefphfrom the Libyan people
themselves. We also had the ability to stop Qaddiirces in their tracks without

putting American troops on the ground (...).

With the time and space that we have provided Her ltibyan people, they will be able to

determine their own destiny, and that is how itidtide.

The decision whether to intervene in Libya was medsier by Libya’s lower geostrategic
importance and few reliable allies (compared with, example, Syria). According to the
judgement of the Time magazine, President Obandn;tlintervene in Libya despite great

risk. He did it because it was a relatively lowkngenture” (Crowley, 2012).

The implication of the Libyan intervention are aleBy passing the Resolution 1973, the UN
Security Council proved that it will not be preveatfrom authorizing use of force for

protection purposed principally only because of ek of host state’s consent. Another
keypoint in the decision to intervene was the mefship between the UNSC and other
relevant stakeholders, particularly regional orgations (in this case the League of Arab
States” belief in the necessity of taking actionvpd critical). The UN Security Council

proved its willingness to step up, assume the mspoity and authorize the use of military
force in order to uphold the human protection. Tikia undoubtedly a step in the direction of

a strong, legitimate authority, as required byjtis¢ war tradition.

As | have mentioned above, the Responsibility totéat played a significant role in the
decision-making process preceding the intervennoibya. The next part will focus on the

development of the norm and its implications fod &éies with the just war.

11.2. The ICISS Report of 2001 vs. the 2005 World Summit outcome

As the name already suggests, the International nissmon on Intervention and State
Sovereignty (ICISS) aimed to reconcile the stateesmignty with the occasional need for
armed intervention for humanitarian reasons. ThH&8CReport from December 2001 sums
up the key principles on the Responsibility to Bebtat its very beginning. First, it stresses
the belief that state sovereignty implies respaligib— and that states themselves are
primarily responsible for the protection of theitizens and residents. Should the particular
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state find itself in a position when it is unableunwilling to uphold the protection of its

people, the principle of non-intervention yieldghe international responsibility to protect.

The responsibility to protect is based on (a) dilans stemming from the sovereignty, (b)
responsibility of the UN Security Council for theamtenance of international peace and
security, (c) legal obligations of internationahmanitarian law, and finally (d) on the practice

of states, organizations and the Security Council.

The report also outlines the division of R2P intwee kinds of responsibility: the
responsibility to prevent, to react and to rebuddof which the prevention efforts are
distinguished as the “single most important dimemsilt is important to remember that the
norm was not intended to secure tight of the big and strong states to do anything, but t
represent and stress tihesponsibility of all the states of the world to protect theirmow

populations, and help others to do so.

The proposed measures for external interventioludiec a continuum of mechanisms from

less to more coercive in nature, from human rightitoring to the use of sanctions, arms
embargoes, war crime tribunals, preventive deployroé peacekeeping forces and the threat
of force (Chandler, 2007).

For various reasons (one of them were fears oatardlism, especially that of the American
kind) the 2005 World Summit outcome document presdime principle of R2P in many
respects different from the original 2001 one, etlwough the name and idea behind the

concept remained the same. The R2P is found ipahegraphs 138 and 139 of this Outcome.

The most apparent difference between the concegpteofesponsibility to protect as laid out
by the ICISS and as passed by the world leade2805 lies in the omission of the criteria for
intervention (the criteria will be analyzed latarthe text). Other measures curbing the power
and authority of the Security Council were left,cag well as the conduct for the use of veto
power and the opening for coercive measures nbbaaed by the Council (Bellamy, 2008).
The World Summit therefore emphasized the roldefihternational community, while at the

same time downplaying the armed intervention.

The original notion that the R2P stems from, andults in both responsibilities and
obligations of the international community as a ieh¢and the UN Security Council in
particular) did not pass the World Summit eithestead, the Council committed only to

“stand ready” to act when necessary.
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Even though this evolution seems unfortunate fer R2P concept, Bellamy (2008) argues
otherwise. In his opinion, the scope of the pritecipas been clarified, and the relevant roles
and responsibilities of different actors have beenfirmed as well. The R2P still affirms
responsibilities of the states to their own citgethose of all states as members of the
international community and those of certain ingiins (the UN Security Council). Criteria
for the use of force are however not one of thebattes of the R2P. As Bellamy argues, the

rejection of these criteria was “politically ineaftle and practically inconsequential”.

In the following text, it is still important to pagttention to which of these two R2P concepts
is analyzed, whether the ICISS Report or the W8udhmit Outcome.

11.3. The Just war within the R2P concept

In case the prevention efforts fail, the internagilocommunity commits to the responsibility
to react. Military intervention is one of the stepkhough an “exceptional and extraordinary”
one. Either “large scale loss of life*, or “largeate ethnic cleansing” (whether actually
happening or imminently likely to happen) standite beginning of a legitimate military

intervention.

The ICISS did not start with the UN Charter wheabelrating on whether intervention is
permissible, but instead proceeded from the pointiew of potential victims and their
protection. This enabled the Commission to comewih moral criteria for military
intervention, which should exist independently mternational law or any political decision
made within the Security Council. These criterigsoacalled just cause thresholdsr
precautionary principlesshow just how close the Responsibility to Protedb the just war
tradition. The criteria which must be satisfied arder for a military intervention to be

justified as responsibility to protect are cleaibrived from the principles of just war:

0 Just causeThe aforementioned reasons are the only reaswnshich a R2P can
be legitimately employed.

0 Right intention Disregarding other possible or alleged motivesifbervention,
halting or averting civilian suffering must alway® the primary reason and
purpose of an intervention.

0 Last resort Not surprisingly, also here is the military actipermissible only when
all other measures of peaceful resolutions haven beglored — and failed.

However, the preceding peaceful means do not rekd hecessarily all employed
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one after another and to an exhausting level ifethe a reasonable ground for
believing they would not be successful.

0 Proportional meansThe minimum possible scale, duration and intgneft the
military measures in order to fulfill its objectwshould be employed.

[0 Reasonable prospectdust like in the just war tradition, a reasonatit@nce of
success must exist that the military interventiol imdeed lead to halting or

adverting the suffering.

Although the criteria did not pass the World Sumimi2005, there was a sound reasoning for
including them into the original report. First, hevere supposed to “create expectations
about the circumstances in which the internati@oehmunity — primarily the UN Security
Council — should become engaged in major humaaitadatastrophes” (Bellamy, 2008).
Another reason the members of the Commission hadhimd was providing a way for
legitimizing an intervention not authorized by t8ecurity Council. And finally, they were
intended to constrain governments in potential amighe R2P and halt a possible spread of

interventionist tendencies.

It is hardly surprising that the permanent memluzdrshe Security Council were skeptical
about these criteria. China and Russia voiced coscabout potential bypassing of the

Council, while the United States saw the critesadimit put on its freedom to act.

However, it is not at all guaranteed that thestega would be helpful in cases such as the
intervention in Kosovo. One group of states woutdbably always argue that the criteria
were satisfied, while the others would argue otlieewEven without the criteria, the Kosovo
intervention for example is widely being understoasl illegal, but legitimate on moral
considerations. Moreover, international law alreamyers the use of forces against the
atrocities of genocide, and it is doubtful theemita would significantly contribute and add to
those norms, considering they are not absoluteriifthe R2P identifies its thresholds, scope,
and responsibilities sufficiently without the crite we do not need to focus on what is left
out, but rather on the operationalizing of the @pfe in its current form.

11.4. Right authority

Traditionally, the legitimate (or right) authority one of the conditions of a just war. The fact
that it is singled out in the ICISS Report confiritsscrucial position. However, if we remind

ourselves of the realities of today’s world andtld international community, it is not
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surprising at all. Actually, the Commission found @verwhelming consensus” on this

matter and in the Report (2001a) clearly statets tha

there is no better or more appropriate body thaa thnited Nations Security Council

to authorize military intervention for human pratieo purposes.

In the same paragraph it also assures that “theigasot to find alternatives to the Security
Council as a source of authority, but to make teeuBity Council work better than it has”
(ICISS Report, p.xii). Before any military interv@n, a state or a coalition of states should
always seek the UN Security Council authorizatidocording to the Report, the Council is
expected to deal with the authorization request swift way and seek adequate verification

of the facts.

In order to improve the decision-making abilitidstiee Security Council, the ICISS Report
suggested the that the five permanent memberscRi) abstain from vetoing a proposal in
a threshold-crossing situation, should crucial aredl interests of the given state not be at
stake and should the majority of the Security Cdunembers support a collective action. If
however this yields no results, then the statescemed could approach the General
Assembly; and should this venue not be succesghgre then they are entitled to turn to
relevant regional organizations. This is the higrgrof responsibility as outlined by the
Commission: through the Security Council to the &ah Assembly, to regional
organizations, coalition (or coalitions) of the ) to individual states at the end. This is

addressed under point D of the particular Repatiapter:

The Permanent Five members of the Security Coshoilld agree not to apply their
veto power, in matters where their vital state ies¢s are not involved, to obstruct the
passage of resolutions authorizing military interitens for human protection

purposes for which there is otherwise majority supp(ICISS, 2001a).

The problem of the many past instances is the ta&t the permanent members of the
Security Council were not able to reach an undedst@ necessary for passing a resolution
and for taking action. However, the problem remairise criteria of the R2P are definitely
not absolutely unambiguous and they leave roondiggussion. “If it (the Security Council)
fails to discharge its responsibility to protectcmnscience-shocking situations crying out for
action, corned states may not rule out other medr{&artner, 2012:141). Who would in this

case assume the responsibility for an action? Timéed States? Russia? European Union?
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African Union? Other regional organizations, coafis presided by one of the greater

powers, other actors?

Many of the non-Western countries call for a refaithe Security Council, claiming that the

Council is undemocratic and unrepresentative. Hawnedespite the support the ICISS
apparently found in favor of creating a more repnéstive UN system, (especially in the
guestion of military intervention) the final argumas against making the decision-making
authority more democratic (Chandler, 2007). Thefgured approach is to legitimize

intervention by ad hoc coalitions or individual te&g which would act without Security

Council’s or General Assembly’s approval. Howettee, Commission had to acknowledge
that such approach would not find much — an undtstent, in fact — support. Instead, the
Commission was forced to admit that it would bekely that any consensus would be found
on the military intervention proposal which wouldtrbe authorized by either the Security

Council or the General Assembly.

The Report however asks one particularly importargstion: “where lies the most harm: in
the damage to international order if the Securibyi@il is bypassed or in the damage to that
order if human beings are slaughtered while theuigcCouncil stands by” (ICISS, 2001b:
55).

The Report also brought forward the arguments stipgothe UN Security Council’s central
position in striving for international legitimacy mterventions. For one, the Security Council
has kept redefining the meaning threats to international peace and securdapd thus

allowed for expansion of the mandate for legitimatervention. And what is very important,
one can observe the lack of authority of the Unitédtions to enforce its mandate

independently of the will of its strongest membei@nd vice versa.

11.5. State sovereignty vs. legitimizing an intervention

Sovereignty of a state has been the defining pieaf the international relations since the
Westphalian system was created in the mid sevethtexmtury. However, now it is much
more than just a principle. For many states — esalhgthe newer ones — it is a sign of their
worth and their dignity, of protection of their guoieness, identity and national freedom, and
an affirmation of their right to determine their mwlestiny (ICISS, 2001a). Recognition of
this principle lies at the base of the UN Chartewe consider all states to be equal in their

sovereign rights, how then can one state justlylegdlly intervene in another one? Many of
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the newer states, those born out of the decoloaizgirocess, are not only proud of their
sovereignty, but very conscious of its fragilitydaof their own history when they were the
target of interventions from the (mostly Westermperial colonial powers. It is no wonder
these states are not exactly in favor of accepting intervention, no matter what

circumstances.

Opposition to the R2P is heard both from the coestsuch as the USA and the third world
countries. Evans (2008) mentions representativedatin American, Arab and African

countries, who at the UN’s budget committee inrtepeech made a remark that the “World
Summit rejected the R2P in 2005”, and that the ephiself “was not accepted or approved
as a principle by the General Assembly”; a staténvemch Evans describes in Jeremy
Bentham’s words as “nonsense on stilts”. Yet, awshthat the acceptance of the principle is
not universal. Further serious advocacy effortghlwbplomatic and others, will have to be
made to explain the purpose and to defend the pbrasea norm, so that the R2P will not be

seen as a “Trojan horse for bad old imperial, dallcend militarist habits* (Evans, 2008).
However, at one part the ICISS Reports assures that

“the defense of state sovereignty (...) does notudelany claim of the unlimited
power of a state to do what it wants to its ownpgbed(p.8). And “rather than accept
the view that all states are legitimate... statesuthonly qualify as legitimate if they
meet certain basic standards of common humanitis dpproach [has been called]
"sovereignty as responsibility”. In brief, the targaditional characteristics of a state
... (territory, authority, and population) have besupplemented by a fourth, respect
for human rights“(ICISS: Research, biography, background).

Sovereignty of a state is effective both extern@ly internationally, to the community of
states) and internally (to state’s own populatioembracing the dual responsibility.
According to the ICISS itself, this shifts the “esse of sovereignty from control to
responsibility (Chandler, 2007). There is alwale possibility of trying to misuse the R2P
for national interests of an individual state, sashwas the case of Russia and Georgia in
2008; however, the R2P is quite clear in the flaat it does not enable justification for the use

of force without the Security Council approval (evane given ex-post).
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11.6. Relevance of the R2P for the just war tradition

It is often claimed (and feared) that the R2P &splio the weak and friendless states, never to
the strong ones. It is indeed hardly imaginable gheoercive military intervention would be
seriously carried out against Russia, China, orUhded States, no matter what might be
going on internally. And if we consider that thec&aty Council is the ultimate deciding
authority, how could a decision ever be made to@mpan action against any veto-wielding
power, or any other country one of the Permanemhgs decides to protect?

Regarding the criteria which the ICISS Report utvard in 2001 (those referring to the just
war tradition), Bellamy (2008) argues that the Resibility to Protect as a new, actual norm
should be dissociated from them. He goes on furthsserting that there is ,something
inherently militaristic about R2P that diverts atien away from the non-military solutions®;

however, these fears stem plainly from a misundedihg of the full scope of R2P. Because
as already explained, the military option is na ¢mly point of the R2P and not the tool with
which the success of the norm is to be measurededd, the R2P emerged as a mirror
reflecting the contemporary image of the traditignat war theory, fitted to our world and

understanding.
Case (5): Syrian Civil War, 2011 - present

Finally, I would like to shortly discuss the Syriaprising at this place, as it is one of the most

recent and grave contemporary crises in today” fwor

The ongoing violent armed conflict between the &yrgovernment and the revolutionary
forces began on March 15, 2011, in the wake ofwiage of Arab Spring uprisings. The

protest movement against the Syrian Ba ath govemharad Bashar al-Assad’s regime turned
into nationwide demonstrations by April 2011, erigggrarious rebel groups and militants as

well as certain (though limited) number of foremd international actors.
Syria, Assad and the first two years of the civil war

The current president’s family has held power imié&Sgince the 1970s. In the twentieth
century, Syria began a journey from a short-livetyom to French mandate to establishing
a republic after the World War Il. The subsequeetiqul was characterized by frequent
coups, brief union with Egypt (as the United AradypRblic), and finally a coup that brought
the Ba'ath Party to rule over the country in 1966.1970, Hafez al-Assad secured his

position in the lead, only to be succeeded by disBashar in 2000. Upon Bashar al-Assad’s
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election as the president of Syria (an electiorwhiich he stood unopposed), there were
certain hopes for reform and a new chance for thentwy, called the Damascus Spring.
However, this movement was suppressed by fall 286d only minor reforms were

undertaken.

Nearly ten years later, the Arab Spring broughtudlnew impetus for change. What started as
peaceful protests was followed by a crackdown leySkrian forces, radicalized, and turned
into a full-blown civil war. The diverse religiow®mposition of the Syrian population is one
of the crucial factors stirring up the conflict. Whthe majority of the country consists of
Sunni Muslims (fifty-nine percent of Syrian citiznthe leading Ba ath Party is composed of
and standing for the Alawites (representing abowelte percent of the population). And
while this makeup of Syrian society has played fpasirole during the history and peaceful

times, fostering diversity and progress, it profagal in a conflict such as this one.

Over the course of the fighting, the protestersvgire numbers significantly. However, the

opposition is merely a loosely composed and a fighlerse group. The first protesters were
soon joined by soldiers who defected from the arasywell as recruits and volunteers from
the civilian ranks. The protesters originally orgaa themselves under the Free Syrian Army
leadership, while radical Islamist groups (somehwvabnnection to al-Qaeda) later began to
play increasingly dominant role. Assad on the otiend gained on his side the Hezbollah
soldiers. The government also remains the strosigerin this conflict, having a vast arsenal
of weapons (including chemical ones) and enjoyungpsrt (political, moral, and material) of

the Russian government.

According to the UN estimations, the conflict cladnso far more than 100,000 lives and
millions of displaced civilians. The government hast control over territories in the north
and east of the country (along the borders wittk@yiand Iraq), and heavy fighting continues

in the cities of Aleppo (the biggest Syrian citydan the capital, Damascus.

Outside the Syrian borders, Assad’s regime is mashinently supported and backed up by
Russia and Iran, who provide the government witih ioancial and military support. Within
the UN, both Russia and China have used their ptavetop UN Security Council decisions
that would condemn Assad’s actions against the sifppo within his country. On the other
hand, the rebels have been supported by Turkeyewetal of the Arab states in the Persian
Gulf, most importantly Saudi Arabia and Qatar. Doethe rising importance of radical
Islamists within the opposition forces, the Weststates have adopted a rather careful

attitude, providing the rebels with mostly diplomsagupport.
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The United States have exercised an extra caustarsce towards the events in Syria.
Obama’s administration, long striving to withdramn@rican soldiers from the battlefields in
Irag and Afghanistan, naturally fears any possiblelvement in another conflict in the

Middle East.

Attacks on August 21, 2013

On August 21, 2013, nearly 1,400 people fell vistita the use of sarin gas near Damascus;
an attack which became a game changer in the dewelat of the Syrian civil war. It has
been the single most lethal strike in the two anldaH years of the war, cause of great

international upheaval and the climax in the Sydasis so far.

The use of chemical weapons by the Syrian goverhroame rather as a surprise, and
opinions on the reasoning behind the attack differe of the theories assumes that the attack
might have been a miscalculation, using chemicahpsas in an amount larger than the
government intended. According to this theory, thisuld not have been the first time the
Syrian regime used this kind of weapons during Was — rather the first time the world took
notice. An alternative theory operates with thesgue siege mentality of Assad’s regime,
which might have seen a solution in sending a ngessa the rebel forces in Damascus
suburbs: a message that the government would Lsgahs to defend the country’s capital,
as “it is the typical behavior of a weak regimeitfigcsuperior demographic forces (...) to
deploy unconventional weaponry” (New York Times, ghist 27, 2013). However,
employment of chemical weapons was beyond whaidemtsObama had described as a red
line, and the international community — and the.Un$articular — had to react accordingly.

In the aftermath of the strike, intervention wasidenly on the table again. It was however
clear that although such an action might be motalijjtimate, one could not possibly call it
legal: “illegal” if you are frank, “inconsistentitiv international law” if you are a lawyer,
“difficult to defend” if you are a diplomat” (Foggi Affairs, August 29, 2013). International
law clearly has not changed since the last outbodakstability in the Middle East. The UN
Charter still prohibits the use of force unlescases of self-defense, which is obviously not
the case for the United States, and it is verykehli that the U.S. policy-makers would be
able to (not to mention willing) stretch the undansling of self-defense this far. Naturally,
the idea of humanitarian intervention on behal§gfian people and the R2P norm have come
to mind. However, even in this case a UN authaopatvould be necessary in order to

guarantee legality of a military action.
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As has already been mentioned, President Obamaethdhle employment of the chemical
weapons as the red line, believing that “there rbesaccountability for those who would use
the world’s most heinous weapons against the wonast vulnerable people” (Time, August
26, 2013). And indeed, following the August striggainst the Syrian opposition forces,
Obama had to consider a military response and affiar as asking for its approval in the
Congress. However, the path to this point was ndatraightforward one, as such an
intervention brings about both pros and cons. @nugpside, US involvement in the conflict

would support moderate Syrian rebels, quite cdstgoirevent their defeat, and aid with the
refugees problem. On the downside, intervening ddd expensive, bloody, with uncertain
results, and could become another one in the fim®Bso-successful American adventures in
the region. But then again, if the Damascus attaek permitted to be unanswered, the
credibility of the US would suffer a considerabliov. President Obama found himself
therefore in a substantial dilemma, facing the sgitg of choosing between strong retaliation
and both internal and external adversity to theafsierce. As for the US allies, the British

Parliament blocked Prime Minister Cameron’s planfin the US strike, while the French

government ruled off going alone into Syria (as paned with the intervention in Mali).

Failing on following through on a deterrent threatild be potentially quite dangerous down
the road, with regard to e.g. Iran and North Kofddawever, President Obama was saved
from the possible defeat in Congress by the RusBi@sident Putin who on September 9
came with the proposition that Syrians surrendeir tbhemical weapons to an international
commission under the United Nations, to which Asspickly agreed. The next day,

September 10, Obama requested the Congress tottelayote.

While the US President as well as other internafigayers suggested or claimed that they
played part in this plan, the proposition was acckiplomatic victory of President Putin. The
Russian president has been a long-standing altheofSyrian president Assad; not quite in
order to protect the Syrian regime, but to proRgssia. One of the reasons behind this is the
effort to “make sure that terrorist groups withsti® extremists in Russia’s troubled North
Caucasus region do not turn from operations in&Syoi strikes against Russian targets”
(Foreign Affairs, September 11, 2013).

On September 14, 2013, Syria became the™18@mber of the Chemical Weapons
Convention. As the deal between the USA and Russjaires, Assad agreed to give up his
chemical stockpile, which is believed to compribewt 1,000 metric tons of sarin (the nerve

agent used at the attack at Damascus suburbshlidter agent mustard gas, as well as
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precursor chemicals necessary to make other affentsomparison, chemical arsenals of the
Soviet Union and the US produced during the Cold #aount to 40,000 and 32,000 metric
tons respectively; Foreign Affairs, Sept. 18, 20113)e agreed framework for the destruction
of Syrian chemical weapons is based on the Chemidehpons Convention’s typical
timework, but has been highly compressed. Wherbaswtork usually might take up to
several years, the US and Russia aim to havingtbisess completed by mid-2014 — without
doubt an ambitious plan. The Organization for th@hbition of Chemical Weapons
(OPCW), the convention’s inspectorate based inHdgue, has been assigned with carrying
out the task. Upon striking the US-Russian dea, WiN Security Council and the OPCW'’s
executive council have been tasked with transfogmtninto a legally binding document
ensuring the elimination of Syria’s research, dgwaslent and production of chemical

weapons (a program believed to involve about s stross the Syrian territory).
The problem with chemical weapons

Compared to conventional weapons, it is a factttimatchemical weapons have cost less lives.
This led some to claim that we should “erase tlkliree”, and that the use of this kind of

weapons is not a “taboo worth saving” (Foreign AaSeptember 9, 2013). Nevertheless,
the attacks in Damascus cost lives of about 1,4ple in a time span of 90 minutes, and

brought injuries to many others.

This is where the chemical weapons and the just waet. Because of their inherently
indiscriminate character, they correctly belong lime with the biological and nuclear
weapons. And as discrimination is one of the caomat of jus in bellg it is clearly not
compatible with the chemical weapons. Both the yust tradition and modern international
law are concerned with the protection of civiliam& noncombatants — and it is no secret that
many of those who came to help the victims in Damaswere hurt or died due to the
exposure to the sarin gas in the process.

President Assad thus broke this taboo (althoughrtfight not have been the first chemical
weapons attack in the Syrian civil war and certaimbt the first one in the region, since
Saddam Hussein had been proven guilty of using wamveapons as well) and the
international community has taken appropriate steps

The question of the future of chemical weaponsraisen the hold of Syrian government
might be more or less solved for the time beingweler, this does not solve the crisis in

Syria. The fight between the government forces thedopposition had been quite fierce and
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violent prior to this incident, and the removalabiemical weapons from the picture does not

mean that the Syrian war has moved closer to an end
R2P vs. Syria

It is possible that as the effect of Assad’s acpgrce wears off and the civil war in Syria
drags on, more thoughts will again be given to R2P. But since the international
community has not been very successful in reacaimggreement on the R2P in general, the
probability of its employment in Syria is rathemdoComparison with the Arab Spring in
Libya comes forward here. As analyzed previouslgpalition of states militarily intervened
in Libya in order to spare lives, and brought abint end of the era of Muammar Qaddafi.
However, as Western and Goldstein explain (Fordiffairs, March 26, 2013), there are
several profound differences between these twd wrars. Referring to the International
Institute for Strategic Studies, they claim thati&g military capacity is four times larger
than Libya’s, comprising about 300,000 troops amotteer 300,000 in reserve (as of 2009).
Likewise, Syria’s air defense troops and anti-aftcsites are quite formidable (60,000 and
4,500 respectively; Qaddafi’s anti-aircraft badsramounted to about 300). Other objections
aside, it is easy to see why a military action amdstrikes were much more plausible in the

Libyan case.

Another issue is the nature of the opposition & tbspective countries. While in Libya the
rebel forces had under control large, compact peHrtee country, the Syrian opposition yet

struggles to achieve that.

Last but not least, the attitude of other intewrad players could not be more different.
Where Colonel Qaddafi found himself quite isolatéwy Syrian president Assad enjoys the
steady support of Russia and Iran, and China has beting against any prospective actions

against Syria as well.

In any case, the R2P in the form as adopted atWeld Summit in 2005 assigns

responsibility to protect the civilians to the statself, and leaves the decision of an
intervention to be reached on a case-by-case BasisSyria will likely not be the case where
the R2P norm will be put to test. While for a whileseemed as if the US would once again
have to employ military means in the region, titaations turned out quite differently than
expected. While the US government and the wholattgpwvere stuck in a shutdown caused
by its internal political issues, the Organizatiimn the Prohibitions of Chemical Weapons

was awarded the 2013 Nobel Peace Prize for itstefiomid the raging civil war in Syria.
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Considering the fact that most of the deaths inaSyere caused not by chemical weapons
but by conventional ones, it is yet to be seen baof an impact the destruction of Assad’s
chemical stockpile will actually have. So far, tbigil war in Syria continues without any

larger prospects of a near end.

Concluding remarks

Legitimate authority is one of the principles intibed as the core of the just war theory.
Traditionally, all the conditions need to be sa&bdf failure to fulfill even one of the criteria
equals injustice of the warfare. Although it is gibte to theoretically distinguish the order of
importance of these principles, it is impossibles&y to what degree a war can be unjust; a

war is either just or unjust.

Legitimate authority is one of the principlesjof ad bellumthe others are just cause, last
resort, likelihood of success (reasonable hopaiotess), and right intentions. Additionally,
there isjus in bellg which subsumes two major principles regarding ¢beduct in battle
itself: the principle of discrimination and themeiple of proportionality. Legitimate authority
principle identifies those in the position of poweno are eligible to engage in the decision-
making process about whether to pursue or joinarfave. Depending on the historical era,
political system or the state entity, it might haveen a king, a dictator, a chancellor, a

legislative body or perhaps a council.

A war authorized by the legitimate authority is réfere already fulfilling one of the

conditions on the way to being considered just.ti@other hand, if a war is authorized by
anyone else than the legitimate authority, it isomatically unjust, even if all the other
conditions have been fulfilled to the greatest eifgossible. That is the reason why the
legitimate authority principle is so important, sontroversial and quite ambiguous in its

application.

The just war theory remains a useful structuretfi@ ongoing discourse of debates about
warfare. The legitimate authority has perhaps beclass prominent in the contemporary just
war thinking, as opposed to the medieval and earbdern traditions. The evolution of

modern warfare caused a shift in focus towardshbans by which a war is waged (just in
bello), and the principles of last resort and jcstise gained on importance as well. In any
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case, it is crucial to keep in mind that the justr ywrinciples are inherently complex and

equivocal, and cannot provide a clear path towardsndeniably just war.

As explained at the beginning of this work, theitiegate authority is so important precisely
because only the person (or body) of authority kifnsan ultimately decide the meaning and
level of fulfillment of all the other conditioned qus ad bellum, i.e. the conditions regarding
initiating or entering a war. In the end they alldiaked to the decision of a prince, a state
leader, or any other legitimate authority.

The just war tradition is spanning from at least ime of St. Augustine, but its roots are even
older, even though the ancient authors did notrafiyudevelop whole, compact treaties on
just war. That is why we usually attribute the tfisggns of the tradition to St. Augustine. As
such, the just war tradition is also a product bfiStendom, with all the Christian ideological
and geographical implications and limitations. Budt is also one of the main reasons why
the tradition survived, why it spread beyond thedeos of Europe, and became one of the

cornerstones of the modern international law a$. wel

St. Augustine in the fifth century had the situatlaid out easier than many who came after
him. As a citizen of the Roman Empire, he belietlet the Roman Emperor was the one in
the position of legitimate authority. Because theigtian world was much simpler back then,
Augustine did not have to deal with many rulers anidces who all claimed sovereignty,
authority, and the right to wage war. Augustineuled more on other aspects of warfare, as
his theory of “inward disposition” towards wagingamwsuggests, and his primary interest
represented the search for authorization for the afsviolence. And indeed, Augustine
believed that war was an exercise of both the diypower and the human obedience. The
decision making was placed into the hands of Gatllaimmans were considered absolved of
the necessity of making moral decisions about Vad as the rulers — the Emperor first
among them — served as God’s representatives ogatltie they also represented the moral

authority.

Eight hundred years after, another prominent Ghngpriest shaped the theological teaching
(and the just war tradition) in a profound way. $homas Aquinas created his own
philosophical tradition, very much like Augustinel defore. But unlike Augustine, Aquinas
devoted more of his work to the matter of just ward in more compact writings. Where
Augustine’s ideas on the just war were scattereaugfh his works, Aquinas handled the
problem in single units. By Aquinas” time, the fioéil situation in Europe had changed and
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was not as clear-cut as in Augustine’s times. haairally made the work more difficult for

Aquinas.

Aquinas established the three basic requirememta fast war as we know them today; the
legitimate authority, just case, and right intéflte authority to wage war belonged into the
hands of a prince, a ruler of a state, not intoltheds of private persons. Therefore anyone
with earthly superiors lacked the authority to wages, but there was on the other hand the
option of arbitration in case of a dispute, whiclgim have otherwise lead to (private) war. It

follows that the lower nobility could always use thrbitration services of their king.

In the early modern times, Francisco de Vitoriaugitt new insights into the just war
tradition when he strived to blend the old theatagi approach with the emerging
international law. A new geopolitical impetus, tthecovery of America and the subsequent
colonization of the continent, brought Vitoria tewn findings. By the sixteenth century, the
fictional unity of the West with the Pope at the twas gone and while some states managed
to assert and retain their independence, others maras successful. Vitoria therefore had to
deal with the authority claims not only of the P@mel the Emperor, but also of various lower
rulers. And here comes to play his approach ofnégrmational lawyer. After having settled
what defines a state, and therefore who a legiémaler is, Vitoria came to the conclusion
that the monarchs are collectively responsible tioe well-being of the international
community of states. This also implied that thegkers must be equal in their rights to
authority.

By the twentieth century, the Westphalian systerstafes became the norm; new states had
been emerging, and so had been regional and ititmahorganizations. The more players
there were at the international arena, the morkcudif the search for the new balance of
authority became. Not only the nation states, karious organizations have claimed they
have the right, among them of course most notatidy Wnited Nations. Michael Walzer,
arguably the most prominent just war thinker of thaentieth century, believes that the
authority still remains with the states, and hist;and Unjust Wars remains one of the most
impressive contributions to the just war theoryha last century. While there are still works
on the just war tradition that follow the traditedrChristian path, the just war developed into
a secular theory, as we know it from Walzer's worKse need for a clear answer to the
problem of authority is even more important becaafstie new security issues. Dealing with
terrorism and better managing humanitarian intdreas would both greatly benefit from
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better role and authority division, and promisesmafor further evaluation of the just war

tradition.

Because the modern international order is baseith@walues and principles of the Western
civilization dimension, the just war theory andpténciples are embedded at its core as well
(and while there might not be explicit referencedite “just war”, it is beyond any doubt
firmly anchored in our common moral consciousne@s)e example of this fact is the quite
recent norm of the responsibility to protect. Drawm with the intent of human protection,
Responsibility to Protect became quite a contestgic. However, the experiences with
humanitarian interventions showed that discussi@htbe inventing of new norms within the

community (most likely naturally within the UN fan) are a necessity.

The five examples described during the course efwvibork illustrate the various historical
experiences of interventions with a substantial &wiprotection component. They show how
geopolitical circumstances matter in the attitutbesvhat is acceptable, as what is not. Thus
the Tanzanian military self-defense that turned toppling Idi Amin from power in Uganda
proved to be a morally understandable act, whike ¥etnamese invasion in Cambodia,
undertaken only a few months prior caused dianalyiclifferent reactions. During the Cold
War, the mainland Southeast Asia was a region migmy contradictory interests of world
superpowers, regional powers, as well as thoseestte of the involved states themselves.
What was permissible in Africa was unthinkable wheetnam and the interests and alliance
relations of the USA, the Soviet Union and Chinareveoncerned. And despite ridding
Cambodia of the bloody Khmer Rouge regime (withmelittling the negatives and victims of
the Vietnamese intervention and subsequent ocarpathe invasion was never accepted by

the international community.

The next two examples are of a different kind, ieey are concerned with interventions
undertaken by a coalition of states. Both the QqmraDesert Storm in 1991 and the
Operation Unified Protector in Libya in 2011 weseeuted with success, swiftly, by states of
various cultures and were backed up by a UN Sec@duncil Resolutions. As these two
cases illustrate, these events might be the righs @o indicate the roadmap to the generally
accepted authority within the contemporary worldhiM/ facing its own problems and need
for reform, the United Nations seems to be in th&uwe position to represent the legitimate

authority as drawn up by the just war theory.

Finally, there is the case of Syrian civil war. tk& only still ongoing from those conflicts

analyzed, it is yet to be seen how the strugglé evientually turn out. Having employed
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chemical weapons against civilians, Syrian pregidesssed the red line marked by President
Obama, and for a while the Syria was facing a thedat of reprisal and intervention.
However, the situation was solved for the time beainen Syrian president Assad agreed to
cooperate and to give up his chemical weapons gieckEven if there were reasons for an
action based on humanitarian concerns, Russiat@aadesser extent Iran) as Syria’s ally will
effectively keep on rendering such an action imgilale. In the end, while the Responsibility
to Protect as a norm is quite beneficial in itaunatits employment around the world remains
difficult.

There is of course much more that could be saithernopic of the just war and the legitimate
authority, but which is beyond the purview of tlerk; however, the dilemmas and the
mainstream ideas of the just war theorists ancdpbphers have hopefully been explained to
a satisfying level, and it was said enough to ftlie the main points, the evolution and the

relevance of this principle for the contemporaiipking about war.
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Abstract

With increasing challenges in the internationallmeancreases also the need for a clearly
outlined legitimate authority among the states thatild be able to take action. The threat of
terrorism is still present, and the occasional rfeethumanitarian intervention has yet to find
a clear framework for action. The just war as ditian with long heritage of thought might
be one of the possible solutions to these and gih@slems. The condition of legitimate
authority as outlined within the just war theorytmbperhaps offer some guidance. This thesis
analyzes the evolution of the legitimate authoptinciple over the course of the just war
thinking, mapping the works and thoughts of St. #stme, St. Thomas Aquinas, Francisco
de Vitoria, until the twentieth century and onetlod most prominent contemporary thinkers,
Michael Walzer. A large portion of the thesis islidated to the Responsibility to Protect, as
this is the one contemporary (political) area whike traditional just war is mirrored most
notably. Five examples described during the cowfédhe work illustrate the various
historical experiences of interventions with a sab8al human protection component. They
show how geopolitical circumstances matter in tiikudes to what is acceptable, as what is
not; these illustrations were chosen in a way thiéfwws for interesting and relevant
comparisons: the Vietnamese intervention in Candbahd the Tanzanian operation in
Uganda in 1979, the Operation Desert Storm in 1&2%d the Operation Unified Protector in
2011; and finally, the only still ongoing struggtbe Syrian civil war.
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Zusammenfassung

Mit den zunehmenden Herausforderungen auf dernatenalen Bihne steigt auch die
Notwendigkeit eine legitime Autoritat der Staatelarkumzurissen, die in der Lage sind,
Mal3nahmen zu ergreifen. Die Bedrohung durch desrnationalen Terrorismus ist nach wie
vor vorhanden, und es ist notwendig, einen klareandiingsrahmen fir gelegentliche
humanitare Interventionen zu erarbeiten. Dggrechte Krieg als Erbe einer langen
theologischen, philosophischen, und wissenschiadtficTradition, kdnnte eine der mdglichen
Losungen fur diese Angelegenheiten darstellen dimdegitime Authoritat, die sich innerhalb
dieser Tradition entwickelt, kbnnte der gegenwartignternationalen Gemeinschaft die
Richtung weisen. Diese Masterarbeit analysiertEhéwvicklung der legitimen Authoritat im
Laufe der Lehre des gerechten Krieges, sowie diek&/end die Theorien von Augustinus,
Thomas von Aquin, und Francisco de Vitoria, bishiim 20. Jahrhundert und einem der
prominentesten zeitgendssischen Denkern, Michadtét/eEin wesentlicher Teil der Arbeit
ist dem Konzept dgresponsibility to Proteadewidmet, da dieses Konzept der gegenwartige
politische Bereich ist, indem der tradizionelle egdrte Krieg am meisten wiedergespiegelt
wird. Funf historischen Beispielen, die im Verlader Arbeit beschrieben werden,
veranschaulichen  verschiedene geschichtliche Hnf@en von internationalen
Interventionen, die eine erhebliche humanitdre &#mmponente enthalten haben. Sie
zeigen, wie weit geopolitische Umstande eine RdBein spielen, welche Interventionen
vertretbar wurden, und welche nicht. Diese lllustraen wurden in solcher Weise gewahlt,
damit sie relevante und interessante Vergleichégliohen: die viethamesische Intervention
in Kambodscha und die tansanische Intervention garida in 1978, die Einsatizesert
Stormin 1991 undJnified Protectorin 2011, und schlie3lich der noch andauernde Kampf
Syrien.
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