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‘Refugees attempting to escape Africa do not claim a right of admission to 

Europe. They demand only that Europe, the cradle of human rights idealism 

and the birthplace of the rule of law, cease closing its doors to people in 

despair who have fled from arbitrariness and brutality. That is a very 

modest plea, vindicated by the European Convention on Human Rights. We 

should not close our ears to it’.  

Pinto de Albuquerque 

 

 

 

 

 

 

 

 



 

6 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

7 
 

Table of contents  
 

List of Acronyms ......................................................................................................................... 10 

1. Introduction .................................................................................................................... 11 

2. Methodology .................................................................................................................. 13 

3. Theories .......................................................................................................................... 14 

3.1. Theoretical background .............................................................................................. 14 

3.1.1. Neorealism ............................................................................................................. 14 

3.1.2. Neoliberal Institutionalism ..................................................................................... 16 

3.1.3. Theory of Securitization ......................................................................................... 18 

3.1.3.1. Background: What is security? ........................................................................... 18 

3.1.3.2. Copenhagen School ............................................................................................ 18 

4. Europeanization of European asylum- and border policies ........................................... 20 

4.1. Defining Europeanization ........................................................................................... 21 

4.2. Historical background/ Process of Europeanization .................................................. 22 

4.2.1. Phase one: 1957-1990 Treaties of Rome................................................................ 22 

4.2.2. Phase two 1990-1997 ............................................................................................. 24 

4.2.2.1. The Dublin Regulation on asylum ....................................................................... 24 

4.2.2.2. Safe Third Country Regulation/ Bilateral readmission agreements ................... 25 

4.2.2.3. Treaty of Maastricht ........................................................................................... 26 

4.2.3. Phase three 1997- present ..................................................................................... 27 

4.2.4. Communitarization of migration ............................................................................ 27 

4.2.5. Area of Freedom, Security and Justice ................................................................... 27 

4.2.6. The Hague Programme 2005-2009 ........................................................................ 28 

4.2.7. GAMM .................................................................................................................... 30 

4.2.8. The Stockholm Programme 2010-2014 .................................................................. 31 

5. The externalisation of EU immigration policies ............................................................. 32 

5.1. Cooperation of the EU with third countries and readmission agreements ............... 32 

5.2. Jurisdiction of convenience ........................................................................................ 34 

5.3. Frontex........................................................................................................................ 35 

5.3.1. The structure of Frontex ......................................................................................... 38 

5.3.2. Frontex’ missions at sea ......................................................................................... 39 

5.3.3. Exercise of state sovereignty during Frontex missions? ........................................ 42 

5.3.4. Frontex operations on the high seas ...................................................................... 43 

5.4. Surveillance of the Mediterranean.  A means to shift obligations? ........................... 45 



 

8 
 

5.4.1. Eurosur ................................................................................................................... 45 

5.4.1.1. Cooperation with third countries....................................................................... 48 

6. Theory in context: securitization of migration? ............................................................. 50 

6.1. Migration, Security and Risks ..................................................................................... 51 

6.2. Neorealism and Institutionalism in the context of the externalisation of immigration 
control and border management .......................................................................................... 53 

7. The principle of non-refoulement .................................................................................. 54 

7.1. Major legal sources of the principle of non-refoulement .......................................... 55 

7.2. The scope of the principle of non-refoulement ......................................................... 56 

7.2.1. The personal scope of the principle of non-refoulement ...................................... 56 

7.2.2. The territorial scope of non-refoulememt ............................................................. 56 

7.3. International obligations within the territory of state, the coastal waters and the 
contiguous zone ..................................................................................................................... 57 

7.3.1. Convention Relating to the Status of Refugees 1951 ............................................ 58 

7.3.2. Convention for the Protection of Human Rights and Fundamental Freedoms 
1950(ECHR) ............................................................................................................................ 59 

7.3.3. International Covenant on Civil and Political Rights 1966 ..................................... 60 

7.3.4. Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or 
Punishment 1984 ................................................................................................................... 60 

7.4. International obligations beyond the territory of state ............................................. 61 

7.4.1. Convention Relating to the Status of Refugees ..................................................... 62 

7.4.1.1. Interpretation of the Refugee Convention ........................................................ 62 

7.4.1.2. Jurisprudence of domestic courts regarding the extra-territorial applicability of 
the principle of non-refoulement arising from the Refugee Convention .............................. 63 

7.4.2. Convention for the Protection of Human Rights and Fundamental Freedoms 
1950(ECHR) ............................................................................................................................ 66 

7.5. Hirsi Jamaa and Others v. Italy ................................................................................... 67 

7.5.1. Exposition of facts .................................................................................................. 67 

7.5.2. Judgement of the European Court of Human Rights ............................................. 70 

7.5.3. Flag Sovereignty / Ratione loci jurisdiction ............................................................ 70 

7.5.3.1. Scope of Article 1 ECHR ...................................................................................... 70 

7.5.3.2. Applicability of Article 3 ECHR and Article 19(2) Fundamental Rights Charter . 73 

7.5.3.3. Extra territorial applicability of the prohibition of collective expulsion: Article 4 
fourth protocol to the ECHR .................................................................................................. 74 

7.5.3.4. Extra- territorial application of effective remedy: Article 13 ECHR ................... 76 

7.5.4. Impacts of the Hirsi-Jamaa judgement for European asylum systems .................. 76 



 

9 
 

7.6. International Covenant on Civil and Political Rights 1966 ......................................... 79 

7.7. Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or 
Punishment 1984 .................................................................................................................... 79 

7.8. International obligations in coastal waters of countries of origin ............................. 80 

7.8.1. Convention for the Protection of Human Rights and Fundamental Freedoms 
1950(ECHR) ............................................................................................................................. 81 

7.8.2. International Covenant on Civil and Political Rights 1966 ..................................... 81 

7.8.3. Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or 
Punishment 1984 .................................................................................................................... 81 

7.8.4. International customary law .................................................................................. 82 

7.8.5. Obligations arising from European law .................................................................. 82 

7.8.5.1. European primary law ........................................................................................ 82 

7.8.5.2. European secondary law .................................................................................... 84 

7.8.5.2.1. Schengen Border Code ....................................................................................... 84 

7.8.6. Obligations arising from the law of the sea ............................................................ 85 

7.8.6.1. United Nations Convention of the Law of the Sea ............................................. 85 

7.8.6.2. International Convention for the Safety of Life at Sea (SOLAS) ......................... 85 

7.8.6.3. International Convention on Maritime Search and Rescue (SAR) ...................... 86 

7.9. Conflicting law at sea .................................................................................................. 86 

8. Conclusion ...................................................................................................................... 90 

9. References ...................................................................................................................... 93 

10. Annexes .................................................................................................................... 102 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 

10 
 

List of Acronyms 
 
AFSJ  Area of Freedom Security and Justice 

BENELUX Belgium, Netherlands, Luxembourg 

CAT  UN Convention against Torture 

CEAS  Common European Asylum System 

CFSP  Common Foreign and Security Policy 

ECHR   European Convention on Human Rights 

ECtHR  European Court of Human Rights 

EC   European Community 

ECJ  European Court of Justice 

EP   European Parliament 

EU   European Union 

EURATOM  European Atomic Energy Community 

EURODAC European Dactyloscopy 

Europol  European Police Office 

EXCOM Executive Committee 

GAMM  Global Approach to Migration and Mobility 

ICCPR  International Covenant on Civil and Political Rights 

ILO   International Labour Organization 

IMO  International Maritime Organization 

INTERPOL International Criminal Police Organization (also ICPO) 

IOM   International Organization for Migration 

JHA  Justice and Home Affairs 

RABIT   Rapid Border Intervention Teams 

SBC  Schengen Border Code 

SIS   Schengen Information System 

UNCLOS United Nations Convention on the Law of the Sea 

UNO   United Nations Organisation 

UNHCR  United Nations High Commissioner for Refugees 

VCLT  Vienna Convention on the Law of the Treaties 

VIS    Visa Information Systems 



 

11 
 

1. Introduction 

With the establishment of the Schengen area, internal border controls were abolished 

and at the same time a new external border was established.  

In the 1990s an area of freedom, security and justice (hereafter: AFSJ) was to be created, 

to enable the free flow of the four fundamental freedoms: - Freedom of movement of 

persons, capital, goods and services were now possible without any barriers.  The 

European Community (hereafter: EC) was created to be open for EC citizens and for 

those who were in need of international protection as they were fleeing persecution, 

war and conflict. Within the AFSJ the creation of a common European asylum system 

(hereafter: CEAS) became priority. Furthermore the AFSJ gradually obtained an external 

dimension. The external dimension of the common European asylum system implies 

actions being taken by the EU in order to control the flow of migrants into the EU. The 

actions entail cooperation with third countries and also bilateral readmission 

agreements.1 

With the external dimension new issues emerged regarding migrants rights on routes 

into the EU.  Due to the increasing number of refugees and migrants starting from North 

African countries; cooperation and bilateral readmission agreements between those 

countries and EU countries were developed. These agreements raised new fundamental 

rights issues in the Mediterranean.  

Another part of the external dimension of the European asylum system is the EU Agency 

FRONTEX which started its work in 2005. Frontex is an agency assisting the EU and its 

member states in the control of migrants and refugees at sea in order to restrain them 

from reaching EU soil.  

The situation at sea is rather difficult. If several states conduct checks at sea or get 

rescue calls, the question of liability arises. Even the international law of the sea 

stipulates the obligation to assist individuals in distress at sea. The legal situation in 

particular the Dublin II Convention has led to a situation where countries try to 

circumvent their obligations as they are simply overburdened with handling asylum 

applications.  

                                                 
1 Wouters, Cornelis Wolfram (2009): International Legal Standards for the Protection from Refoulement: A 
Legal Analysis of the Prohibitions on Refoulement Contained in the Refugee Convention, the European 
Convention on Human Rights, the International Convenant on Civil and Political Rights and the Convention 
Against Torture. Mortsel: Intersentia. 
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Situations in which authorities argue for hours and days about the question of 

responsibility for refugees and migrants in distress at sea have become a shameful 

reality. 

The principle of non-refoulement is the major right for refugees in international refugee 

law. It stipulates the prohibition of returning any migrant to a place where he or she 

may face torture, inhuman or degrading treatment. The principle of non-refoulement 

has been developed in various international human rights instruments. Initially the 

principle of non-refoulement was developed to protect refugees after the Second World 

War.2 In Article 33(1) of the Convention relating to the Status of Refugees (hereafter: 

the Refugee Convention) it is stipulated that the contracting countries shall not ‘[…] 

expel or return (‘refouler’) a refugee in any manner whatsoever to the frontiers of 

territories where his life or freedom would be threatened on account of his race, religion, 

nationality, membership of a particular social group or political opinion’. 

The prohibition of refoulement it also determined in the following instruments: - 

Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment 

(hereafter: CAT) (Article 3(1)), International Convention on Civil and Political Rights 

(hereafter: ICCPR) (Article 7), European Convention on Human Rights and Fundamental 

Freedoms (hereafter: ECHR) (Article 3).  

 

While the idea of protecting people from being removed to a country where they run a risk of 

being subjected to human rights violations seems firmly accepted by States in international law, 

the exact content and scope of such protection is far from clear.3   

 
As the fatal tragedies at the southern sea borders of the European Union are increasing 

the objective of this thesis is to examine the rights that refugees and migrants have en 

route to the European Union. The focus will be the applicability of the following major 

human rights instruments entailing the prohibition of refoulement; the Refugee 

Convention, the ECHR, the CAT and the ICCPR.  

I will analyse their applicability and the countries obligations to apply those instruments 

in the coastal waters of the EU, on the high seas and in the coastal waters of third states.  

                                                 
2 Wouters (n1)p. 34.  
3 Wouters (n1) p. 2. 
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Furthermore I will analyse the conditions under which the given instruments shall apply 

and what legal challenges arise when migration control is conducted by more than one 

country and/or is outsourced to a third country which may not even have ratified the 

1951 Refugee Convention.4 

These questions concerning the validity of the above mentioned instruments emerged in 

the course of the increasing externalisation of the EU’s immigration control. With the EU 

integration asylum and migration were harmonised and so became an EU concern. With 

the European integration, asylum and immigration matters received an external 

dimension. ‘Today, border control no longer takes place only at the physical borders of 

the European Union. Rather, migration is sought managed at every step of the route’.5 

Migration control is conducted by EU authorities on the sea and since 2005 FRONTEX 

has been organising interceptions and push-backs in coastal waters or on the high seas. 

In addition to that, readmission agreements between EU member states and third 

countries, delegated migration control to the third countries.6 

 

2. Methodology  

The method used, is an analysis of documents of primary and secondary literature. The 

primary literature includes official documents of European Union institutions such as the 

European council, European commission and EU web sites. Furthermore it includes 

Frontex documents, court decisions of the European Court of Human Rights, the 

Supreme Court of the United States, the British House of Lords (Judicial Committee), the 

Australia High Court, the European Court of Justice and also European and international 

conventions, regulations, directives and agreements. Reports of non-governmental 

organisations such as Amnesty International, Human Rights Watch and Pro Asyl have 

also been used. The secondary literature is comprised of scientific books, omnibus 

volumes, articles, journals and newspaper articles. 

 

                                                 
4 Gammeltoft-Hansen, Thomas (2010): The Externalisation of European Migration Control and the Reach 
of International Refugee Law. In: European Journal of Migration and Law. 
http://www.diisinfo.dk/graphics/Events/2011/Thomas%20Gammeltoft%20Paper%20asylseminar.pdf, 
[last accessed: 27.11.2013]. p.1. 
5 Gammeltoft (n4) p.1.  
6 Gammeltoft (n4) p.1. 
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3. Theories 

3.1. Theoretical background 

In order to put the developments concerning EU migration policies into context, it is 

necessary to examine subset theories of international relations.7 8 Due to the variety of 

International relations theories, I will examine the theories of Neorealism, Neoliberal 

institutionalism and the Copenhagen School as they seem most suitable to explain the 

changes in the relations between the EU, single EU member states and third countries 

regarding immigration control and border management in the context of security. 

Hartmann,9 accurately describes a pluralism of theories, is rather useful in grasping the 

complexity of international relations rather than keeping oneself busy with a single 

theory.   

 

3.1.1. Neorealism 

The theory of Neorealism is characterised through its preoccupation with security 

interests and its minimal assumptions for maximal explanations in order to explain 

political changes.10  

Neorealism as a theory emerged in the 1970s and further developed the idea of realism. 

Neorealism was shaped by Kenneth N. Waltz who is of the opinion, that international 

relations are primarily characterised by anarchy, conflicts and competition rather than 

cooperation between protagonists.11 

Neorealism is based on the assumption that different countries act similarly in similar 

situations and that similar countries in different situations act differently. In this regard, 

Neorealism aims at revealing general patterns in international politics. However, Waltz 

                                                 
7 International Relations: a network of political, economic, cultural and military relations between states 
and other governmental or non-governmental protagonists. 
8 Bundeszentrale für Politische Bildung: Das Politiklexikon. Internationale Beziehungen. 
http://www.bpb.de/nachschlagen/lexika/politiklexikon/17654/internationale-beziehungen. [last 
accessed: 29.12.2013]. 
9Hartmann, Jürgen (2009): Internationale Beziehungen. 2. Aufl. Wiesbaden: VS Verlag für 
Sozialwissenschaften. p. 72. 
10 Schörnig, Niklas: Viel Lärm um nichts oder Ignoranz als Theorieprinzip? Die Sicht des Neorealismus. In: 
Fischer-Lescano, Andreas; Mayer, Peter [eds]: Recht und Politik globaler Sicherheit. Frankfurt am Main p. 
109–132. p. 110. 
11 Schimmelfennig, Frank (2013): Internationale Politik. 3. Aufl. Paderborn: Ferdinand Schöningh. p.66. 

http://www.bpb.de/nachschlagen/lexika/politiklexikon/17654/internationale-beziehungen�
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states that Neorealism is not the sum of individual foreign politics but the theory needs 

to be raised to the level of the international system.12  

As has been mentioned above, the theory structure is based on minimal assumptions to 

achieve maximal explanations. Therefore, Neorealism follows the ideal of economic 

sciences in order to reach general statements about the functioning of a state on the 

basis of a few essential assumptions.13 

The premise of Neorealism is that countries are the central protagonists in the 

international system and that they act purposefully rationally and in their own interest 

to survive. Countries only differ in their military power. Thus, the focus is only on states; 

nonetheless other protagonists such as non-governmental organisations, international 

organisations and transnational concerns are not excluded.14 The country as a 

protagonist therefore acts very egoistically and tries to maximise its advantages in an 

anarchic international system. Therefore each protagonist has to pursue its own 

security.15 This pursuit of security allows space to assume that the protection of security 

is superordinate above other interests like human rights, democracy and environmental 

protection.16 

However, this leads to a situation where the instruments of power constantly need to be 

compared with those of other protagonists, this results in a security dilemma which 

cannot be resolved as protagonists tend to start an arms race. In the long term however 

security cannot be guaranteed through an arms race, as the threat of a possible conflict 

increases.17 However, countries can only increase their military potential within the 

confines of the international system. Therefore their scope of action is limited.18 

The possibility that countries start to cooperate in neorealism is limited. Cooperation of 

power can only be shaped if militarily and economically weaker countries start to 

collaborate in order to strengthen themselves against more powerful countries or if 

there is a balance of power which leads to an alliance. Other possibilities for 

cooperation, which are very common, are, when a powerful country forces a weaker 
                                                 
12 Schörning (n10) 110. 
13 Schörning (n10) 110. 
14 Schörning (n10) 111. 
15 Schimmelfenning (n11) 67./ Lemke, Christiane (2008): Internationale Beziehungen. Grundkonzepte, 
Theorien und Problemfelder. 2. Aufl. München: Oldenbourg Verlag. p.15f. 
16 Schimmelfenning (n11) 69. 
17 Schörning (n10)p.112. 
18 Lemke (n15)p.17. 
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one to cooperate for its own benefit.  In this regard, bilateral agreements between 

countries and international organisations such as the United Nations Organisation 

(hereafter: UNO) can be considered as an expression of power from a neorealist 

perspective. Furthermore, if institutions are built via alliances they reflect the powers 

and interest of the more powerful contracting parties. As an example the Security 

Council of the UNO can be mentioned.19 

International law does not play a role in the theory of neorealism. It would contradict 

the idea of self-help to secure one’s own power and security in an anarchic international 

system. Neorealist theorists cannot understand international law as a normative 

restriction of which countries voluntarily avail themselves.20 

 

3.1.2. Neoliberal Institutionalism 

Neoliberal Institutionalism assumes an optimism that countries are able to cooperate 

profoundly and in a sustainable manner with one another.21 Therefore it can be 

considered as a counterpart to Neorealism which is based on the competition of 

power.22 The Institutionalism as a theory emerged in the 1980s as a functional regime 

theory. It was developed by Robert Keohane. 23   

The premise of countries acting in an institutional system is that countries are the 

protagonists of international relations. Countries act in a rather egoistic and 

purposefully rational manner. They are influenced by a developing anarchic system. 

However, in contrast to the neorealist theory the institutionalists argue that countries 

are continuously faced with problematical issues and social challenges. Therefore, they 

argue for the establishment of cooperation between protagonists and thus for the 

establishment of   institutions24 which are of sustainable continuity.25 Institutions play a 

role insofar as they create rules for cooperation. Furthermore, they can be considered as 

                                                 
19 Schimmelfenning (n11)p.82ff./ Schörning (n10)p.112f.  
20 Schörning (n10) p.114. 
21 Schörning (n10)p.161. 
22 Hartmann (n9) p.48. 
23 Schörning (n10)p.161. 
24 Schörning (n10)p.161. 
25 Hartmann (n9)p.48. 
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improving the balance of power between states and act as a dispute settlement 

instance.26 

After the above mentioned, Institutionalism can be considered as an alternative to the 

theory of neorealism. The major difference between Neorealism and Institutionalism is 

that countries in a neorealist perspective only pursue power and that a neorealist 

system is characterised with mistrust and competition. In an institutional system 

countries compete for welfare and do collaborate. Therefore institutional countries 

know how to share goods whereas neorealist’s only know winners and losers.27 

However the institutional theorists divide institutionalism into two parts. One side 

considers Institutions solely as a common means for countries when they cannot act 

alone anymore. The other side considers institutions as protagonists alongside 

countries.28  

The neoliberal institutional approach assumes that if cooperation between countries 

and or institutions brings gains for everyone, then it may be more or less for one or the 

other.  Therefore cooperation in international relations appears to be a win-win 

situation for all protagonists29. However, cooperation is not merely cooperation for itself 

but also includes independent activities as countries cannot handle transnational and 

global matters on their own.30 

In Institutionalism cooperation takes place in the form of international regimes. A 

Regime can be considered as a body which sets rules, regulations and legislation for the 

cooperation between protagonists. Institutions and the interdependence between 

countries offer various benefits as uncertainty and competition about power can be 

reduced. 31 

 

 

 

                                                 
26 Schörning (n10)p.162ff. 
27 Hartmann (n9)p.49. 
28 Hartmann (n9)p.48. 
29 Hartmann (n9)p.49./ Lemke (n15)p.22. 
30 Schimmelfenning (n11)p.93. 
31 Schimmelfenning (n11)p. 92, 97, 112.  
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3.1.3. Theory of Securitization 

 
In security discourse, an issue is dramatized and presented as an issue of supreme priority; thus by 
labelling it as security, an agent claims a need for and a right to treat it by extraordinary means. 
For the analyst to grasp this act, the task is not to assess some objective threats that “really” 
endanger some object to be defended or secured; rather, it has to understand the process of 
constructing a shared understanding of what is to be considered and collectively responded to as 
a threat.32 
 
 

3.1.3.1. Background: What is security? 

In order to understand what the concept of securitization comprises today, we have to 

understand what the concept of security comprises. International security has its roots 

in the power play of politics. The traditional approach of security in international 

relations is a rather military and political approach which is about survival.   

 
It is when an issue is presented as posing an existential threat to a designated referent 
object (traditionally, but not necessarily, the state, incorporating government, territory, 
and society. The special nature of security threats justifies the use of extraordinary 
measures to handle them.33 

 
Therefore security becomes invoked through an emergency and every means to avoid 

the threat becomes legitimized.34 

In political sectors threats are usually defined as something that disturb and threaten 

the sovereignty, integrity and the homogeneity of a state. Thus, the threat can be 

anything that endangers authority. With regard to the EU and the integration process of 

migration concerns, a threat could be anything which constrains the integration process.  

 

3.1.3.2. Copenhagen School 

Securitization Studies first emerged in the 1960s and the term itself ‘securitization’ was 

coined by Ole Waevers, Bary Buzan and Jaap de Wilde, who are members of the 

research group of the Copenhagen Peace Research Institute. Thus, the securitization 

studies are also known as the ‘Copenhagen School’. 

                                                 
32Buzan, Barry; Wæver, Ole; WIlde, Jaap de (1998): Security. A New Framework for Analysis. Colorado: 
Lynne Rienner Publishers. p.26. 
33 Buzan, Waever, Wilde. (n32).p.21. 
34 Buzan, Waever, Wilde. (n32).p.21. 
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Securitization takes place, when an issue is argued to be a security issue as it is argued to 

be more important than other concerns. The issues are presented as high priority 

concerns which pose an existential threat.  As it is presented this overshadows 

everything else, extraordinary means may be applied which may even be in breach of 

political and legal rules.35  

‘”Security” is the move that takes politics beyond the established rules of the game and 

frames the issue either as a special kind of politics or as above politics’36 

This process of presenting an argument is called a ‘speech act.’ This ‘speech act’ is the 

‘securitizing move’; something is presented as an emergency, which only then becomes 

securitized when an audience accepts the issue. If no audience accepts the securitization 

move the issue does not become securitised or the mere uttering of the word ‘security’ 

alone does not constitute the securitizing ‘speech act’. 37  

There are two phases of securitization. One the one hand, it is ad hoc and on the other 

hand it can be institutionalised. The theorists of the Copenhagen school talk about 

institutionalised securitization when a specific threat occurs regularly or is persistent. 

Thus it is no surprise anymore. The securitising responses become institutionalised. 

The first process the ‘ad hoc securitization’ includes the construction of something as a 

security issue/risk. At this stage it is not clear whether the securitization process will be 

successful, as it depends on being accepted by the public. A securitizing actor presents 

something as a major threat to the nation, the society or the welfare state and thus tries 

to legitimize great policy changes and measures. Has the ‘speech act’ gained enough 

resonance, the securitizing process moves on and it is most likely that it will be 

institutionalised. However, until the securitizing ‘speech act’ has been thoroughly 

institutionalised it has to go through several stages of politicisation until it is taken for 

granted and becomes part of policies. The first thing that takes place is the change or 

reconceptualization of security from the category of threat to a risk category. This 

implies what I have mentioned above, that the constructed issue requests extraordinary 

solutions. Furthermore, the assumption of an emergency situation that one normally has 

to deal with, turns into a control discourse, and the initial security moves are turned into 

                                                 
35 Buzan, Waever, Wilde. (n32).p.24. 
36 Buzan, Waever, Wilde. (n32).p. 23. 
37 Buzan, Waever, Wilde. (n32).p. 25ff. / Çiğdem H. Benam (2011): Emergence of a “Big Brother” in 
Europe: Border Control and Securitization of Migration. In: Insight Turkey (13), S. 191–207. p. 194. 
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security practices and technologies. As a last step the securitization process is 

established and incorporated into EU policies.38  

In chapter four which analyses the Europeanization process of migration I will examine 

whether the securitization theory applies and whether the Europeanization of migration 

has became securitised.  

 

4. Europeanization of European asylum- and border policies 

In this chapter I will approach the Europeanization of asylum and borders policies at an 

EU level. These policy areas entail judicial cooperation, asylum and immigration policies. 

Integration policies will not be addressed, as they belong to the national states.39 An 

analysis of the judicial and political environment of the EU is necessary for the subject of 

the externalisation of European immigration control.  

The regulation of entry or residence in a state touches upon the sovereignty of the 

national states, their law, justice and liberties. The abolition of border controls in the EU 

initiated closer cooperation between the EU member states. As a result matters of 

Justice and Home Affairs (hereafter: JHA) that were initially national concerns, became 

integrated and harmonised in the Community and became fundamental to the EU. 

Issues that had been handled by national authorities concerning asylum, immigration, 

crime and cross border terrorism where shifted from intergovernmental cooperation to 

a level of supranational cooperation of the EU.40 

It is important to look at the European political developments in conjunction with the 

asylum and border control policy as they affected the situation in the Mediterranean as 

well as on the high seas. However, it will not be an exhaustive analysis but an outline of 

the most significant policies that allow assuming certain tendencies of the European 

Union policies. Silja Klepp41  highlights three major tendencies of the EU-asylum- and 

border polices. Firstly, the responsibility for asylum seekers has been moved within EU 

                                                 
38 Buzan, Waever, Wilde. (n32).p.27./ Van Dijck; Dominique (2006): Is the EU policy on illegal immigration 
securitized? Yes Of Course! A study into the dynamics of institutionalised securitization. Paper presented 
at 3rd Pan- European Conference on EU-Politics, Istanbul. 
39 Busch, Nicholas (2006): Baustelle Festung Europa. Klagenfurt: Drava Verlag. p.118. 
40 Lavenex (2010): Justice and Home Affairs. Communitarization with Hesitation. In: Wallace,Helen, 
Pollack, Mark; Young, Alasdiar.Policy: Making in the European Union. Oxford University Press. p. 457. 
41 Klepp, SIlja (2011): Europa zwischen Grenzkontrolle und Flüchtlingsschutz. Eine Ethnographie der 
Seegrenze auf dem Mittelmeer. Bielefeld: transcript. P. 48f. 
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countries as well as outside the European Union, secondly, the matter of security has 

increasingly gained importance in regard to immigration- and border policy and thirdly 

the rather fragmented legal situation for the protection of refugees in the European 

Union as it is affected by multiple participants. 

 

4.1. Defining Europeanization 

The term ‘Europeanization’ as such describes a process of political transformation. In 

regard to migration the term ‘Europeanization’ refers to the gradual harmonisation of 

immigration policies. Up to the 1990s nation states alone were responsible for their 

immigration policies. The Treaty of Amsterdam (1997) incorporated the shift of 

competence from the national level to the European level.  Accordingly, ample national 

reforms of immigration policies in most European immigration countries have been 

realised. The Europeanization of Immigration policies touches upon the nation states 

sovereignty as well as the protection of human rights.42 ‘The European harmonization of 

immigration policy literally defines the “finality of Europe”, its outer borders and how 

they are controlled’.43 

Ette and Faist define Europeanization as a top-down process which refers to European 

member states adapting to European requirements and regulations. This integration 

process contrasts with the first wave of integration, which is considered as a bottom up 

process. It applies to the European integration of member states gaining influence.44 

Bulmer and Radaelli45 give a more detailed definition of the term:  

 
Europeanization consists of processes of a) construction, b) diffusion and c) institutionalisation of 
formal and informal rules, procedures, policy paradigms, styles ‘ways of doing things’ and shared 
beliefs and norms which are first defined and consolidated in the EU policy process and then 
incorporated in the logic of domestic (national and sub- national discourse, political structures and 
public policies.  
 

                                                 
42Faist, Thomas; Ette, Andreas (2007): The Europeanization of National Policies and Politics of 
Immigration. Between Autonomy and the European Union. Houndmills, Basingstoke, Hampshire: Palgrave 
Macmillan. P. 4. / Klepp (n41)49f.  
43 Ette/Faist (n42)p.4. 
44 Ette/Faist (n42)p.14. 
45 Bulmer, Simon J.; Radaelli, Claudio M. (2004): The Europeanization of National Policiy? Ed. v. Queen's 
Papers on Europeanisation. Queens University. Belfast (Europeanisation Papers, 1). 
http://www.qub.ac.uk/schools/SchoolofPoliticsInternationalStudiesandPhilosophy/FileStore/Europeanisat
ionFiles/Filetoupload,38405,en.pdf, [last accessed: 21.07.2013]. p.4.  
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4.2. Historical background/ Process of Europeanization 

In order to outline better the process of Europeanization it is necessary to see how EU 

member states dealt with illegal migration prior to the formation of the European Union. 

The development of EU migration policies can roughly be divided into 3 phases. Phase 

one 1957-1990, phase two 1990-1997 and phase three 1997 up to the present. In the 

following the major changes regarding European asylum migration control, which are 

important in approaching the initial research question, will be addressed. 

 

4.2.1. Phase one: 1957-1990 Treaties of Rome 

The treaties of Rome founding the European Economic Community and the European 

Atomic Energy Community were the first steps towards a cooperation of the current EU 

member states. The founding member states were Germany, France, Italy and the 

BENELUX countries46. The major elements of the Rome Treaties were the four 

fundamental freedoms:- free movement of persons, of goods, capital, and services. To 

achieve this goal a communitarization of migration policies became a precondition.47  

Communitarization of migration was not an issue at that time and immigration policies 

belonged to the individual European community countries.48 Initial cooperation on 

migration matters took place outside of the traditional European structures, in the 

1970s with the Pompidou Group and in 1975 with the TREVI-forum to manage anti-

terrorist work between EU member states. In 1985 the TREVI49 forum was extended to 

cross border crime, trafficking in human beings and drugs. It marks the beginning of 

institutional cooperation. It was put together by EU member countries to discuss and to 

counter the emerging security issues and terrorist activities. From today’s point of view, 

the TREVI-forum can be considered as a basis for cooperation concerning asylum, 

immigration and police cooperation.50 In 1985 the Schengen agreement on the Gradual 

Abolition of Checks and the Common Borders was signed. Again, Germany, France and 

                                                 
46 BeNeLux = Belgium, Netherlands, Luxembourg 
47 Birsl, Ursula (2005): Migration und Migrationspolitk im Prozess der europäischen Integration. Hamburg: 
Verlag Barbara Budrich.p.106.  
48 Ette ; Faist (n42)p.14. 
49 TREVI= Terrorisme, Radicalisme, Extremisme et Violence Internationale 
50 EU-Legislation: 
http://europa.eu/legislation_summaries/institutional_affairs/treaties/amsterdam_treaty/a11000_de.htm 
[last accessed:17.11.2013]./ Ette;Faist (n42)p.6. 

http://europa.eu/legislation_summaries/institutional_affairs/treaties/amsterdam_treaty/a11000_de.htm�
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BENELUX countries were the founding countries. However, the Schengen agreement 

only entered into force in 1990 with the ‘Schengen Implementing Convention’ 

(Schengen II). The principles laid down in the Convention were the abolition of internal 

border controls, unification of immigration procedures, standardisation of entry 

formalities in the Schengen area, measures against drug trading, police cooperation as 

well as cooperation in the justice sector of the contracting states.51 The Schengen 

Information System (SIS) is a data base which was established with the enactment of the 

Schengen agreement. It is an intergovernmental data base and is used by the police and 

national authorities.  It is a system to keep track on persons in the whole Schengen area 

and also trace persons who are crime suspects or persons who are listed as missing.  

In 2013, since the capacity of SIS I had been reached, SIS II was introduced, for the 

increasing number of states and also with the focus on the early prevention and 

detection of threats to public order, also with enhanced functions such as the use of 

biometric data.52  

The Schengen area has been continuously enlarged. Following the initial contracting 

states, Greece and Italy followed in 1995, Austria in 1997, Denmark, Finland and Sweden 

in 2000. Norway and Iceland (2000) and Switzerland (2008/2009) as non EU Countries 

have also signed the Schengen Convention. The majority of the 10 states of the 2004 EU 

accession round are contracting states. However, Cyprus, Bulgaria and Romania of the 

last EU accession round are not part of the Schengen area as they do not meet all 

requirements.  The UK and the Republic of Ireland are not part of the Schengen area. 

Furthermore Denmark enjoys exclusive rights in adopting new regulations. Despite the 

abolition of border controls, they may be re-introduced under specific circumstances. 

The re- introduction of border controls is only allowed for a period of 30 days with the 

possibility of extension and has to be legitimised through incidents that endanger public 

safety and internal security. In the past, the re-introduction of border controls was 

                                                 
51 Auswärtiges Amt. Schengener Übereinkommen: http://www.auswaertiges-
amt.de/DE/EinreiseUndAufenthalt/Schengen_node.html [last accessed:17.11.2013].  
52 European Commission: Policies: Schengen Information System. http://ec.europa.eu/dgs/home-
affairs/what-we-do/policies/borders-and-visas/schengen-information-system/index_en.htm [last 
accessed:18.11.2013] 

http://www.auswaertiges-amt.de/DE/EinreiseUndAufenthalt/Schengen_node.html�
http://www.auswaertiges-amt.de/DE/EinreiseUndAufenthalt/Schengen_node.html�
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legitimised at sport events like the Euro Football tournament in 2004.53 Provisions that 

govern the crossing of internal EU borders as well as the crossing of the external EU 

borders have been laid down in the Schengen Borders Code and are thus legally binding 

EU secondary law. 54  

 

4.2.2. Phase two 1990-1997  

The second phase of the changes in EU migration policies was characterised by the fall of 

the Berlin Wall, the opening up of Eastern Europe and the wars in ex-Yugoslavia. With 

these events the number of asylum seekers increased tremendously and caused new 

reasons for new immigration regulations.55 The Ad Hoc Working Group on Immigration 

which was established in 1986 worked out the Dublin Convention on Asylum in 1990 

which is part of the Schengen Implementing Convention (replaced by Dublin II in 2003). 

 

4.2.2.1. The Dublin Regulation on asylum  

The Dublin Regulation on Asylum determined the criteria for member states for taking 

responsibility in examining asylum applications.56 Furthermore the Dublin II Regulation 

which entered into force in 2003 determines that asylum seekers can only lodge their 

asylum application in the first EU country that they have entered. This Regulation aims 

at preventing asylum seekers from going ‘asylum shopping’ and lodging applications for 

asylum in several EU countries. Besides, it seeks to prevent EU countries from sending 

asylum seekers from their country to another country.57 However, for the asylum 

                                                 
53 Tanaka, Hiroyuki; Macias, Trinidad (2007): Europe’s Disappearing Internal Borders. Hg. v. Migration 
Policy Institute. http://www.migrationpolicy.org/pubs/FS20_SchengenDisappearingBorders_121807.pdf. 
p.3.  
54 European Parliament; Council (15.03.2006): Schengen Borders Code Regulation (EC) No 562/2006, 
establishing a Community Code on the rules governing the movement of persons across borders. In: 
Official Journal of the European Union. http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2006:105:0001:0032:EN:PDF  
55 Europäisches Parlament/Informationsbüro Deutschland: 
http://www.europarl.de/de/europa_und_sie/politikfelder_a_z/Migration_und_Asyl.html [last 
accessed:13.01.2014] 
56 Rees, Wyn (2005): The External Face of Internal Security. In: Hill, Christopher; Smith Michael: 
International Relations and the European Union. Oxford. Oxford University Press. p. 204-224. P.215 
57 EU legislation: Dublin II Verordnung: 
http://europa.eu/legislation_summaries/justice_freedom_security/free_movement_of_persons_asylum_i
mmigration/l33153_de.htm [last accessed: 18.11.2013] 
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seekers the Dublin II Regulation has rather detrimental effects. Dublin II has the effect 

that asylum seekers cannot choose the country where they want to lodge their 

application. As they have to apply for asylum in the first EU country they enter, it is very 

hard for asylum seekers coming overland to lodge their application in the country of 

their choice. If they do manage to travel to another country and are caught, they will be 

sent back to the EU country they first entered. The only possibility is for them to come 

by plane to the EU country of choice, this is hardly possible for most of them.  This detail 

has led to several human rights violations as migrants are made to wait for their asylum 

application procedure and as a general rule, are put into detention centres which in the 

majority of cases have appalling conditions. Recent cases, which have been under harsh 

criticism, were Greece and Italy.58 These developments clearly show large differences in 

the conditions between the EU member states, where asylum seekers are obliged to 

lodge their applications.59 An exception had to be made for Greece which had such 

appalling conditions that the ECtHR prohibited EU member states from sending any 

migrants back to Greece,60 even though it was the first EU country they had entered and 

therefore responsible for the asylum process in the sense of Dublin II.61 

 

4.2.2.2. Safe Third Country Regulation/ Bilateral readmission agreements 

In the 1990s further measures were initiated which exacerbated the asylum application 

process in the EU. One major instrument was the ‘safe third country regulation’. It 

applies to all asylum seekers that transited a third country were no danger of torture or 

other inhuman and degrading treatment threatens and the respective person must have 

                                                 
58 Human Rights Watch (2009): Pushed Back, Pushed Around. Italy's Forced Retunr of Boat Migrants and 
Asylum Seekers, Libya's Mistreatment of Migrants and Asylum Seekers. 
http://www.hrw.org/sites/default/files/reports/italy0909webwcover_0.pdf. [last accessed:13.01.2014] 
59 Bade, Klaus J. (2013): Öffnet ein Tor nach Europa. Die EU braucht ein neues Asylsystem und eine 
gesteuerte Zuwanderung. Den Zustrom von Flüchtlingen wird freilich auch das nicht stoppen. In: Die Zeit, 
16.11.2013. http://www.zeit.de/politik/ausland/2013-11/asyl-fluechtlingen-eu-reform, [last accessed: 
18.11.2013]./ Pro Asyl/ Diakonisches Werk (2012): Flüchtlinge im Labyrinth. Die vergebliche Suche nach 
Schutz im europäischen Dublin-System. Hg. v. Pro Asyl/ Diakonisches Werk. 
http://www.proasyl.de/fileadmin/proasyl/fm_redakteure/Broschueren_pdf/Broschuere_Dublin_April_20
12_WEB.pdf. [last accessed: 13.01.2014].p.4.  
60European Court of Human Rights (21.01.2011): M.S.S. v. Belgium and Greece, Appl. No. 30696/09. 
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-103050 [last accessed:130.01.2013]  
61 Gragl, Paul, Europäische Jurisdiktionsgrenzen und Dublin II: Straßburgs M.S.S.- Urteil und dessen Folgen 
für die Europäische Union. In: Kettemann, Matthias (2013): Grenzen im Völkerrecht. Wien: Jan Stramek 
Verlag KG.p.112. 
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been granted protection from the safe third country in question, or there must be clear 

indicators that protection is possible.62 It determines that asylum seekers can be sent 

back from an EU Country to a safe third country in order to lodge their asylum 

application there. However this regulation has hit upon criticism. Despite the fact, that 

the UNHCR generally does not disapprove the regulation it points out, that it can be 

dangerous to introduce lists naming safe third countries. Furthermore, the safe third 

countries can be classified as a safe third country only by ratifying certain refugee and 

human rights treaties such as the Refugee Convention relating to the Status of refugees. 

However, mere ratification does not ensure that the respective asylum seekers are really 

safe and that their asylum application process is guaranteed.63  

In addition to the Dublin II Regulation and the safe third country regulation the EU 

member states agreed on guidelines for bilateral readmission agreements. Their 

intention was to facilitate the readmission process of individuals who have entered the 

EU in an unlawful way or whose grounds for asylum were unfounded.64 

 

4.2.2.3. Treaty of Maastricht 

The Treaty of Maastricht (1992) created the European Union as a single market allowing 

goods, persons, services and capital to move freely within the EU. In addition to that, the 

structure of a formal and intergovernmental cooperation was formed. Characteristic for 

Maastricht was the new ‘three pillar’ structure which divides the fields of responsibility 

of the European Community into the ‘European Community Pillar’ (1st pillar) which 

represents the only supranational pillar, dealing with economic policies. The 2nd pillar 

‘Common Foreign and Security Policy’ (CFSP) deals with external relations of the EU and 

the 3rd pillar ‘Justice and Home Affairs (hereafter: JHA) deals with matters of common 

interest: asylum and immigration as well as with border controls on the external 

borders, judicial and police cooperation.65 

                                                 
62 EU-Legislation: http://europa.eu/legislation_summaries/other/l33102_en.htm [18.11.2013] 
63 UNHCR (2013): UNHCR mahnt EU-Staaten zur Vorsicht beim Konzept "sicherer Staaten". 
http://www.unhcr.at/print/archiv/nachrichten/artikel/d1033afedeff1cec10eefaa9c2d36261/unhcr-
mahnt-eu-staaten-zur-vorsicht-beim-konzept-sicherer-staat-2.html. [last accessed:13.01.2014] 
64 EU Legislation: Readmission agreements. 
http://europa.eu/legislation_summaries/other/l33105_en.htm. [last accessed:13.01.2014] 
65 Lavenex (n40)p. 460./Europäisches Parlament/Informationsbüro Deutschland (n55)./ Rees (n56)p.215. 
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4.2.3. Phase three 1997- present 

The third phase of the development of the European Union immigration policies 

contains major policy changes. It starts with the treaty of Amsterdam in 1997. This aims 

at creating an area of freedom, security and justice (AFSJ)66 and furthermore aims at 

‘communitarizing’ asylum and migration matters.  

 

4.2.4. Communitarization of migration 

The process of ‘communitarization’ in regard to migration in the European Union implies 

the process of harmonising migration and asylum. The Treaty of Amsterdam introduced 

large changes to the Justice and Home Affairs framework. All matters dealing with 

asylum, visa and immigration that had been part of the third pillar (the JHA pillar) were 

shifted to the 1st pillar under a new ‘Title IV’ and thus were now within the competence 

of the Community. In this way, the single member states also transferred their 

sovereignty in this matter to the EU. The 3rd pillar was renamed into ‘Police and Justice 

Cooperation in Criminal Matters’. Besides, the Schengen Agreement and the Dublin 

Regulation which were intergovernmental agreements became incorporated into the 

aquis communitaire under the 1st pillar as well. The ‘communitarization’ of Schengen 

achieved that, from then on all agreements and directives had to be in compliance with 

the Convention Relating to the Status of Refugees and its Protocols.67  

 

4.2.5. Area of Freedom, Security and Justice 

After the enactment of the Treaty of Amsterdam in 1997, the Tampere Summit in 1999 

was a further step. The programme of Tampere (1999-2004) together with the Den Haag 

programme (2004-2009) and the Stockholm programme (2010-2014), were the basis for 

the creation of an area for freedom, security and justice. With this area several political 

areas were also to be covered: protection of the external borders of the European 

Union, judicial cooperation in civil and criminal matters and cooperation in asylum and 

immigration matters. Furthermore police cooperation in order to combat human-, and 
                                                 
66 European Community (1992): Treaty on the European Union [Treaty of Maastricht]. http://eur-
lex.europa.eu/en/treaties/dat/11992M/htm/11992M.html#0001000001. [last accessed: 13.01.2014]. 
Article 2.  
67 Rees (n56) p.216./Lavenex (n40)p.462. 
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drug trafficking, organised crime and terrorism was initiated.68 Furthermore, a long term 

common asylum system was to be established.69  

The main objective of a common asylum system was the creation of a common asylum 

procedure besides a uniform asylum status; valid in the whole union, for those that had 

been granted asylum status.70 The common European asylum system introduced in 

Tampere, is characterised through three major goals:  

 

1. Cooperation with countries of origin in order to curtail immigration to Europe. 

The reasons for fleeing and migration such as poverty, conflicts and instable 

political systems are to be fought and standards of living, democratic structures 

and human rights standards are to be established.  

2. Creation of the common European asylum system in accordance with the 

Refugee Convention and also the introduction of the EURODAC fingerprint 

system in order to prevent ‘misuse’ of the European asylum system.  

3. The management of migration and refugee movements including mechanisms 

to campaign in countries of origin for legal emigration, cooperation between EU 

countries and third countries in order to improve return programmes and 

stronger action against human smugglers and human traffickers.71  

 

4.2.6. The Hague Programme 2005-2009 

In 2004, the Hague programme was set up; it continues with the aims that were laid 

down in the Tampere programme and entails ten major points to be established in the 

time frame from 2005 – 2009. These include inter alia the formation of a common 

procedure for granting asylum, the fight against terrorism and measures in order to 

                                                 
68 EU Legislation: Justice, freedom and security. 
http://europa.eu/legislation_summaries/justice_freedom_security/index_en.htm. [last 
accessed:13.01.2014] 
69 Commission of the European Communities (2007): Green Paper. on the future Common European 
Asylum System. http://eur-lex.europa.eu/LexUriServ/site/en/com/2007/com2007_0301en01.pdf. [last 
accessed:13.01.2014] 
70 Boswell, Christina; Geddes, Andreas (2011): Migration and Mobility in the European Union. Houndmills, 
Basingstoke, Hampshire: Palgrave Macmillan.p.167. 
71 European Parliament: Das Tampere-Programm. 
http://www.europarl.europa.eu/brussels/website/content/modul_05/zusatzthemen_13.html. [last 
accessed:13.01.2014] 
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manage and control migration movement as well as to combat organised crime.72 

Furthermore with regard to the attacks of 9/11 a security approach took hold which 

current literature refers to as the ‘securitization’ process. The fight against organised 

crime and terrorism became equated with irregular migration, this changes the 

perception of irregular migrants tremendously and turns irregular migration into a 

‘security issue’.73  

 

The security of the European Union and its Member States has acquired a new urgency, especially 
in the light of the terrorist attacks in the United States on 11 September 2001 and in Madrid on 11 
March 2004. The citizens of Europe rightly expect the European Union, while guaranteeing respect 
for fundamental freedoms and rights, to take a more effective, joint approach to cross-border 
problems such as illegal migration, trafficking in and smuggling of human beings, terrorism and 
organised crime, as well as the prevention thereof. Notably in the field of security, the 
coordination and coherence between the internal and the external dimension has been growing in 
importance and needs to continue to be vigorously pursued.74  
 
 

Furthermore, during the Hague Programme the EU Agency FRONTEX (Agence 

européenne pour la gestion de la coopération opérationnelle aux frontières extérieures) 

was established by the Council Regulation (EC) 2007/2004. The enactment of the 

regulation marks the beginning of an institutionalised European border management.75 

Initially the FRONTEX mandate was to coordinate and conduct risk analysis. In 2007 its 

mandate was extended with RABITS76 to offer operational assistance to EU member 

states in cases where urgent assistance at the external borders was needed.77 

FRONTEX’ role and its missions will be elaborated in more detail in chapter 5.2.78  

 

                                                 
72EU Legislation: The Hague Programme: 10 priorities for the next five years. 
http://europa.eu/legislation_summaries/human_rights/fundamental_rights_within_european_union/l160
02_en.htm. [last accessed: 13.01.2014] 
73Huysmans, Jef (2006): The Politics of Insecurity: Fear, Migration and Asylum in the EU. Oxon: 
Routledge.p. 65ff. s 
74 Council: The Hague Programme: Strengthening the Freedom, Secuirty and Justice in the European Union 
(2005/C 53/01). http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2005:053:0001:0014:EN:PDF. [last accessed: 
13.01.2014]   
75 Klepp (n41)p.59.   
76 Rapid Border Intervention Teams 
77 Lavenex (n40)p.466.  
78 Klepp (n41)p.59.   
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4.2.7. GAMM 

In 2005 the heads of the EU governments discussed a new concept to control global 

migration. It was a reaction to the attempts of migrants to overcome the border fences 

to reach the Spanish enclaves Ceuta and Melilla which resulted in the death of many of 

them. The Global Approach to Migration and Mobility (hereafter: GAMM) is part of the 

Hague and Tampere Programmes and aims at finding comprehensive solutions to solve 

the ‘migration issues’. Furthermore, it tries to establish new ways of migration control 

into the EU.79 What is new in the GAMM, is that it combines efforts of enabling legal 

migration and development in transit countries, and countries of origin. The GAMM is 

structured in four parts.  
 

- Legal migration and mobility  

- The fight against irregular migration 

- International protection of migrants 

- Development cooperation with countries of origin80 

This approach is aimed especially at the implementation in third countries. In particular 

its objective is the development of the countries of origin by development cooperation 

in order to curtail irregular migration into the EU. It can thus be considered as another 

step towards the outsourcing of border control and shifting responsibility for 

immigration control to third countries. 

‘[…] GAM aimed at including legal migration opportunities in the dialogue with third 

countries as a counterpart to their commitment managing irregular migration and in 

concluding readmission agreements.’81  

The European Commission points out, that sustainable solutions are needed for long 

term issues. The European Commission puts cooperation and dialogue with third 

countries on the agenda in particular to establish policies to enable legal migration 

possibilities that are beneficial for both sides.82 On top of that the GAMM contains 

                                                 
79 Pascouau, Yves: Arab Spring and Migration: Will the New Global Approach to Migration and Mobility 
Respond to the Challenges? In: Biscop,Sven; Balfour,Rosa; Emerson, Michael (2012): An Arab Springboard 
for EU Foreign Policy? Academia Press. 57- 63. p.58. 
80 Pascouau (n79) p.60. 
81 Pascouau (n79) p 58. 
82 European Commission (2011b): Communication from the Commission to the European Parliament, the 
Council, the Economic and Social Committee and the Committee of the Regions. Communication on 
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measures to ‘[…] enhanced economic cooperation in order to develop the conditions for 

growth and employment in the countries of origin, to address the causes of irregular 

migration’.83   

Furthermore a communication paper on “illegal migration” of the European 

Commission, the European Parliament and the Council pointed out, that a tightening of 

the external borders around Europe, creates a so called “Fortress Europe” and doesn’t 

represent a sustainable solution.  

 

Efforts on migration management cannot have their full impact, if measures are not implemented 
at the beginning of the migration chain i.e. the promotion of peace, political stability, human 
rights, democratic principles and sustainable economic, social and environmental development of 
the countries of origin.84 
 
 
 

4.2.8. The Stockholm Programme 2010-2014 

In 2009 the Stockholm Programme was published which set the legislative period to be 

from 2010 till 2014. The three major goals of the agenda were the establishment of a 

common European asylum system, to be launched by 2012, a uniform international 

protection status and a voluntary system for sharing responsibility for refugees within 

the European Union.85  

The Stockholm Programme refers to the ‘Global Approach on Migration’ which was 

formulated by the European commission in 2005. Within the Stockholm Programme 

European migration policies focus on Africa and eastern and southeastern Europe. It 

consists of the three basic principles: combating of irregular migration including 

readmission agreements with third countries, supporting of voluntary return and 

furthermore legal ways of immigration are to be extended as well as development 

cooperation.86  

                                                                                                                                                  
migration (COM(2011) 248 final). Online verfügbar unter http://ec.europa.eu/home-
affairs/news/intro/docs/1_EN_ACT_part1_v11.pdf. [last accessed:13.01.2014] P.3. 
83 European Commission (n82)p.3.  
84 Commission of the Euorpean Communities (2001): Communication from the Commission to the Council 
and the European Parliament on a common policy on illegal immigration (COM/2001/0672 final) 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:52001DC0672:EN:HTML. [last accessed: 
13.01.2014]. p.8.  
85 Boswell, Geddes (n70) p.163. 
86 Kasparek, Bernd; Hess, Sabine (2012): Grenzregime. Diskurse, Praktiken, Institutionen in Europa. 2. Aufl. 
Berlin: Assoziation A.p.11.  
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5. The externalisation of EU immigration policies 

As we have learned in the previous chapters, the EU immigration policies became 

gradually externalised. Cooperation between third countries was initiated as well as 

bilateral or multilateral agreements being signed. The externalisation of European 

immigration control already had its roots in the 1970s.  Since then, in particular ‘[…] west 

European governments have introduced a range of measures to try to limit or manage 

immigration and refugee flows into their territory’.87 With the knowledge available 

today, it became clear, that measures to manage and restrict immigration to the 

European Union have disputable effects. In addition the development of the external 

dimension of European immigration policies entailing the curtailing of migrants rights 

has made migrants use illegal and more dangerous ways to reach EU soil. In addition to 

that the external dimension of the European immigration control has raised questions 

concerning international and human rights obligations towards refugees. Due to a lack 

of comprehensive and sustainable migration policies, European Union member states 

have started to find new ways to handle the increasing immigration flows into Europe. 

EU member states have increasingly started to cooperate with third countries. For the 

southern European countries, this is the case with North African countries, which are 

major migrant sending or migrant transit countries.88  

 

5.1. Cooperation of the EU with third countries and readmission agreements 

There have been several initiatives in order to keep migrants away from European soil. 

Partnership agreements between EU states and third countries especially with North 

African states play a major role. 

Already in the 1990s Albania and Italy had a readmission agreement. Meanwhile, Spain 

has signed agreements with Senegal and Mauritania to return refugees and migrants. 

Australia has for example initiated agreements with the islands Papua New Guinea and 

Nauru to detain irregular migrants before they reach Australia.  

                                                 
87 Boswell, Christina (2003): The �external dimension� of EU immigration and asylum policy. In: 
International Affairs (79 vol 3), p. 619–638. P. 619. 
88Boswell (n87)p.619.   
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The Libyan and Italian Friendship agreement which was signed in 2008 plays a major role 

in European migration control today.89  

The ‘Treaty on Friendship, Partnership and Cooperation’ between Italy and Libya, is one 

of several key readmission agreements that play a pivotal role in EU Migration 

management.90 The Friendship agreement can be seen as a major indicator of a 

significant shift in EU migration control.91 Between 2008 and 2009 the agreement 

contributed to a tremendous decline in asylum applications in Italy by migrants arriving 

via Lampedusa. The decline of refugees arriving in Italy amongst other things raises the 

question whether the Italian / Libyan Friendship agreements undermine the principle of 

non-refoulement which is stipulated in the Refugee Convention and other human rights 

treaties. It rather seems that the Friendship agreement tried to circumvent the 

prohibition of refoulement in order to turn interceptions and push-backs at sea into a 

common practice.92 

The Friendship agreement also raises the following legal questions. As has been 

mentioned above, international refugee law does not entail a right of asylum, however 

the principle of non-refoulement does prohibit states from returning refugees to a 

country where danger or other human and degrading treatment threatens. Therefore 

from this interlocking of treaties a ‘right of asylum’ can be derived.93 This is elaborated 

in more detail in the chapter ‘non refoulement’ (7.). 

The possibility to make use of this complementary protection of refugees is not 

applicable to those refugees who are intercepted or pushed back at sea in accordance 

with the Libyan and Italian Friendship agreement. The same applies to every area where 

migration control is conducted extraterritorially be it on the soil of a third country or in 

coastal waters.94  

 
The argument made to justify this difference in treatment is that the non-refoulement principle 
and the 1951 Refugee Convention do not apply to such instances and that, in any case, any 
asylum claim should be addressed by the state in whose territory control takes place.95  

 

                                                 
89 Gammeltoft-Hansen (n4)p.6. 
90 Kasparek, Hess (n86)p.10. 
91 Gammeltoft-Hansen (n4)p.2. 
92 Kasparek, Hess (n86)p.10. 
93 Gameltoft-Hansen (n4)p.2. 
94 Gammeltoft-Hansen (n4)p.3. 
95 Gammeltoft-Hansen (n4)p.3. 
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This point seems rather cynical in the case of Libya as it has not yet ratified the 1951 

Refugee Convention. In addition to that Libya does not have a functioning national 

asylum system and has been under harsh criticism due to its abusive and degrading 

treatment of refugees.96 

Nonetheless, as laid down in the chapter ‘non-refoulement’ (7.) a pre-placement to an 

extra-territorial area does not relieve a country, which is a contracting member state of 

the Refugee Convention and other Human Rights instruments from its contractual 

obligations.  

From the perspective of the third country which is willing to take over responsibility 

‘jurisdiction shopping involves commercialisation of their sovereign territory and/or 

sovereign prerogatives. As in the Italian-Libyan case, substantial economic concessions 

may be involved in this process’.97  

 
A blind refusal of indirect state responsibility in cases of outsourcing and extraterritorial 
application of refugee and human rights instruments would only create a further incentive for 
states to move the less palatable issues of governance to foreign authorities and territories.98  

 
However, as will be elaborated in the chapter seven, international refugee law does 

cover their protection even in the case of existing interdiction agreements.99  

 

5.2. Jurisdiction of convenience  

From a legal perspective the externalisation of the European immigration control entails 

various questions concerning a state’s jurisdiction.  Generally, due to international law, a 

state may exercise jurisdiction within its own state territory, its coastal waters and to 

some extent in the contiguous zone. However this assumption ‘[…] is increasingly 

challenged, which in turn prompts questions on how to organise sovereign 

responsibilities such as those relating to national and international human rights 

obligations in an increasingly globalised world’.100  In the field of human rights, territorial 

limits have had an impact on the reach and the setting of limits for the responsibility of a 

                                                 
96 Gammeltoft-Hansen (n4)p.3. 
97 Gammeltoft-Hansen (n4)p.6. 
98 Gammeltoft-Hansen (n4)p.7. 
99 Gammeltoft-Hansen (n4)p.7. 
100 Gammeltoft-Hansen (n4)p.4. 
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state.101 However, generally the 1951 Refugee Convention and Human Rights treaties 

are bound to the state’s territory which triggers the question of the extra-territorial 

applicability of the human rights instruments in question.  

 
By delegating or shifting migration control out of the national territory, European states are 
engaging in what could be termed “jurisdiction shopping”. Jurisdiction shopping may involve a 
unilateral decision to move control activities to the high seas or res communis102, and thereby 
contesting the application of refugee and human rights compared to the territorial setting.103  

 
Jurisdiction shopping comprises either the deliberate shift of migration control beyond 

the national territory to a third state which is willing to avail itself of the jurisdiction for 

the intended purpose in question or third states take over jurisdiction in migration 

control matters in the course of bilateral agreements.104  

 

In these instances, the responsibility of the acting state is not only reduced, a competing duty 
bearer is introduced into equation that may be argued to have primary responsibility for assessing 
the protection needs of any asylum claims. By reference to the territorial state and its authorities 
as the guarantor of human rights obligations within its national borders, a presumption is created 
against similar obligations of the extraterritorially acting or outsourcing state.105 

 

The number of these ‘bartering’ agreements in the field of migration control is 

increasing. Readmission agreements have been elaborated in chapter 4.2.2.2..  

 

5.3. Frontex 

In the following I will give an overview about the history of the origins of Frontex, its 

mandate, tasks and its role in the field of irregular migration in connection with the EU-

member states, third countries and the European Union. I will analyse the composition 

of Frontex missions and the authority and the responsibility they have. In particular I will 

elaborate on issues that emerge regarding the accountability of Frontex missions at sea 

as it is often unclear who can be held responsible for those operations at sea which are 

                                                 
101 Gammeltoft-Hansen (n4)p.5.s 
102 Res communis: ‘The common heritage of all humankind, not subject to the appropriation by or 
sovereignty’. Oxford Reference. 
http://www.oxfordreference.com/view/10.1093/acref/9780195369380.001.0001/acref-9780195369380-
e-1816 [last accessed:17.01.2014]  
103 Gammeltoft-Hansen (n4)p.5. 
104 Gammeltoft-Hansen (n4)p.5. 
105 Gammeltoft-Hansen (n4)p.5. 

http://www.oxfordreference.com/view/10.1093/acref/9780195369380.001.0001/acref-9780195369380-e-1816�
http://www.oxfordreference.com/view/10.1093/acref/9780195369380.001.0001/acref-9780195369380-e-1816�


 

36 
 

connected to human rights violations. Is it Frontex itself, the EU member states or is it 

the European Union that take part in the operation?  

The European Agency for the Management of Operational Cooperation at the External 

Borders of the Member States of the European Union generally known as ‘Frontex’106 is 

a widely talked about Agency since its founding in 2005. News items are full of Frontex 

operations that have been conducted at the EU’s external borders in order to impede 

irregular migration to the EU. In this context, it is often questioned whether Frontex’ 

operations refusing migrants the entry to the EU respectively the Schengen area, have 

been implemented in accordance with international refugee law and human rights law 

as well as international obligations.  

The general public normally perceives Frontex as an Agency fending off migrants from 

Europe. Scientific analyses generally view Frontex as part of the European integration 

process of migration and respectively harmonisation in the area of Justice and Home 

Affairs.107 As a result of the Schengen agreement which entered into force in 1995, 

abolishing border controls within the European community, a new single external border 

was created. Intergovernmental cooperation between the European community states 

increased and was incorporated to the EU acquis with the treaty of Amsterdam in 1999. 

To strengthen the cooperation between the EU member states in the field of migration, 

security and asylum, the European Council on Justice and Home Affairs initiated the 

creation of an ‘External Border Practitioners Common Unit’ which was responsible for 

the coordination of national projects of Ad Hoc Centres on border control. In order to 

improve the joint work on asylum, migration and security matters, the European Council 

established with a Council Regulation108 on the 26th October 2004, the European Agency 

for the Management of Operational Cooperation at the External Borders of the Member 

States of the European Union (Frontex).109  

Due to its Council regulation Frontex’ mandate comprises amongst other things the 

following activities: Article 3(1-4) stipulates the coordination and cooperation of EU 

                                                 
106 Frontex is the short form of 'Agence européenne pour la gestion de la coopération opérationnelle aux 
frontières extérieures des États membres de l'Union européenne 
107 Kasparek (n86)p.111f). 
108 Council Regulation (EC) No 2007/2004 of 26 October 2004 establishing a European Agency for the 
Management of Operational Cooperation at the External Borders of the Member States of the European 
Union 
109 Frontex: Origin. http://frontex.europa.eu/about-frontex/origin. [last accessed:13.01.2014] 
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states and provides them with technical support in all matters concerning the external 

borders of the EU. Article 4 regulates the development and introduction of an integrated 

risk analysis model to observe migration movements and to compile ‘risk analyses’ for 

the entire external European border.110 The results of these risk analyses are to be 

submitted to the European Council and the European Commission. Article 5 stipulates 

the development of a uniform curriculum for border guard training, offering and 

carrying out training. Article 8(1-3) determines the support of the member states which 

need technical and operational support on their external borders. Article 9(1-2) 

regulates the coordination and support of return procedures of the member states. 

Furthermore Frontex cooperates with national secret services, Eurojust111 and 

Europol112. Frontex does not have its own armed forces but is comprised of the armed 

forces of the EU member states. Technical equipment is made available by the member 

states as well and comprises ships, helicopters, airplanes and additional material in 

order to keep the borders under surveillance.113 Due to Article 14114  of the Frontex 

regulation ‘[f]acilitation of operational cooperation with third countries and cooperation 

with competent authorities of third countries’, Frontex is authorised to start 

collaboration with international organisations as well as institutions of third countries. 

Agreements between Frontex and third countries are discussed in the chapter 

‘readmission agreements’ (5.1.). 

The operational Frontex missions are characterised by four stages of control: The first 

stage is the cooperation with authorities from third countries in order to detect and 

prevent irregular migration in the first place. The second stage, the so-called ‘Across 

Border’ stage is characterised through cooperation with the directly neighbouring 

countries of the EU. The third stage entails the comprehensive control of the external 

                                                 
110 Schwiertz, Helge (2011): Foucault an der Grenze. Mobilitätspartnerschaften als Strategie des 
europäischen Migrationsregimes. Berlin: Lit Verlag (16).p.94. 
111 Eurojust is an EU Agency which coordinates judicial matters of the EU States, especially in criminal 
matters. 
112 Europol is  the EU law enforcement agency which fights international crime and terrorism 
113 Klepp (n41)p.61. 
114 ‘In matters covered by its activities and to the extent required for the fulfilment of its tasks, the Agency 
shall facilitate the operational cooperation between Member States and third countries, in the framework 
of the European Union external relations policy. The Agency may cooperate with the authorities of third 
countries competent in matters covered by this Regulation in the framework of working arrangements 
concluded with these authorities, in accordance with the relevant provisions of the Treaty’ (Art. 14 Council 
Regulation (EC) No 2007/2004). 
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borders of the EU and the fourth stage of control is conducted within the EU. Since 2005 

Frontex has been conducting its missions in the field. In 2007 24 Frontex missions were 

carried out.115 In 2007 the initial Frontex mandate was extended with a regulation116 of 

the European Parliament and the Council to establish Rapid Border Intervention Teams 

(RABITS). These RABITS are teams comprised of specialists and border guards that can 

be deployed in case of emergency.117 In total Frontex has coordinated more than 214 

operations in order to fend off migrants entering the Schengen area.118  

Compared to EU institutions that were established in the 1990s Frontex is characterised 

by far-reaching authority. Furthermore, due to its administrative apparatus and the 

decision making process in the management board, Frontex is outside parliamentary 

control and the possibility of being influenced by the council and the commission. 

Besides, this there is also the risk that Frontex with such a wide reaching mandate could 

become outside the reach of any controls.119 

 

5.3.1. The structure of Frontex 

The agency is currently led by the executive director Ilkka Laitinen who has been holding 

this position since 2005. The executive director is appointed by the management board 

after the EU commission nominates a person for the position. The management board 

which represents the highest body of Frontex is composed of representatives of the 

member states as well as Schengen members and two representatives of the EU 

commission. Furthermore the management board is authorised to manage the budget 

and decide on working guidelines. Decisions are made by absolute majority voting.120 

Frontex’ budget has grown tremendously in the past years, which also explains the 

                                                 
115 Klepp (n41)p.6of. 
116 Regulation (EC) No 863/2007 of the  European Parliament and the Council of 11 July 2007 establishing a 
mechanism for the creation of Rapid Border Intervention Teams and amending Council Regulation (EC) No 
2007/2004 as regards that mechanism and regulating the tasks and powers of guest officers 
117 Klepp (n41)p.62. 
118 Haarhuis, Daniela (2013): Menschenrechtliche Anforderungen an Frontex. Die europäische 
Grenzschutzagentur ein Jahr nch der >>Hirsi-<< Entscheidung des EGMR. In: Asylmagazin (1-2-), S. 10–16. 
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1_beitraghaarhuis.pdf. [last accessed:13.01.2014] p.12. 
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39 
 

increase in activities. While it was 35 million euros in 2007, in 2008 the European 

Parliament raised the budget to 68 million euros.121 

 

The following diagram illustrates the structure of Frontex.  

 

 
(Frontex Homepage 2013) 

 

 

5.3.2. Frontex’ missions at sea 

After having introduced the EU Agency Frontex and its structure, I will now turn to 

Frontex’ missions at sea and elaborate on the issues that emerge concerning the 

accountability towards migrants at sea. As Frontex personnel from several EU member 

states and even third countries participate in the operations at sea the legal basis is 

rather delicate. The formation of a mission is as follows: either the operation is initiated 

by Frontex itself or at the request of an EU member state which will be the ‘hosting 

                                                 
121 Klepp (n41)p.63. 



 

40 
 

state’ of the mission. Frontex then draws up plans for the mission which are then 

coordinated with the respective EU member states. If an EU member states is of the 

opinion that there is a pressing need for an operation e.g. in the case of an enormous 

increase of third country nationals heading to the EU, the executive director can initiate 

the so called RABITs122 that can become active at short notice.123  

In order to achieve the goal of providing clarity concerning the responsibility of Frontex’ 

missions at sea, Article 1(2) and Article 15 of the founding regulation of Frontex124 are of 

major importance. While article 1(2) stipulates, that the responsibility of the operations 

lies with the EU member states, Article 15 determines that Frontex is an agency which is 

a legal entity and is able to conclude contracts with international organisations and third 

countries.125  

 

While considering that the responsibility for the control and surveillance of external borders lies 
with the Member States126, the Agency shall facilitate and render more effective the application 
of existing and future Community measures relating to the management of external borders. It 
shall do so by ensuring the coordination of Member States’ actions in the implementation of those 
measures, thereby contributing to an efficient, high and uniform level of control on persons and 
surveillance of the external borders of the Member States.127 
 
The Agency shall be a body of the Community. It shall have legal personality. 128 In each of the 
Member States, the Agency shall enjoy the most extensive legal capacity accorded to legal 
persons under their laws. It may, in particular, acquire or dispose of movable and immovable 
property and may be party to legal proceedings […].129 
 

                                                 
122 Rapid Border Intervention Teams 
123 Schwiertz (n110)p.95 
124 Council Regulation (EC) No 2007/2004 of 26 October 2004 establishing a European Agency for the 
Management of Operational Cooperation at the External Borders of the Member States of the European 
Union 
125 Keller, Ska; Lunacek, Ulrike; Lochbihler, Barbara (2011): Ist die Agentur Frontex vereinbar mit den 
Menschenrechten? Eine Studie von Migreurop über die europäische Agentur an den Außengrenzen im 
Hinblick auf die Neufassung ihres Mandats. http://www.barbara-
lochbihler.de/cms/upload/PDF_2011/Frontex-Studie_Maerz2011_deutsch_final.pdf [last accessed: 
05.12.2013]p.22. 
126 Authors bold type 
127 European Council (26.10.2004): Council Regulation (EC) No 2007/2004 of 26 October 2004 establishing 
a European Agency for the Management of Operational Cooperation at the External Borders of the 
Member States of the European Union. Frontex. Article 1(2).  
128 Authors bold type 
129 Council Regulation (EC) No 2007/2004. Article 15. 
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Solely these two articles raise questions about the responsibility of Frontex operations at 

sea. If Frontex is so autonomous, is it then obliged to respect fundamental rights? Are 

EU member states allowed to shift their liability to Frontex?130 

Frontex considers itself as an agency which treats fundamental rights as a major part of 

its activities. However, it seems rather cynical, that the director of Frontex has clearly 

pointed out, that the Agency does not accept any responsibility for Frontex operations. 

However, despite Article 1(2) which determines that solely the EU member states are 

responsible for Frontex mission, the EU member states themselves do not seem to be 

agreed about their objectives and responsibilities. In 2010 the minister of justice of the 

Netherlands pointed out that if the Netherlands participate in a Frontex mission at sea, 

then solely the hosting state of the mission assumes all responsibility for all actions, 

whereas at the same time a member of the European commission made clear that a 

participant from a country who is not an employee of Frontex is subject to the law of his 

own country. Furthermore the commissioner stated that only the individual authorities 

that were involved in Frontex’ actions can be held responsible for their operations.131  

These deep disagreements of understanding of responsibility make it even harder to 

hold someone responsible for human rights violations at sea during a Frontex mission. 

However, the Lisbon Treaty which entered into force in 2009 brought further clarity. It 

extended the competences of the European Court of Justice (hereafter: ECJ) to Frontex 

in the area of lawfulness132, actions for failure133 and preliminary ruling134. In conclusion, 

Frontex has to answer for its actions before the ECJ. However, the Lisbon treaty lacks the 

respective powers in the field of actions, which still does not solve the above mentioned 

question, who can really be held responsible for Frontex’ operations at sea.135 The 

Regulation establishing Frontex136 stipulates in Article 19(3) that  
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131 Keller et al. (n125)p.22. 
132 European Community: Konsolidierte Fassung des Vertrags über die Arbeitsweise der Europäischen 
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[i]n the case of non-contractual liability, the Agency shall, in accordance with the general 
principles common to the laws of the Member States, make good any damage caused by its 
departments or by its servants in the performance of their duties.137 

 
Nevertheless, it is not mentioned how decisions are to be made to decide who can be 

held responsible, as it is not mentioned how one finds out who gave the instructions for 

the operation. On top of this, it lacks information whether Frontex as an Agency is 

responsible, the participating EU member states or both or even the Agency and the 

hosting state.138  

 

5.3.3. Exercise of state sovereignty during Frontex missions? 

In order to come to a conclusion, who can be held liable for Frontex actions at sea it is 

necessary to differentiate between the high seas, coastal waters of EU member states 

and territorial waters of third states. As stated in Article 1(2)139 the responsibility for 

operations lies with the participating member states. To make things even clearer Article 

10140 of the Regulation is important as it stipulates that with actions conducted in the 

coastal waters of a state, that the national law of the state in question applies. It can 

thus be concluded, that if several EU member states are involved in a Frontex mission 

that takes place within the coastal waters of an EU state or a third country the national 

law of the respective country applies.141 In the case where several EU member states 

take part in a mission which takes place on the high seas one has to refer to Article 1(2) 

of the regulation which determines that the responsibility lies with the EU states and not 

Frontex.142 However, it is not clearly mentioned in Article 1(2) in which area this Article 

shall apply.  

Looking closely at Article 1(2) and Article 10, of the Regulation I draw the conclusion that 

it appears to be contradicting itself, if looking at Frontex missions within coastal waters.  

If, according to article 10 only the national law of the state applies in which the Frontex 

                                                 
137 Council Regulation (EC) No 2007/2004 (Frontex). Article 19(3).  
138 Keller et al. (n125)p.23. 
139 ‘While considering that the responsibility for the control and surveillance of external borders lies with 
the Member States […]’ (Article 1(2) Council Regulation (EC) No 2007/2004) 
140 ‘Exercise of executive powers by the Agency’s staff and the Member States’ experts acting on the 
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Council Regulation (EC) No 2007/2004). 
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43 
 

mission takes place, even when authorities from several EU member states take part, 

then it appears impossible, that Article 1(2) can apply, which states that the 

responsibility lies with each of the member states and that the national law of each of 

the participating states applies.  

 

5.3.4. Frontex operations on the high seas 

I will now elaborate in more detail how the situation develops, when several EU member 

states take part in a Frontex mission at sea, either in coastal waters or on the high seas.  

I will now anticipate some legal backgrounds which are argued in more detail in the 

chapter ‘non-refoulement’, in order to grasp the delicate situation concerning Frontex 

missions at sea in particular on the high seas. If a Frontex mission, which is composed of 

German, French, Spanish and other authorities takes place, coordinated by Frontex in 

order to prevent migrants from entering the EU, then a variety of legal questions in 

particular the question of accountability arises.143 The jurisdiction of a state plays a 

major role in this regard. The jurisdiction of a state, is considered as the real exercise of 

authority or control by a state over persons or a territory.144145 Article 1 of the 

Convention for the Protection of Human Rights and Fundamental Freedoms146 stipulates 

that ‘[t]he High Contracting Parties shall secure to everyone within their jurisdiction the 

rights and freedoms defined in section I of this Convention’. Consequently, a 

geographical limit does not emerge from the phrase ‘within their jurisdiction’ and could 

therefore be interpreted as exceeding beyond borders.147 From several rulings148 of the 

European Court of Human Rights (hereafter: ECtHR) it can be derived, that the 

nationality of a ship can determine the applicable jurisdiction. In the case that a ship 

                                                 
143 Fischer-Lescano, Tohidipur (n119)p.19. 
144 Guiffré, Mariagiulia (2012): WATERED-DOWN RIGHTS ON THE HIGH SEAS: HIRSI JAMAA AND OTHERS V 
ITALY (2012): In: International and Comparative Law Quarterly (Vol. 61), S. 728–750. 
http://journals.cambridge.prg/abstract_S0020589312000231, [last accessed: 01.11.2013]p.730. 
145 Milanovic, Marko (2011): Extraterritorial Application of Human Rights Treaties. Law, Principles and 
Policy. 1. Aufl. Oxford: Oxford University Press.p.161. 
146  Council of Europe: Convention for the Protection of Human Rights and Fundamental Freedoms.  
http://www.echr.coe.int/Documents/Convention_ENG.pdf  [last accessed:13.01.2014]. 
147 Guiffré (n144)p.732. 
148 Amongst others: Öcalan v Turkey 2005. Application No. 46221/99, para 91. ECtHR, 12 May 2005 
Detention of a Turkish national by Turkish officials on an airplane flying the Turkish flag in Kenyan 
territory; Hirsi Jamaa and Others v Italy 2012 Application no. 27765/09, ECtHR 12 May 2012. The Italian 
Revenue Police returned migrants on board of Italian military ships to Libya  
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cannot be assigned to a particular state’s territory, then ‘[…] the flag State’s jurisdiction 

is not territorial jurisdiction, but rather legal jurisdiction […]’.149 Continuing from what 

has been said above, one can conclude that, if several EU member states take part in a 

Frontex mission on the high seas, then each ship, flying its respective flag exercises 

sovereignty according to its own national law and each state can only be held 

accountable on the basis of the national law in question. Furthermore this is stipulated 

in Article 92150 of the United Nations Convention of the Law of the Sea151 (hereinafter: 

UNCLOS). However, there are still some legal loopholes as Article 90152 of UNCLOS 

determines the right of navigation and stipulates that any ship flying its flag may not be 

stopped apart from in the following circumstances which are regulated in Article 110153 

of UNCLOS:- piracy and slave trade, unauthorised broadcasting on the high seas or if the 

ship has no nationality or hides its flag. If there is a genuine suspicion, that one or more 

of the named circumstances are given, then another ship has the right to stop the ship. 

In regard to the question of migrants at sea, none of the above mentioned 

circumstances seem to apply; which could legitimise an interception of migrants’ boats 

on the high seas. However, it is often the case that ships that have migrants on board do 

not fly a flag. Therefore Frontex ships are allowed to stop ships that do not fly a flag or 
                                                 
149 Weinzierl, Ruth; Lisson, Urszula (2007): Border Management and Human Rights. A study of EU Law and 
the Law of the Sea. Berlin. http://www.institut-fuer-
menschenrechte.de/uploads/tx_commerce/study_Border_Management_and_Human_Rights.pdf. [last 
accessed: 18.08.2013] p.62. 
150 ‘Ships shall sail under the flag of one State only and, save in exceptional cases expressly provided for in 
international treaties or in this Convention, shall be subject to its exclusive jurisdiction on the high seas. A 
ship may not change its flag during a voyage or while in a port of call, save in the case of a real transfer of 
ownership or change of registry’ (Article 92(1) UNCLOS) 
‘A ship which sails under the flags of two or more States, using them according to convenience, may not 
claim any of the nationalities in question with respect to any other State, and may be assimilated to a ship 
without nationality’ (Article 92(2) UNCLOS) 
151 United Nations (1994): United Nations Convention on the Law of the Sea. UNCLOS. 
http://www.un.org/depts/los/convention_agreements/texts/unclos/unclos_e.pdf. [last 
accessed:13.01.2014] 
152 ‘Every State, whether coastal or land-locked, has the right to sail ships flying its flag on the high seas’ 
(Article 90 UNCLOS) 
153 ‘Except where acts of interference derive from powers conferred by treaty, a warship which encounters 
on the high seas a foreign ship, other than a ship entitled to complete immunity in accordance with 
articles 95 and 96, is not justified in boarding it unless there is reasonable ground for suspecting that: 
(a) the ship is engaged in piracy; 
(b) the ship is engaged in the slave trade; 
(c) the ship is engaged in unauthorized broadcasting and the flag State of the warship has jurisdiction 
under article 109; 
(d) the ship is without nationality; or 
(e) though flying a foreign flag or refusing to show its flag, the ship is, in reality, of the same nationality as 
the warship’ (Article 110(1) UNCLOS) 
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are suspect. For a Frontex ship that is part of a Frontex operation composed of several 

EU member states, then international refugee law and international human rights law 

obligations apply. Therefore the ship stopping the ship carrying the migrants is subject 

to the national law of the country which flag it is flying.154 To sum up this chapter I draw 

the conclusion that the legal basis on which Frontex conducts its operations is still in the 

process of development. However, these legal loopholes are a considerable 

disadvantage for migrants as they are faced with very unclear prevailing legal norms 

which make it very hard for them to claim their rights.  

 

5.4. Surveillance of the Mediterranean.  A means to shift obligations?  

5.4.1. Eurosur 

Eurosur is a European border surveillance system which serves as a platform for EU 

member states and Frontex to exchange information on border management. Eurosur is 

Europe’s response to transnational crime such as, drug trafficking and trafficking in 

human beings with the aim of curtailing irregular migration to the European Union. At 

the same time, Eurosur helps to safeguard the lives of migrants in distress at sea.155  

 
This Regulation establishes a common framework for the exchange of information and for the 
cooperation between Member States and the Agency in order to improve situational awareness 
and to increase reaction capability at the external borders of the Member States of the Union 
("external borders") for the purpose of detecting, preventing and combating illegal immigration 
and cross-border crime and contributing to ensuring the protection and saving the lives of 
migrants ("EUROSUR"). 156 
 
 

With satellites, drones, offshore sensors, intelligence devices and search systems the 

entire Mediterranean will be kept under constant surveillance. As a result of the 

tragedies that have led to multiple drownings in the Mediterranean, (Lampedusa is just 

a recent example) European politicians have argued that Eurosur is a necessary device in 

order to combat illegal migration to the EU and also to save lives at sea as it increases 

                                                 
154 Keller et al. (n125)26. 
155 Sarmadi, Dario (2013): Big Brother an der Grenze: EUROSUR gestartet. EurActiv. 
http://www.euractiv.de/soziales-europa/artikel/big-brother-an-der-grenze-eurosur-gestartet-008317. 
[last accessed :18.12.2013] 
156 European Parliament; Council: Regulation of the European Parliament and of the Council establishing 
the European Border Surveillance System (EUROSUR). Article 1. 
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the responsiveness of EU member states. Nevertheless, the European Greens especially, 

criticise Eurosur as it lacks mechanisms to coordinate rescue at sea. Ska Keller of the 

European Greens points out that the Eurosur regulation promises to rescue life but does 

not deliver. Therefore this approach seems to be rather cynical. In future we will know 

about endangered refugees in distress at sea, as the contracting countries to Eurosur are 

obliged to share their information about refugees in distress at sea with Frontex. 

However, Eurosur has no power to oblige EU states to improve safety measures for 

migrants in distress at sea.157  

 

This Taskforce shows the Commission has sadly learned nothing from the latest tragedy off 
Lampedusa. Instead of setting out concrete measures to improve EU efforts to rescue refugees in 
difficulty at sea, which is what is urgently needed, the Commission is again focusing on border 
controls.158 
 
 

Eurosur started operating on the 2nd of December 2013 and currently has 18 member 

states of the southern and eastern member states of the EU and also Norway as a non 

EU but Schengen member. The other EU member states as well as Switzerland, 

Liechtenstein and Iceland will join Eurosur by the end of 2014. Great Britain and Ireland 

will contract out.159  

The establishment of the Eurosur system was initiated in 2008 when the European 

Commission presented a draft regulation. Two progress reports followed in 2009 and 

2011 until it started operating in December 2013.  

Eurosur has to be considered as part of several regional surveillance networks. So far 

three surveillance networks have been established in order to control the Black Sea 

border region, the Baltic Sea border region and the North West borders of Africa. 

Besides several EU member states, third countries are part of these surveillance 

networks as shown below. Eurosur will be the fourth surveillance system for the entire 

Mediterranean region.  

                                                 
157 Gregor Peter Schmitz:Überwachung der Eurosur:EU kauft Big-Brother-System für das Mittelmeer (Der 
Spiegel 2013) http://www.spiegel.de/politik/ausland/eurosur-ueberwachung-statt-rettung-a-927140.html 
[17.12.13] 
158 Keller, Ska: (04.12.2013): Border and migration policy. Mediterranean Taskforce shows lessons not 
learned from Lampedusa. http://www.greens-efa.eu/border-and-migration-policy-11138.html. [last 
accessed:13.01.2014] 
159 Die Presse (02.12.2013) Eurosur: EU verstärkt Grenzüberwachung 
http://diepresse.com/home/politik/eu/1493454/Eurosur_EU-verstaerkt-Grenzuberwachung [17.12.2013] 

http://www.spiegel.de/politik/ausland/eurosur-ueberwachung-statt-rettung-a-927140.html�
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                    160 
 

Eurosur is being built up in three phases. The first two interlink the information available 

between the national systems and the third phase will share the information with 

Frontex and also on an European level. Each member state is obliged to provide Eurosur 

with information from its national coordination centre. Full information is then 

transferred to Frontex HQ in Warsaw and its task is then, to centralise the gained 

information and combine it with the information Frontex has collected from the EU 

satellite centre, Europol, the European maritime safety agency and the European 

fisheries control agency. 

The information gathered in Eurosur will then be organised in three major layers. The 

first layer presents the events and incidents at sea, the second layer the ‘operational 

layer’ presents the location of the incidents as well as the weather conditions and the 

third layer is an analytical layer which provides strategic information, maps and 

intelligence. 161 

                                                 
160 FRA. European Union Agency for Fundamental Rights: Fundamental rights at Europe’s southern sea 
borders. Vienna. Online verfügbar unter http://fra.europa.eu/sites/default/files/fundamental-rights-
europes-southern-sea-borders-jul-13_en.pdf. [last accessed:13.01.2014]p.57. 
161 FRA. (n160) p.61. 
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As stipulated in Article 4 of the Eurosur Regulation162 these three layers are finally 

organised into a situational picture of the pre-frontier, the European and the national 

area.  

 

             163 
 

5.4.1.1. Cooperation with third countries 

Article 20(1) of the Eurosur regulation164 foresees the cooperation of third countries and 

also authorises them to take action at sea.   

 

For the purposes of this Regulation, Member States may exchange information and cooperate 
with one or several neighbouring third countries. Such exchange of information and such 
cooperation shall take place on the basis of bilateral or multilateral agreements or through 
regional networks established on the basis of those agreements. The national coordination 
centres of the Member States shall be the contact points for the exchange of information with 
neighbouring third countries.165 
 

 
With reference to the initial research question of this thesis whether the externalisation 

or offshoring of border controls to third countries has led to a deterioration of the ‘right 

to seek refuge’ the application of  

 

Eurosur potentially raises two major fundamental rights concerns- that information on migrants 
shared with third countries might expose them to the risk of, for example, refoulement or 
inhuman treatment, and that personal data might be used inappropriately.166  

 
 

                                                 
162  Eurosur Regulation (n156). 
163 FRA (n160)p.61. 
164 Eurosur Regulation (n156). 
165 Eurosur Regulation (n156).Article 20. 
166 FRA (n160)p. 60f. 
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Cooperation with third countries is a risk to the principle of non- refoulement.  
 

If a third country, for example is, provided with the exact location of a group of persons fleeing 
from persecution, and, as a result, the group is stopped, detained and subjected to ill-treatment, 
such human rights violations are directly linked to the sharing of information.167  

 
 
To avoid such incidents the European Commission introduced certain safeguards to 

oblige EU countries to only share information where necessary and not to endanger 

persons at sea.168 Furthermore the Eurosur regulation stipulates that ‘[o]nward 

transmission or other communication of information exchanged under this Article to 

other third countries or to third parties shall be prohibited’.169 However, despite this 

safeguard that EU member states do not share sensitive information, a mechanism for 

monitoring whether EU states comply with this ruling does not exist. Therefore the risk 

of non- refoulement, inhuman, degrading and ill treatment still exists. 170 

Karl Kopp the European speaker of the NGO Pro Asyl finds the arguments cynical that 

Eurosur improves the system of rescue at sea. He argues, that it is hardly possible to 

rescue migrants at sea and at the same time keep them away from the borders of the 

EU. Furthermore Kopp points out, that the cooperation with third countries such as 

Libya will worsen the situation for refugees fleeing persecution. On the one hand is the 

risk that they will be prevented from leaving or are sent back to their country of origin 

and on the other hand there is the risk that smugglers will look for more dangerous ways 

to enter the European Union.171 In addition to this the Head of Pro Asyl Günter 

Burkhardt, stresses that using Eurosur is simply a measure to stop refugees and migrants 

from entering the EU. Through the sharing of information and bilateral agreements with 

North African countries, third countries are systematically provided with information 

which then prevents migrant boats from leaving their shores.172 

 

 

                                                 
167  FRA (n160)p.61.  
168 Eurosur Regulation (n156).Article 20(4) 
169 Eurosur Regulation (n156).Article 20(8) 
170 FRA (n160)p.62. 
171 Sarmadi (n155) 
172 Die Zeit (02.12.2013): EU startet Programm gegen illegale Einwanderung 
http://www.zeit.de/politik/ausland/2013-12/eu-fluechtlingspolitik-eurosur-start [last accessed: 
18.12.2013].  
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6. Theory in context: securitization of migration? 

The recent tragedy which happened in the contiguous zone of Lampedusa of migrants 

resulting in the death of more than 300 migrants made it very urgent to rethink the EU 

immigration policies. The migrants on board made a distress call which was ignored for 

several hours,173 despite the fact that all the EU countries which the migrants tried to 

contact are obliged to assist anyone at sea who is in distress in accordance with several 

international law convention, such as UNCLOS.174 Not only the recent tragedies which 

have happened in autumn 2013 demand a readdressing of the policies on immigration, 

asylum and border control, but also the migration movements which have been taking 

place since the uprising in the so called Arab Spring. 175 

As we have learned in chapter 4 immigration and asylum policies have changed to be 

more restrictive than the permissive policies which used to exist in the 1950s and 1960s 

when the European Community encouraged immigration to the European Community 

especially for guest workers as they were needed to supplement the workforce.176  

This chapter tries to find a link between the Europeanization of migration concerns and 

the rather restrictive and security based policy changes since 1970. Migration to the EU 

has turned into a security issue and migrants in the eyes of the general public are put on 

the same level as terrorist and organised crime gangs. Thus the means that the EU uses 

to keep these ‘threats’ away are the externalisation and outsourcing of border control, 

pre-emptive measures, readmission agreements with third countries, enhanced 

cooperation with all neighbouring countries and enhanced instruments of surveillance. 

Surveillance takes place with databases, like the SIS II, storing biometric data, the Visa 

Information System (hereafter: VIS) keeping track of persons, and Eurosur which is a 

new tool to keep the entire Mediterranean under surveillance.177  

 
These mainly aim at eradicating the risk with the help of surveillance tools such as databases and 
profiling people travelling from third countries, preventing illegal migrants from reaching the 

                                                 
173 Die Zeit: (12.10.2013): Tote bei erneutem Bootsunglück vor Lampedusa. Wieder sind zahlreiche 
Flüchtlinge im Mittelmeer ertrunken. Vor Lampedusa ist ein Boot mit mehr als 200 Menschen gekentert. 
Die meisten konnten gerettet werden. [last accessed: 15.01.2014] 
174 UNCLOS (n151). 
175 Çiğdem (n37).p. 192 
176 Huysman (n73)p.65. 
177 Çiğdem (n37)p.191ff. 
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territories of Europe through pre-emptive measures, and dealing with them outside of the Union as 
much as possible.178 

 
 

6.1. Migration, Security and Risks 

The changes in migration policies towards a rather restrictive European migration 

system can be embedded in a time frame starting after the cold war. Security as a 

concept was re-thought due to the changed and new world order. Issues of rather soft 

security concerns like immigration gradually raised and replaced the major security 

issues of the nuclear arms race. Besides, theoretical debates of new security threats and 

risks emerged. The most prominent theory of security was named the ‘Copenhagen 

School’ which was coined by Barry Buzan, Ole Wæver and Jaap de Wilde in the 1980s. 

Their concept of security studies can be considered as an umbrella concept which covers 

several major ideas and arguments concerning migration. Furthermore it can be used as 

an instrument to analyse and interpret the changes in EU policies on immigration, 

asylum and border control. 179 

As we have learned in the chapter dealing with the Copenhagen School, securitization 

happens on the basis of a ‘speech act’, presenting a threat or risk to peoples or to social 

and cultural habits. Thus, if the presented threat is accepted, measures can be taken; in 

the case of the EU, these measures might include new policies which ‘block’ the 

presented threat. 180 

Major policy changes which can be interpreted through a ‘security lens’ started in the 

1970s. These changes can be ascribed to changes in the labour market and a desire to 

ensure economic and social rights for the European Community nationals. Furthermore 

the political debates increasingly started to link immigration to the European 

Community with destabilizing effects for society and public order.181 A major regulation 

which is considered as the beginning of a path towards the construction of a ‘fortress 

Europe’ is the Council Regulation182 which differentiates between the right of free 

                                                 
178 Çiğdem (n37)p.192f. 
179 Çiğdem (n37)p. 193. 
180 Çiğdem (n37)p. 196. 
181 Huysmans (n73)p.65. 
182 Council: Regulation (EEC) No 1612/68 of the Council of 15 October 1968 on freedom of movement for 
workers within the Community. http://eur-
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movement for nationals and third country nationals.183 With these changes, confusion 

on the EU level started to develop which mixed up asylum and immigration and asylum 

became regarded as an alternative route to the EU for economic reasons.184 

The externalisation of immigration control can be considered as a security measure in 

the sense of the Copenhagen School. The Treaty of Amsterdam brought major changes. 

One the one hand it paved the way for a new EU accession round for the Eastern 

European Countries and on the other hand it transferred all matters dealing with 

migration and asylum from the 3rd pillar of the EU, an intergovernmental pillar to the 1st 

pillar under a new Title IV. As a result all migration concerns were now harmonised in 

the 1st supranational pillar Title IV.185 With the integration of the Schengen agreement 

into the EU aquis under the 1st EU pillar, immigration and asylum were named for the 

first time together with terrorism, transnational organised crime and border control.186  

With this step migration becomes embedded into a construed security framework which 

is to protect internal security. Therefore the new security policies seem to be necessary 

for the stability of public order, which turned into a new issue due to the abolishing of 

internal border controls.187 

Also the Tampere Program which was discussed in chapter 4, includes ‘security’ based 

changes as it aimed at introducing new policies with the focus on strengthening the 

external dimension of EU immigration and border control. These new policies especially 

created new partnerships with countries of origin, increased technical assistance for 

border management authorities and the police.188  

Furthermore the externalisation of European immigration control can be considered as 

securitised, as  

 
[e]xtraterritorialization of control was put in place via several methods such as visa policy, 
readmission agreements, carrier liability, safe third country rule, which were implemented 
through bilateral agreements, enlargement of intermediary instruments like European 
Neighbourhood Policy.189  

                                                                                                                                                  
lex.europa.eu/LexUriServ/LexUriServ.do?uri=DD:I:1968_II:31968R1612:EN:PDF. [last accessed: 
13.01.2014]. 
183 Huysmans (n73)p.66. 
184 Huysmans (n73)p.66. 
185 Huysmans (n73)p.67. 
186 Huysmans (n73)p.68. 
187 Huysmans (n73)p.68f. 
188 Çiğdem (n37)p.197. 
189 Çiğdem (n37)p.198. 
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In addition to that the recently introduced Eurosur system can also be seen in the 

securitization process. As the surveillance of the entire Mediterranean seems to be a 

pre-emptive means to block presented ‘threats and risks’ that have not become come 

true.190 

To make it short, the EU preferred to invest in new tools and measures to suppress 

immigration to the EU instead of introducing mechanisms which address the roots of the 

situation why people have no other choice than leaving their country.191  

 

6.2. Neorealism and Institutionalism in the context of the externalisation of 

immigration control and border management 

The externalisation of the EU immigration and border control measures can also 

interpreted with the above mentioned theories of Neorealism and Institutionalism. 

However, it will not be an exhaustive analysis as the security theory of the Copenhagen 

School will be in focus.  

As we have learned in the previous chapters, the EU, with the abolishment of internal 

border controls, increasingly aimed at the protection of the new external border and the 

creation of the AFSJ which needed to be guaranteed for EU citizens and those who were 

in need of international protection fleeing war, conflict or persecution. However, the 

development of the EU immigration, asylum and border control policies can be 

embedded in the theory of Neorealism. The EU’s actions being taken in order to prevent 

migrants from reaching the EU can be traced back to an imbalance of power in which 

the EU imposes burdens and obligations on third countries and agencies in order to 

pursue its own interests.  

However, not all actions being taken by the EU can be embedded in the neorealist 

theory. The cooperation between the EU and third countries can also be interpreted 

from an institutionalised perspective. The Italian and Libyan friendship treaty can be 

considered as a major example. Their agreement cannot be put into a neorealist 

framework, as it is not based on an ‘enforced’ agreement. Italy and Libya cooperate in 

                                                 
190 Deutscher Caritasverband (2006): Grundlagen einer humanen Asyl- und Migrationspolitik der EU 
Eckpunkte für eine Positionsbestimmung durch den Deutschen Caritasverband. Deutscher Caritasverband. 
e.V. Berlin.  
191 Çiğdem (n37)p.198. 
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an interdependent relationship. As countries which play a major part in the illegal 

migration to the EU, they made various agreements which commit both of them to 

decrease the number of migrants to Italy.192 

 

7. The principle of non-refoulement 

Now having discussed the European integration process of immigration and asylum 

policies, the ongoing process of externalisation as well as the outsourcing of immigration 

control and border controls, I will now elaborate in detail, in what ways these 

developments have had an impact on international refugee and international human 

rights law. I will approach the initial questions of research and hypotheses whether the 

externalisation of European immigration control has contributed to a deterioration of 

the ‘right to seek refugee status’. I will do so in analysing the following refugee and 

human rights instruments:- the Convention relating to the Status of Refugees (1951), the 

Convention for the Protection of Human Rights and Fundamental Freedoms (1950), the 

International Covenant on Civil and Political Rights (1966), and the Convention against 

Torture and Other Cruel, Inhuman or Degrading treatment or Punishment (1984). I will 

examine the articles in these conventions that include the principle of non-refoulement 

and then discuss their validity in the coastal waters of EU-member states, on the high 

seas and in the coastal waters of third states.  Furthermore I will analyse the role of 

international customary law in regard to the principle of non-refoulement at sea as well 

as obligations arising from European law. The chapter will conclude with an analysis of 

international law obligations; the United Nations Convention of the law of the Sea 

(1994), the International Convention for the Safety of Life at Sea (1980) and the 

International Convention on Maritime Search and Rescue (1985). A precise analysis of 

these instruments is necessary in order to show what rights migrants and refugees at 

sea have and which obligations states have to honour.  

‘While international refugee law stops short of granting an actual right to asylum, the 

principle of non-refoulement bids states not to return any refugee to a place where they 

risk persecution’193. The principle of non-refoulement derives from several sources of 

                                                 
192Schimmelfenning (n11)p.92, 97,112. 
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law. The Convention relating to the Status of Refugees (1951) (hereafter: The Refugee 

Convention) is the basis for international refugee protection and gives an internationally 

valid definition of refugees, from which the right of asylum can be claimed194. With 

regard to the question of research, it is very much disputed whether the principle of 

non-refoulement is applicable in the field of immigration control at sea particularly in 

the coastal waters of third states, on the high seas and in the coastal waters of the 

target country195.  

 

7.1. Major legal sources of the principle of non-refoulement 

The following articles will be examined in the course of this chapter. 

- Article 33(1) of the Refugee Convention: 

No Contracting State shall expel or return (“refouler”) a refugee in any manner 
whatsoever to the frontiers of territories where his life or freedom would be threatened 
on account of his race, religion, nationality, membership of a particular social group or 
political opinion. 

 

- Article 3(1) of the Convention against Torture and Other Cruel, Inhuman or 

Degrading Treatment or Punishment: 

No State Party shall expel, return (“refouler”) or extradite a person to another State 
where there are substantial grounds for believing that he would be in danger of being 
subjected to torture. 

 

- Article 7 of the International Covenant on Civil and Political Rights: 

 
No one shall be subjected to torture or to cruel, inhuman or degrading treatment or 
punishment. In particular, no one shall be subjected without his free consent to medical 
or scientific experimentation 

 

- Article 3 of the Convention for the Protection of Human Rights and Fundamental 

Freedoms: 

 
No one shall be subjected to torture or to inhuman or degrading treatment or 
punishment 

 

 

                                                 
194 Klepp (n41)p. 43f. 
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- Article 19 (1) and (2) of the Charter of Fundamental Rights of the European 

Union: 

19(1) ‘Collective expulsions are prohibited’. 
19(2) ‘No one may be removed, expelled or extradited to a State where there is a serious 
risk that he or she would be subjected to the death penalty, torture or other inhuman or 
degrading treatment or punishment 

 
 

7.2. The scope of the principle of non-refoulement 

7.2.1. The personal scope of the principle of non-refoulement 

The principle of non-refoulement arising from Article 33(1) of the Refugee Convention 

applies to all refugees as defined in Article 1(A) (2) of the Refugee Convention. It applies 

to those who have a well-founded fear of persecution for reasons of race, religion, 

nationality, membership of a particular social group or political opinion. Furthermore it 

applies to those who are unable or unwilling to avail themselves of the protection of the 

country where they are residing or owing to fear of being subjected to torture, or other 

inhuman and degrading treatment and are not able to return to that country. (Article 1 

(A) (2) Refugee Convention 1951). The Refugee Convention is not applicable for 

individuals who have not left their nation state. This emerges from the definition of a 

refugee in Article 1(A) (2). Accordingly the Convention is only applicable to persons who 

have left the country of which he or she is a citizen. This stipulation is important for the 

following chapters in particular the chapter analysing agreements between EU member 

states and third countries as well as the chapter elaborating on Frontex and its missions 

at sea. 

 

7.2.2. The territorial scope of non-refoulememt 

The reach of the territorial validity of the principle of non-refoulement needs closer 

scrutiny. I will analyse its validity by looking at the above mentioned refugee and human 

rights instruments and examine each of them with regard to the coastal waters of EU 

member states, the high seas and in the territorial waters of third states and accordingly 

countries that are generally countries of origin. Besides this, I will discuss the 

significance of international customary law, in particular as it raises questions whether 

those states that have not ratified any convention entailing the principle of non-
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refoulement are at all bound to the prohibition of refoulement by international 

customary law.196  

 

7.3. International obligations within the territory of state, the coastal waters and 

the contiguous zone 

The judicial obligations for European border control institutions acting within the 

territory of state, the coastal waters and the contiguous zone, arise from several 

international law treaties. Furthermore, it is necessary to refer to the United Nations 

Convention of the Law of the Sea197 which stipulates the territorial sovereignty of a 

state.198 According to Article 2(1) of the Convention of the Law of the Sea, the state 

territory comprises the land, internal waters and referring to coastal states, also the 

coastal waters. Referring to Article 3 UNCLOS the reach of the coastal waters adds up to 

12 nautical miles (nm). All European Union Member States have ratified the UNCLOS and 

therefore an international customary law can be derived from it. Beyond the 12 nautical 

mile border, state sovereignty ends and the freedom of the sea applies.199 However, the 

jurisdiction of the coastal state, within the confines of national law, can extend up to 12 

nautical miles (nm) from the coastal baseline. Beyond the border of territorial waters 

the International Law of the Sea stipulates that the coastal state is permitted to perform 

certain actions in the so called contiguous zone which adds another 12 nm to the 

territorial waters or 24 nm from the baseline.200 In the contiguous zone, the state is 

allowed to perform actions as stated in Article 33(a) ‘prevent infringement of its 

customs, fiscal, immigration or sanitary laws and regulations within its territory or 

territorial sea’. In the following I will elaborate on the questions whether the named 

                                                 
196 Gammeltoft-Hansen (n4)p.3.  
197 The United Nations Convention of the Law of the Sea is an international Convention governing the use 
of the world’s oceans. It was signed in 1982 and entered into force in 1994. International Maritime 
Organization: 
http://www.imo.org/OurWork/Legal/Pages/UnitedNationsConventionOnTheLawOfTheSea.aspx [last 
accessed: 07.12.2013] 
198 Fischer-Lescano, Andreas; Löhr, Tillmann (2007): Menschen- und flüchtlingsrechtliche Anforderungen 
an Maßnahmen der Grenzkontrolle auf See. Hg. v. European center for Cinstitutional and Human Rights. 
Berlin. 
http://www.proasyl.de/fileadmin/proasyl/fm_redakteure/Kampagnen/Stoppt_das_Sterben/Gutachten_G
eltung_MRe_auf_See_Sept._2007.pdf. [last accessed: 18.12.2013] p. 4. 
199Fischer-Lescano, Löhr (n198) p. 4. 
200 Salomon, Stefan: Conflicts with International Law of the Sea. In:Kettemann, Matthias C.: Grenzen im 
Völkerrecht. Wien: Sramek Verlag KG.p.101.  

http://www.imo.org/OurWork/Legal/Pages/UnitedNationsConventionOnTheLawOfTheSea.aspx�
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human rights, refugee and international law instruments are valid in the coastal zones of 

European Union States, in the contiguous zones, on the high seas and in the coastal 

zones of third countries.  

 

7.3.1. Convention Relating to the Status of Refugees 1951 

The principle of non-refoulement is stipulated in Article 33(1) of the Refugee 

Convention. However, the practice of various states has been to attempt to avoid this 

principle, through the adoption of domestic law. Australia and France are the most 

prominent countries which have tried to circumvent their international obligations 

within their territory. Australia adopted the ‘Migration Amendment Act’201 in 2001, 

which determined that islands which are located within the coastal waters and thus 

within Australia’s state territory do not belong to the ‘migration zone’ within the 

meaning of the Migration Act of 1954.  

 

[…] [I]n 2001, the Australian Parliament passes a series of laws “excising” various islands and 
coastal ports from the migration zone, requiring that asylum seekers who land at such places to 
be sent to offshore processing centres elsewhere in the region (Nauru, and Manus Island in Papua 
New Guinea) to have their asylum claims determined by the UNHCR or Australian officials 
[there].202  

 

 

Accordingly, Australia’s obligations emerging from the Migration Act would not be valid 

and the obligations arising from the Refugee Convention would be avoided.203 

France has also made an attempt to circumvent international obligations. France has 

tried to declare specific zones in harbours and airports to be international zones. 

According to the adopted laws, France was able to exercise sovereignty without being 

legally bound to international obligations.204 However, ‘[…] the designation by France of 

part of its territory as an “international zone” in which it exercised authority but assumed 

no protection responsibility was legally untenable, as affirmed by the European Court of 

                                                 
201 Australian Government: Migration Amendment (Excision from Migration Zone) Act 2001 No. 127, 2001. 
http://www.comlaw.gov.au/Details/C2004A00887. [last accessed:14.01.2014] 
202 Goodwin-Gil, Guy; McAdam, Jane (2007): The Refugee in International Law. 3. Aufl. Oxford: Oxford 
University Press.p.255.  
203 Fischer-Lescano, Löhr (n198)p.4.  
204 Fischer-Lescano, Löhr (n198)p.4 .  
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Human Rights [in the Amuur v France case]’.205 206 The decision of the Court reflects on 

the one hand Article 29 of the Vienna Convention on the Law of the Treaties207 

(hereafter: VCLT) which defines the scope of application as applying to the whole 

territory of state and on the other hand article 2(1) UNCLOS which stipulates the 12 nm 

zone as state territory referring to Article 27. The VCLT stating that ‘[a] party may not 

invoke the provisions of its internal law as justification for its failure to perform a treaty’ 

makes it clear that states cannot avoid their international obligations by adopting 

contrary domestic law. In conclusion, the principle of non-refoulement applies to the 

state-territory including the 12nm zone regardless of the domestic regulations. 208  

 

7.3.2. Convention for the Protection of Human Rights and Fundamental 

Freedoms 1950(ECHR) 

The Convention for the Protection of Human Rights and Fundamental Freedoms does 

not include an immediate principle of non-refoulement. However, from the 

jurisprudence of the ECtHR209, a prohibition of expulsion to a state where the person 

might be in danger of torture or other inhuman or degrading treatment within the 

meaning of Article 3 ECHR210 can be deduced. The link between the Article 3 ECHR and 

the prohibition of non-refoulement can be drawn through the contracting state party, 

ending the residence of an individual in the state in question. As stipulated in Article 1 of 

the ECHR ‘[t]he High Contracting Parties shall secure to everyone within their jurisdiction 
                                                 
205European Court of Human Rights (25.06.1996): Amuur v France, Appl. No. 19776/92 §52. 
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-57988 [last accessed: 14.01.2014] 
206 Hathaway, James C. (2005): The Rights of Refugees under International Law. Cambridge: Cambridge 
University Press. p.321.  
207 The Vienna Convention on the Law of the Treaties is an international Treaty which entered into force in 
1980. It governs the law on treaties between the contracting states. Audiovisual Library of International 
Law:  http://legal.un.org/avl/ha/vclt/vclt.html. / United Nations (1969): Vienna Convention on the Law of 
Treaties (United Nations, Treaty Series, vol. 1155, vol. 1155). 
http://www.refworld.org/docid/3ae6b3a10.html. [last accessed: 07.12.2013] 
208 Fischer-Lescano, Löhr (n198)p.5. 
209 European Court of Human Rights (07.07.1989): Soering v. UK, Appl. No. 14038/88. 
http://hudoc.echr.coe.int/sites/fra/pages/search.aspx?i=001-57619 [last accessed: 14.01.2014]. See 
especially §91ff ‘[…] In sum, the decision by a Contracting State to extradite a fugitive may give rise to an 
issue under Article 3 (art. 3), and hence engage the responsibility of that State under the Convention, 
where substantial grounds have been shown for believing that the person concerned, if extradited, faces a 
real risk of being subjected to torture or to inhuman or degrading treatment or punishment in the 
requesting country […]’ (para 91). 
210 ‘No one shall be subjected to torture or to inhuman or degrading treatment or punishment’. ECHR 
Article 3. 

http://legal.un.org/avl/ha/vclt/vclt.html�
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[…]’. The sovereignty of states comprises the whole state territory including the coastal 

zones of coastal states (Art. 2(1) UNCLOS). Referring to the Amuur v. France211 case in 

which the Court decided that despite the name, international zones do not have an 

extra-territorial status and therefore state sovereignty applies only to the state territory. 

From this judgement can be derived that the principle of non-refoulement arising from 

the ECHR is valid in the national territory, including the 12nm zone in spite of conflicting 

domestic law.212  

 

7.3.3. International Covenant on Civil and Political Rights 1966 

The International Covenant on Civil and Political Rights (hereafter: ICCPR) does not 

include an explicit prohibition of refoulememt. However, Article 7 of the ICCPR includes 

a strong prohibition of torture ‘[n]o one shall be subjected to torture or to cruel, 

inhuman or degrading treatment or punishment […]’.213 Therefore the prohibition of 

non-refoulement can be derived dependent on the judiciary of the ECtHR regarding 

Article 3 of the ECHR. The personal scope of the ICCPR comprises all individuals residing 

in the state territory and therewith under its sovereignty. Accordingly, as in the above 

mentioned treaties, the ICCPR applies within the territory of state and the territorial 

waters despite any contradicting domestic law.214 

 

7.3.4. Convention against Torture and Other Cruel, Inhuman or Degrading 

Treatment or Punishment 1984 

The convention against Torture and Other Cruel, Inhuman or Degrading Treatment or 

Punishment (hereafter: CAT) from 1984 entails a prohibition of refoulement as it 

stipulates in Article 3(1) ‘[n]o State Party shall expel, return (“refouler”) or extradite a 

person to another State where there are substantial grounds for believing that he would 

                                                 
211 Amuur v France. (n205) §52. 
212 Fischer-Lescano, Löhr (n198)p.6. 
213 ICCPR Article 7. 
214 Fischer-Lescano, Löhr (n198)p.5. 
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be in danger of being subjected to torture’.215 In conclusion, the CAT is applicable in the 

whole state territory including the coastal waters216 

 

7.4. International obligations beyond the territory of state 

It is very much in dispute whether the principle of non-refoulement is binding beyond 

national borders, in the contiguous zones and on the high seas. The major refugee rights 

instrument, the Refugee Convention determines in Article 33(1) that  

 

[n]o Contracting State shall expel or return (“refouler”) a refugee in any manner whatsoever to 
the frontiers of territories where his life or freedom would be threatened on account of his race, 
religion, nationality, membership or a particular social group or political opinion.217  

 

 

For this ongoing debate there are two cases of major importance. Firstly, the case of 

Sale v Haitian Centers Council218 and secondly, the case of Hirsi Jamaa and Others v 

Italy.219 In the Sale case  

 
[i]n 1992, the U.S. Supreme Court held that the American interdiction programme towards Haitian 
refugees did not violate the non-refoulement principle set out in article 33. The Supreme Court 
argued that the Refugee Convention did not, and was never intended to, apply 
extraterritorially.220  

 
 
In the case of Hirsi Jamaa and Others v. Italy the ECtHR decided that the ECHR does 

apply extra-territorially and that the contracting states are legally bound by the ECHR as 

long as they exercise state sovereignty.221 I will elaborate on the importance of those 

                                                 
215 CAT (Article 3(1). 
216 Fischer-Lescano, Löhr (n198)p.6. 
217 Refugee Convention Article 33(1). 
218 Supreme Court of the United States (21.06.1993): Sale v. Haitian Centers Council, Inc. - 509 U.S. 155. 
http://supreme.justia.com/cases/federal/us/509/155/case.html [last accessed: 14.01.2014] 
The Supreme Court of the United States assessed the pushback of Haitian refugees conducted by 
American patrol boats, beyond coastal waters as legitimate. 
219 European Court of Human Rights (23.02.2012): Hirsi Jamaa and Others v. Italy, Appl. No. 27765/09. 
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-109231  [last accessed: 14.01.2014]. 
220 Gammeltoft-Hansen (n4)p.8.  
221 Deutsches Institut für Menschenrechte (23.02.2012): Pressemitteilung: Menschenrechtsinstitut 
bezeichnet Entscheidung des Menschenrechtsgerichtshofs zum Flüchtlingsschutz auf Hoher See als 
richtungsweisend. http://www.institut-fuer-
menschenrechte.de/index.php?id=215&L=0&tx_ttnews[tt_news]=490&cHash=d03937a7fd1b57bbf9f6800
d6651ca18 (last accessed: 09.12.2013) 

http://supreme.justia.com/cases/federal/us/509/155/case.html�
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cases in more detail in the following chapters when I address the different human rights 

instruments and discuss their validity beyond the territories of states.  

7.4.1. Convention Relating to the Status of Refugees 

7.4.1.1. Interpretation of the Refugee Convention 

To approach the question whether the Refugee Convention applies beyond the national 

territory and to bring clarity to the lively debate it is very useful to refer to the VCLT 

which governs the treaty law between states and how it is to be interpreted. According 

to Article 31(1) of the Vienna Convention of the Law of the Treaties (VCLT)222 

international treaties are to be interpreted in the meaning of their object and 

purpose.223 Furthermore, the point of view of the United Nations High Commissioner for 

Refugees (hereafter:UNHCR) is  

 

[…] that Article 31(1) of the Refugee Convention covers directly the character of individual 
protection. The purpose of the provision is the protection from severe human rights violations of 
the circle of persons concerned. An interpretation in accordance with the treaty’s purpose of 
refugee protection in general and Article 33 of the Refugee Convention in particular, would 
therefore suggest a choice of permissible interpretation within the confines of the wording that 
best facilitates a guarantee of protection.224 

 

 

Nevertheless, executive bodies of national states often try to circumvent their 

international protection obligations and argue that the principle of non-refoulement is 

not applicable on the high seas in order to legitimize their practices on the high seas. 

These practices include actions of the European border management which outsource 

immigration control measures to the coastal waters of EU member states this includes 

12 nautical miles (nm) from the coast baseline, the contiguous zone which adds another 

12 nm to the coastal waters, the high seas and even to the territorial waters of third 

countries with their consent. Nevertheless, a territorial pre-placement does not release 

states from their legal duties.225 

                                                 
222 ‘A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the 
terms of the treaty in their context and in the light of its object and purpose’. VCLT (n207) Article 31(1). 
223 Weinzierl, Lisson (n147) p .58. 
224 Weinzierl, Lisson (n147) p .58. 
225Fischer-Lescano; Tohidipur, Timo (2007B): Europäisches Grenzkontrollregime. Rechtsrahmen der 
europäischen Grenzschutzagentur FRONTEX, p.1243. 
http://www.zaoerv.de/67_2007/67_2007_4_b_1219_1276.pdf  [last accessed:14.01.2014]  

http://www.zaoerv.de/67_2007/67_2007_4_b_1219_1276.pdf�
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Referring again to the teleological interpretation of the Refugee Convention, the 

Convention serves the effective protection of human rights. Accordingly, any territorial 

restriction would thwart the aims and purposes of the Convention.226  

Three major reasons that strengthen this argument can be named: 

- The emphasis towards a victim perspective as indicator for controversial issues 

regarding the refugee definition227  

- The extra-territorial application is increasingly acknowledged in other human 

rights treaties (see below) 

- Differing opinions of contracting states would allow them to avoid international 

obligations and give them the possibility of outsourcing border controls beyond 

territorial waters. The aims and purposes of the Refugee Convention would be 

again be watered down.228  

Therefore, in the case that border controls are intentionally removed outside maritime 

borders then an extra-territorial validity of Article 33 of the Refugee Convention can be 

assumed, considering the object and purpose of the Refugee Convention.229  

 

7.4.1.2. Jurisprudence of domestic courts regarding the extra-territorial 

applicability of the principle of non-refoulement arising from the 

Refugee Convention 

There have been ongoing lively debates, about the applicability of the principle of non-

refoulement arising from Article 33 of the Refugee Convention. The case of Sale v. 

Haitian Centers Council230 which was decided by the Supreme Court of the United States 

is often referred to, as it decided the pushback of Haitian refugees conducted by 

American patrol boats, outside coastal waters as being legitimate.231 Despite the fact 

that the American officials applied physical violence, the Court decided that Article 33 of 

                                                 
226 UNHCR (2007):Advisory Opinion on the Extraterritorial Application of Non-Refoulement Obligations 
under the 1951 Convention relating to the Status of Refugees and its 1967 Protocol, 26 January 2007, p.14 
§29 http://www.refworld.org/docid/45f17a1a4.html [accessed 26 October 2013]; 226 Fischer-Lescano, 
Löhr (n198)p. 10.  
227 Fischer-Lescano, Löhr (n198)p.9.  
228 Fischer-Lescano, Löhr (n198)p.10. 
229  Weinzierl, Lisson (n149) .p58. 
230 Sale v. Haitian Ctrs. Council (n218) 
231 Fischer-Lescano, Löhr (n198)p.7. 
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the Refugee Convention is not applicable extra-territorially. This resulted in, Australian 

and parts of the British courts following the decision in their jurisprudence. However it 

has to be pointed out, that the judgements of these regional British232 or Australian233 

courts cannot claim internationally binding force. The judgements can however, serve 

for comparative law. These judgements could only claim international binding force if, 

either, there had been a consistent practice in terms of Article 31 (3) (b) VCLT234 or this 

consistent practice had grown into customary law in the sense of Article 38(1) (b)235 of 

the International Court of Justice Statute (ICJ-Statute). However, in both cases it can be 

negated.236 237 Today, the current references like the UNHCR, EXCOM, NGOs and also 

the Inter-American Commission on Human Rights all agree that Article 33(1) of the 

Refugee Convention is applicable outside national borders.238  Therefore one can 

conclude that it is not decisive where an individual is physically present, but rather 

whether the individual finds him or herself under state control.239 ‘Whether a person is 

subject to the jurisdiction of a State will not therefore depend on whether they were 

within the territory of the State concerned but whether, in respect of the conduct alleged, 

they were under effective control, or were affected by those acting on behalf of, the 

State in question’.240 

                                                 
232 United Kingdom: House of Lords (Judicial Committee) (09.12.2004): Regina v. Immigration Officer at 

Prague Airport and Another, Ex parte European Roma Rights Centre and Others, [2004] UKHL 55. §86  
http://www.refworld.org/docid/41c17ebf4.html [last accessed 14.01.2014].  

233 Australia High Court (26.10.2000): Minister for Immigration and Multicultural Affairs v. Haji Ibrahim, 
[2000] HCA 55. http://www.refworld.org/docid/3deb737f7.html [last accessed: 14.01.2014].  
234 ‘There shall be taken into account, together with the context: […]any subsequent practice in the application 
of the treaty which establishes the agreement of the parties regarding its interpretation’. VCLT (n207) Article 
31(3) (b).  
235 ‘The Court, whose function is to decide, in accordance with international law such disputes as are 
submitted to it, shall apply: […] international custom, as evidence of a general practice accepted as law 
[…]’. United Nations (18.04.1946): Statute of the International Court of Justice, Article 38(1)(b). 
http://www.refworld.org/docid/3deb4b9c0.html [last accessed. 14.01.2014]  
236 Fischer-Lescano, Löhr (n198)p.7. 
237 Weinzierl, Ruth (2007): The Demands of Human and EU Fundamental Rights for the Protection of the 
European Union's External Borders. Hg. v. German Institute for Human Rights. Berlin. http://www.institut-
fuer-menschenrechte.de/uploads/tx_commerce/studie_demands_human_eu_fundamental_rights_pre-
publication_excerpt.pdf  [last accessed: 14.01.2014]p.36. 
238 Fischer-Lescano, Löhr (n198)p.7. 
239 Fischer-Lescano, Löhr (n198)p.8./ Fischer-Lescano, Tohidipur (n225)p.1245./ UNHCR (n226)p.19, §43./ 
Goodwin-Gil, McAdam (n202)p.245. 
240 Lauterpacht, Bethlehem (2003): The scope and content of the principle of non-refoulement: Opinion. p. 
110, §63 In: Refugee Protection in International Law. UNHCR Consultations on International Protection. 
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Accordingly, there is nowhere where the principle of non-refoulement arising from the 

Refugee Convention, does not apply.241  

[…] [i]t will apply to the conduct of State officials or those acting on behalf of the State wherever 
this occurs, whether beyond the national territory of the State in question, at border posts or 
other points of entry, in international zones, or at transit points etc.242  

 
 
The contrasting decision of the Supreme Court of the United States is often highly 

criticised and rejected as a mere political decision. They give their position by referring 

to the interpretation of treaties as described in Article 33 VCLT. The wording ‘in any 

manner whatsoever’ includes any action that could put an individual in danger of 

persecution. 243  Weinzierl244 also points out, that a broad interpretation of the wording 

would also entail, inter alia, actions conducted outside the borders.  

In addition to that, the systematic considerations are in favour of an extra-territorial 

application. Even the Supreme Court, in the Sale case, refers to article 33(2) of the 

Refugee Convention which determines that  

 

[t]he benefit of the present provision may not, however, be claimed by a refugee whom there are 
reasonable grounds for regarding as a danger to the security of the country in which he is, or who, 
having been convicted by a final judgment of a particularly serious crime, constitutes a danger to 
the community of that country245  

 

the argument is untenable246. Furthermore the Supreme Court and parts of the British 

jurisprudence refer to the formation of the Refugee Convention247. However, due to 

Article 32248 of the VCLT the historical interpretation is subsidiary. 249According to that, 

the Convention cannot have any influence on incidents at sea arising from an historical 

interpretation. However, referring to Article 32 of VCLT this controversy appears 

irrelevant and the principle of non-refoulement emerging from Article 33 (1) develops 
                                                 
241  Fischer-Lescano, Löhr (n198) p. 8.  
242 Lauterpacht, Bethlehem (n240)p. 111, §67  
243 Fischer-Lescano, Löhr (n198)p.9. /Goodwin-Gil, McAdam (n202)p.247. 
244 Weinzierl, Ruth (n237)p.34. 
245 Refugee Convention (n )Article 33(2).  
246 Fischer-Lescano, Löhr (n198)p.10.  
247 Fischer-Lescano, Löhr (n198)p.10. /Sale v Haitian Council (n218) 184-187. 
248 ‘Recourse may be had to supplementary means of interpretation, including the preparatory work of 
the treaty and the circumstances of its conclusion, in order to confirm the meaning resulting from the 
application of article 31, or to determine the meaning when the interpretation according to article 31: 
(a) leaves the meaning ambiguous or obscure; or 
(b) leads to a result which is manifestly absurd or unreasonable’. VCLT (n207)Article 32. 
249 Sale v. Haitian Council (n218)./ dissenting Opinion Blackmun./ Weinzierl, Ruth (n237)p. 35f.  
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extra-territorial binding force.250 Other arguments against an extra-territorial application 

of Article 33 of the Refugee Convention are that the applicability of the Convention 

beyond national borders would be equivalent to a right to territorial asylum. However, 

this right is not contained in the Refugee Convention251 but the right for asylum is not 

the same as the prohibition of refoulement.252  

 

7.4.2. Convention for the Protection of Human Rights and Fundamental 

Freedoms 1950(ECHR) 

The validity of the prohibition of non-refoulement outside national borders has been 

widely supported by recent literature.253 Of major importance is the ECtHR 

jurisprudence and Article 1 of the ECHR. ‘The High Contracting Parties shall secure to 

everyone within their jurisdiction the rights and freedoms defined in Section I of this 

Convention’.  

The European Court of Human Rights (ECtHR) has acknowledged its applicability on the 

high seas in its judgement Hirsi-Jamaa and Others v. Italy.254 255 Due to the fact that the 

ECtHR judges act on a case by case basis, major judgements will be analysed that played 

a pivotal role regarding the question of extra-territorial application of the European 

Convention for Human Rights.  The key question is, whether the person in question is 

situated within the jurisdiction as defined in Article 1 of the ECHR, of the acting state.256 

However, in several judgements prior the Hirsi-Jamaa case, the ECtHR acknowledged the 

general possibility of the extra-territorial application within their jurisdiction, which is 

not necessarily the same as the state territory. As has been stated above it is not 

decisive where an individual is situated, but rather whether the individual finds him or 

herself under the control of a state.257 This has been acknowledged by the ECtHR in 

                                                 
250 Fischer-Lescano, Löhr (n198)p. 12.  
251 Inter alia: Regina v Immigration Officer (n232)§17. 
252 Fischer-Lescano, Löhr (n198)p.10. / Goodwin-Gill (n202)p. 103/109). 
253 Fischer-Lescano, Löhr (n198)p.12.  
254 Hirsi Jamaa and Others v. Italy (n 219).  
255 Weber, Albrecht (2012): Menschenrechtlicher Schutz von Bootsflüchtlingen. Bedeutung des 
Straßburger Hirsi-Jamaa- Urteils für den Flüchtlingsschutz. In: Zeitschrift für Ausländerrecht und 
Ausländerpolitik 32 (8),p. 265. 
256 Fischer-Lescano, Löhr (n198)p.12. 
257 Fischer-Lescano, Löhr (n198)p.8.(12)./ Fischer-Lescano, Tohidipur (n225)p.1245/ UNHCR (n226)p.19 
§43./Goodwin-Gil (n202)p. 245. 



 

67 
 

several judgements and furthermore the court acknowledged in the  Loizidou v. Turkey 

case, that state jurisdiction not only derives from effective control over a person, but 

also through military occupation.258  

If countries transfer their sovereignty of state to international organisations that operate 

outside the respective state, an accountability of the ECtHR shall not be given, as has 

been decided in the Behrami and Saramanti v France case.259 Referring to the question 

of research of this thesis and furthermore regarding the European border control 

measures, it has to be pointed out, that with European border control institutions that 

work in cooperation with each other, that there is no transfer of state sovereignty to the 

international organisations.   Furthermore the relation to the state territory is clearly 

given through conducting border controls. Referring to missions conducted by FRONTEX 

it has to be made clear, that during actions conducted by Rapid Border Intervention 

Teams (RABITS) there is no transfer of jurisdiction to FRONTEX, in terms of the 

jurisprudence of the ECtHR. This is also stated in the FRONTEX-Directive 863/2007. 

Therefore one can conclude that the European Convention of Human Rights is applicable 

to extra-territorial areas.260   

 

7.5. Hirsi Jamaa and Others v. Italy  

7.5.1. Exposition of facts  

The Hirsi- Jamaa case 261 brought clarity to the question of the territorial scope of the 

principle of non-refoulement. The judgement was delivered by the European Court of 

Human Rights on February 23rd 2012.262 The plaintiffs, 11 Somalis and 13 Eritreans 

lodged their claim on the 26th of May in 2009. They had tried to reach Europe in 

particular Italian soil together with a group of 231 migrants and refugees (40 women 

and 191 men). 

                                                 
258  European Court of Human Rights (23.03.1995):Loizidou v. Turkey, Appl. No. 40/1993/435/514. 
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-57920 [last accessed:14.01.2014]./   
259 European Court of Human Rights: (02.05.2007): Application no. 71412/01 by Agim BEHRAMI and Bekir 
BEHRAMI against France and Application no. 78166/01 by Ruzhdi SARAMATI against France, Germany and 
Norway. http://hudoc.echr.coe.int/sites/fra/pages/search.aspx?i=001-80830 [last accessed: 14.01.2014]. 
260 Fischer-Lescano, Löhr (n198)p.13.  
261 Hirsi Jamaa and Others v. Italy (n219) 
262 Guiffré (n144) p. 728./ Weber (n255)p.266. 
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Before they could reach the contiguous zone (max. 24 nm of the coast) they were 

intercepted by the Italian Revenue Police (Guardia di Finanza) 35 nm south of 

Lampedusa and collectively returned to Tripoli, Libya.263  Of major importance regarding 

the question of responsibility was the fact, that 

 

[t]he interdictions were conducted in agreement with Libya under bilateral treaties between the 
two states and were intended to apply European Union policies on border surveillance and 
migration control. All the individuals were taken on board the Italian military vessels where their 
personal effects, including identity documents, were confiscated.264  

 

 

Furthermore, they were not given any opportunity to express their wish to apply for 

asylum in Italy. Without the Italian military authorities giving them any information 

about their destination or legal advice about their rights, they were repatriated 

straightaway and handed over to the Libyan authorities.265 The repatriation was part of 

several operations on the high seas conducted by Italy on the basis of several friendship 

agreements between Italy and Libya in order to build up a strong cooperation against 

irregular migration to Europe, discourage criminal gangs involved in people smuggling 

and to help save lives at sea.266 Of the migrants and refugees returned only 14 were 

granted asylum status by the UNHCR in Tripoli and two died in unknown 

circumstances.267 After the application was lodged, the lawyers were able to stay in 

contact with the other applicants. However due to the revolution in Libya in February 

2011 a lot of people were forced to flee the country which made it nearly impossible to 

maintain contact between the respective migrants and their lawyers. At the time of the 

Judgement of the ECtHR the lawyers were still in contact with 6 applicants268.  

The applicants claimed that Italy had breached the following obligations: The prohibition 

of torture and other inhuman and degrading treatment stipulated in Article 3 of the 

ECHR as Italy repatriated them to Libya where there were serious grounds to believe 

that they would be exposed to such treatment in breach of the Obligation. In addition to 

                                                 
263 Weber (n255)p.266./ Guiffré (n144)p. 728.  
264 Papanicolopulu, Irini (2013): Hirsi Jamaa v. Italy. In: The American Journal of International Law (Vol. 17, 
No. 2), p.417. http://www.jastor.org/stable/10.5305/amerjintelaw.107.2.0417, [last accessed: 01.11.2013] 
265 Hirsi (n219)paras. 9-14. /Papanicolopulu (n264)p.417./ Guiffré (n144) p.728. 
266 Guiffré (n144) p.728./Hirsi (n219)paras. 14, 15. 
267Hirsi (n219)paras. 15,16./ Papanicolopulu (n264)p.417 
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that there was a serious risk that they would be repatriated to their countries of origin 

(Eritrea and Somalia) on the basis of readmission agreements. At that time several 

reports of International Organisations as well as NGOs of the appalling situation in the 

respective countries were available.269 Furthermore the applicants claimed a violation of 

Article 4 of the fourth protocol of the ECHR (collective expulsions are prohibited) as they 

were summarily returned to Tripoli without any identification or legal basis. Accordingly, 

the applicants claimed that Article 13 of the ECHR (effective remedy) had been violated 

as they did not have any access to information about their destination and legal 

advice.270 

The return of migrants and refugees by Italy raises the question of the reach of state 

jurisdiction stipulated in Article 1271 of the ECHR. Article 1 of the ECHR stipulates that 

‘[t]he High Contracting Parties shall secure to everyone within their jurisdiction the rights 

and freedoms defined in Section I of this Convention’. However, as Weber (20012:266) 

pointed out, despite that, the fact, that the Grand Chamber of the ECtHR generally 

determines that state sovereignty is generally bound to state territory; it also 

acknowledged that an extra-territorial application comes into consideration if an 

extraordinary case is existent.  

 
In the present case the Court did not doubt the exercise of Italy’s jurisdiction under Article 1 of the 
Convention, as the applicants, for a 10-hours average, were under the full control of the Italian 
authorities, which autonomously intercepted and diverted seaborne refugees back to Libya.272  

 
 
The Judgement of Hirsi Jamaa corroborates the jurisprudence of the ECtHR that Human 

rights instruments may be applied extra-territorially in specific circumstances. The Hirsi 

Jamaa case is of particular interest as it touches upon two major questions, the extra-

territorial interpretation of jurisdiction and the dimension of refugee protection by 

intercepts on the high seas.273  

 

 

                                                 
269 Hirsi (n219)para. 88./Guiffré (n144)p.729. 
270 Guiffré (n144)p.729.  
271 Article 1 ECHR: ‘The High Contracting Parties shall secure to everyone within their jurisdiction the rights 
and freedoms defined in Section I of this Convention’. Article 1 ECHR. 
272 Guiffré (n144) p.730.  
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7.5.2. Judgement of the European Court of Human Rights 

On the 15th of February 2012 the Grand Chamber of the European Court of Human 

Rights came unanimously to the conclusion that Italy acted within its sphere of 

jurisdiction in terms of Article 1 of the ECHR, that Article 3 of the ECHR was in breach as 

the applicants were exposed to inhuman and degrading treatment in Libya and were in 

danger of being repatriated to their countries of origin (Somalia and Eritrea). 

Furthermore Article 4 of the fourth Protocol of the ECHR was violated as it breached the 

prohibition of collective expulsions and additionally Article 13 (effective remedy) of the 

ECHR was violated as a result of violations of Article 3 of the ECHR and Article 4 of the 

fourth protocol.274 

 

7.5.3. Flag Sovereignty / Ratione loci jurisdiction 

7.5.3.1. Scope of Article 1 ECHR 

The jurisdiction ratione loci is of major importance to assign responsibility to a state. 

Jurisdiction is considered as the real exercise of authority or control by a state over 

persons or a territory.275 Following Article 1 of the ECHR  

 
‘[t]he High Contracting Parties shall secure to everyone within their jurisdiction the rights and 
freedoms defined in Section I of this Convention’.276   

 
 
A lively debate about the extra-territorial application of the ECHR started with the case 

of Bankovich and Others v. Belgium and Others277 in which the ECtHR negated the 

responsibility of the respective states bombing Yugoslavia (Serbia) as the country was 

considered as a non-jurisdictional area of the contracting state parties to the ECHR.278  

 

 

                                                 
274 Guiffré (n144)p.731.  
275 Guiffré (n144)p.730,/ Milanovic (n145)p. 161. 
276 Guiffré (n144)p..732. 
277  European Court of Human Rights: (12.12.2001): Application no. 52207/99 by Vlastimir and Borka 
BANKOVIĆ, Živana STOJANOVIĆ, Mirjana STOIMENOVSKI, Dragana JOKSIMOVIĆ and Dragan SUKOVIĆ 
against Belgium, the Czech Republic, Denmark, France, Germany, Greece, Hungary, Iceland, Italy, 
Luxembourg, the Netherlands, Norway, Poland, Portugal, Spain, Turkey and the United Kingdom. 
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-22099 [last accessed: 14.01.2014]  
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[…] the matter at hand was the bombing of Yugoslavia by 16 NATO States, the ECtHR stressed 
that the obligations arising from the ECHR are as a rule territorial in nature, and that exceptions 
to this principle require special justification in light of special circumstances of an individual 
case.279 

 
 
However, in cases prior to the judgement of Hirsi-Jamaa and Others v. Italy, the 

European Court of Human Rights had already decided that the application of state 

sovereignty extra-territorially is feasible in cases concerning specific circumstances, such 

as cases, in which the respective state exercises diplomatic or consular activities abroad, 

on airplanes or on ships flying the respective flag. In the case of Loizidou v. Turkey280 in 

which Cyprus was occupied by the Turkish military, in the case of Ilascu and Others v. 

Moldova and Russia281 and in Medevyev and Others282 an extra-territorial application 

due to a de facto state sovereignty had been assessed by the ECtHR. In the case of 

Medevyev and Others which concerned a Vietnamese ship flying the flag of a third 

country but had been militarily seized by France, a de facto exercise of France’s state 

sovereignty was given.  

 
However as a rule […] measures of border or migration control, no effective control over the 
territory on which the relevant measures are being carried out exists. Thus, in this context no 
jurisdiction in the sense of Article 1 of the ECHR can be derived from this element.283  

 
 
Nevertheless, the fact that the nationality of a ship can form jurisdiction can be derived 

from several rulings of the ECtHR. By actions conducted on board registered vessels or 

airplanes flying the respective flag, the ECHR is also applicable outside state borders.284 

In the named cases international treaties and international customary law have 

recognised an extra-territorial exercise of jurisdiction by the respective state (Öcalan v 

Turkey285 para 91). The ECHR’s applicability on government ships conducting migration 

control or border control emerges from the jurisdiction of ships which is regulated by 
                                                 
279 Weinzierl, Lisson (n149)p.62.  
280 Loizidou v. Turkey (n258) 
281 European Court of Human Rights: (08.07.2004): Ilascu and Others v. Moldova and Russia, Appl. No: 
48787/99. http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-61886 [last accessed:14.01.2014] 
282 European Court of Human Rights: (29.03.2010): Medvedyev and Others v. France, Appl. No. 3394/03. 
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-97979 [14.01.2014] 
283 Weinzierl, Lisson (n149)p.62.  
284 Weinzierl, Lisson (n149)p.62. 
285 European Court of Human Rights (12.05.2005): Öcalan v Turkey, Appl. No. 46221/99. Para 91. 
http://hudoc.echr.coe.int/sites/fra/pages/search.aspx?i=001-69022 [last accessed: 14.01.2014]  Detention 
by Turkish officials on Turkish registered airplane in Kenyan territory. 
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international law. In the case that the ship cannot be assigned to a state’s territory ‘[…] 

the flag State’s jurisdiction is not territorial jurisdiction, but rather legal jurisdiction 

[…]’.286 Accordingly, flag states that are contracting states to the ECHR are part of 

jurisdiction, considering Article 1 of the ECHR, even on the high seas. Therefore the 

principle of non-refoulement which emerges from Article 2 and 3 of the ECHR are valid 

and applicable.287 Taking the judicature of the ECtHR into consideration in regard to the 

case of Hirsi Jamaa and Others v Italy it seems to be obvious that an execution of state 

sovereignty by Italy was given. The Italian Revenue Police (Guardia die Finanza) returned 

the refugees on board Italian military ships which were flying the Italian flag. 

Accordingly, Italy was executing state sovereignty in terms of Article 1 of the ECHR on 

the high seas.288 On top of that it seems likely that the Grand Chamber of the ECtHR 

acted on the assumption that a de facto respectively de iure exercise of Italian state 

sovereignty was given. The arguments of the Italian government that the action was a 

rescue mission and the Italian government’s arguments that Libya was a ‘safe host 

country’ and that the applicants did not express their pertinent will to apply for political 

asylum, were easily voided as untenable.289  

In the Hirsi Jamaa case the Court reaffirms that the state jurisdiction is generally 

territorial in nature but corroborates that, in cases concerning an extra-territorial matter 

a direct and immediate link and a jurisdictional link respectively, have to be given.290 291 

As in the Hirsi Jamaa case ‘[t]he applicants were, indeed, put on board ships whose crews 

were composed of Italian military personnel that exercised a “continuous and exclusive 

de jure and de facto control” over the intercepted people’.292 As Italy argued its 

obligations were not ignored, that it had not exercised jurisdiction but had merely 

conducted a rescue operation; the ECtHR determined that ‘[t]he existence of de facto 

jurisdiction must be assessed objectively on the basis of the facts and not the intention of 

stat.’293  

                                                 
286 Weinzierl, Lisson (n149)p.62.  
287 Weinzierl, Lisson (n149)p.62. 
288 Weber (n255)p.266.  
289 Papanicolopulu (n264)p. 418./ 289 Weber (n255)p.266. 
290Guiffré (n144)p. 732. 
291 Heijer den, Maarten (2013): Reflections on Refoulement and Collective Expulsion in the Hirsi Case. In: 
International Journal of Refugee Law (Vol. 25 No. 2)p.274. 
292 Guiffré (n144)p.733. 
293 Papanicolopulu (n264)p. 420 



 

73 
 

7.5.3.2. Applicability of Article 3 ECHR and Article 19(2) Fundamental 

Rights Charter 

Taking previous judgements of the ECtHR into consideration, especially Soering v United 

Kingdom294; from Article 3 of the ECtHR (prohibiting torture) there can also be derived a 

prohibition to expel individuals to a place where there are serious grounds to believe, 

that the individual would be exposed to torture or other inhuman and degrading 

treatment.295 The ECtHR differentiated between inhuman treatment in the case of a 

push back to Libya and degrading treatment in the case of a threatening risk of a chain 

deportation to the countries of origin in the cases of Somalia and Eritrea.296 The ECtHR 

based its decision on given facts about the situation in Libya composed of testimonies of 

the claimants and of comprehensive research material of several NGOs like Amnesty 

International, Human Rights Watch, The Aire Centre and FIDH.297 Similarly to the case of 

M.S.S. against Belgium and Greece298 the UNHCR ascertained that the conditions in 

Libyan detention centres for refugees were appalling, similar to those in Greece as had 

been determined in the M.S.S. case. 

Despite the fact, that each country is itself responsible for its own immigration policy, 

countries shall not disregard Article 3 of the ECHR and therewith expose people to 

inhuman or degrading treatment. In the case of Hirsi-Jamaa the ECtHR determined the 

absolute protection of Article 3 due to the miserable human rights situation in Libya.299 

On top of that the ECtHR assessed that the returning state which is conducting the 

removal of refugees and migrants is under the obligation to check whether the receiving 

country is able to guarantee repatriation to the countries of origin.300 This duty becomes 

even more compelling when the receiving country is not a signatory to the ECHR.301 

Furthermore, the refugees clearly indicated on board that they did not want to be 

returned to Libya due to the miserable conditions there. The Grand Chamber took these 
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arguments as a key wish for international protection.302 In addition to that, the ECtHR 

referred to Article 19(2) of the Charter of Fundamental Rights of the European Union 

from which an individual principle of non-refoulement emerges. It stipulates that ‘No 

one may be removed, expelled or extradited to a state where there is a serious risk that 

he or she would be subjected to the death penalty, torture or other inhuman or 

degrading treatment or punishment’ (Art. 19(2) EU Fundamental rights charter).  

Article 19(2) of the Fundamental Rights Charter of the European Union does not only 

contain the prohibition of refoulement but can also be interpreted as the consequence 

stipulated in Article 3 of the ECHR (prohibition of torture) and therewith the prohibition 

of expulsion, return or push back to the respective country of origin where danger 

threatens. Accordingly, the question whether the prohibition of return and furthermore 

the obligation to admission with respect to Article 19(2) and the ECHR should not be 

disputable.303  

 

7.5.3.3. Extra territorial applicability of the prohibition of collective 

expulsion: Article 4 fourth protocol to the ECHR 

Article 4 of the fourth protocol of the ECHR stipulates that ‘[c]ollective expulsion of 

aliens is prohibited’. It constitutes an individual right which is executed as a collective 

right.304 In its negotiations the ECtHR recalled the case of Henning Becker v. Denmark 

which formulated a decision of collective expulsion for the first time. It said that a 

collective expulsion is only allowed after an objective and decent examination of each 

individual of the group305.306 In the case of Xhavara and Others307 the ECtHR 

unfortunately refused the applicability of Article 4 of the protocol of the ECHR due to 
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contradictions among the ratione personae308 and the convention. The matter at hand 

was the attempt to return 85 individuals of Albanian nationality intercepted on the high 

seas about 35 nautical miles from the Italian coast. As a result of the attempted return 

of the refugees, their boat was in collision with the ship of the Italian authorities and 

sank leading to the death of 85 of them.309 The Migrants were on board an Albanian 

vessel trying to reach Italian waters illegally. During the operation Italy acted within the 

framework of a bilateral agreement with Albania which allowed Italian authorities to 

board Albanian ships no matter where they encountered them.310 Despite the fact, that 

the case was abandoned due to ratione personae, the court found that Italy could not 

avoid its international responsibilities.311 After the Čonka v. Belgium case312 the Hirsi 

case is the second decision where the ECtHR affirmed the application of Article 4 of the 

fourth protocol of the ECHR. In the case of Hirsi-Jamaa the ECtHR abandons this 

determination and interprets the Article new in the light of the VCLT Articles 31-33. 

Accordingly, the ECtHR takes all the ‘travaux préparatoires’ as well as the teleological 

interpretation conforming to international law and comes to the conclusion that the 

ECHR has to be interpreted as a living instrument313 and therefore makes an extra-

territorial application of the Article 4 of the fourth Protocol possible. On the given facts 

and prior interpretation the Grand Chamber came to the conclusion that Article 4 of the 

fourth protocol ECHR can be considered as a parallel extra-territorial application of 

Article 3 of the ECHR in the case that the execution of state sovereignty in terms of 

Article 1 ECHR on the high seas is given.314 315  

                                                 
308 It was an Italian Legislative Decree (No. 60/1997), which allowed the immediate expulsion of irregular 
foreigners without the possibility of suspensive appeal. 
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7.5.3.4. Extra- territorial application of effective remedy: Article 13 ECHR 

Article 13 of the ECHR determines the right to an effective remedy. ‘Everyone whose 

rights and freedoms set forth in this Convention are violated shall have an effective 

remedy before a national authority notwithstanding that the violation has been 

committed by persons acting in an official capacity’.316 In regard to the Hirsi Jamaa case 

Article 13 ECHR and Article 3 ECHR are closely linked to each other.  

 
[…] given the irreversible nature of the harm that might occur if the risk of torture or ill-treatment 
alleged materialised and the importance which it attaches to Article 3, the notion of an effective 
remedy under Article 13 requires independent and rigorous scrutiny of a claim that there exist 
substantial grounds for fearing a real risk of treatment contrary to Article 3 and the possibility of 
suspending the implementation of the measure impugned317.  

 

Article 13, the right for effective remedy of the ECHR as an accessory right, demands an 

arguable claim in terms of a comprehensive demonstration of a violation of Article 3 

ECHR which stipulates the prohibition of torture as an absolute right.318 Due to the fact, 

that in the Hirsi Jamaa case the migrants had neither an opportunity to present their 

wish to apply for asylum, nor were there any legal advisors or interpreters on board, the 

court found that Article 13 as an accessory right in combination with Article 3 of the 

ECHR and Article 4 of the fourth Protocol to the ECHR was breached.319  

 

7.5.4. Impacts of the Hirsi-Jamaa judgement for European asylum systems 

The Hirsi Case is of major importance in order to answer the initial research question 

whether the externalisation of European immigration control led to a deterioration of 

the ‘right to seek refuge’. Now, having analysed the Europeanization of migration 

concerns and the externalisation process I have reached the conclusion that the 

externalization of immigration control does indeed have detrimental effects on migrants 

                                                                                                                                                  
must be interpreted as a whole. Furthermore, as regards the exercise by a State of its jurisdiction on the 
high seas, the Court has already stated that the special nature of the maritime environment cannot justify 
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and refugees at sea and their asylum application procedure. However, the Hirsi 

judgement is significant for the human rights protection of boat people and is of major 

importance for future refugee protection.320 

In the Hirsi case the Court ruled that the jurisdiction of Article 1 of the ECHR generally 

refers to a specific state territory but not necessarily exclusively. Furthermore the court 

pointed out that an interlocking of international human rights instruments allows a 

broader protection of migrants’ rights than international refugee law. Thus the case 

corroborates that countries are also bound by international obligations on the high 

seas.321 

The court also refers to the fact, that Italy had a duty to verify whether Libya was a ‘safe 

place’, to which country the Italian authorities returned the migrants. As it was well 

known, that Libya was not a ‘safe place’  it is necessary in future, that all countries  

which intercept migrants at sea make sure beforehand, whether refugees may be safely 

returned and whether they intend to apply for asylum.322 

The Hirsi case has been the first case decided by the ECtHR, which has proved a violation 

of migrants’ rights at sea as, they were returned to Libya which was the country of their 

original embarkation. The judgement is considered to be a landmark judgement as ‘it 

could serve as a guidance for other States within or outside the Council of Europe in 

order to re-modulate their interdiction operations along the lines and in consonance with 

the standards of refugee and human rights law’.323 The judgement of the Grand 

Chamber of the ECtHR is of major importance as it affects the European asylum policy of 

all contracting states to the Council of Europe. The judgement emphasized that more 

scrutiny needs to be applied when migrants claim they have been returned, since this 

would put them in danger as stipulated in Article 3 of the ECHR.324 

In its decision the Grand Chamber put special emphasis on the fact, that a risk of 

refoulement and a danger of a violation of Article 3 of the ECHR would be increased if 

migrants were prevented from being able to lodge an asylum claim. With this view the 

Grand Chamber clearly pointed to the fact that the obligations of states in extra-
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territorial waters towards migrants and refugees seeking international protection need 

to be improved.325  

Weber326 refers to major points in the Hirsi Judgement which have effect on the future 

protection of migrants at sea.  

Firstly the extra territorial application of the ECHR has been confirmed. Furthermore, the 

extraterritorial application of the ECHR also affects the application of Article 19(2) of the 

Charter of Fundamental Rights of the European Union which stipulates, that ‘[n]o one 

may be removed, expelled or extradited to a State where there is a serious risk that he or 

she would be subjected to the death penalty, torture or other inhuman or degrading 

treatment or punishment’327  as this Article can also be applied extra territorially. This 

also entails the extra territorial application of Article 19(1) which prohibits collective 

expulsions. From this it follows that, any intercepting and returning action conducted by 

Frontex has to be strictly in compliance with Article 19(1) and 19(2) together with Article 

3 ECHR and Article 4 of the 4th Protocol of the ECHR328. 

Furthermore the Court construes that the principle of non-refoulement arising from 

Article 33 of the Refugee Convention is comprehensive and this principle also arising 

from Article 3 ECHR together with Article 13 of the ECHR has to be construed as an 

individual right. This individual right thus leads to a duty to protect individuals at sea and 

gives them the possibility to apply for international protection or asylum. Again, from 

this it follows that the prohibition of refoulement has to be interpreted as an expression 

of international customary law.329  

For border control missions conducted with or without Frontex it means, that as a 

general rule refugees have to be sent to EU ports and not to the ports of their original 

embarkation330. 
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7.6. International Covenant on Civil and Political Rights 1966 

From Article 7 of the International Covenant on Civil and Political Rights (ICCPR) a 

principle of non-refoulement can be derived as it stipulates that ‘[n]o one shall be 

subjected to torture or to cruel, inhuman or degrading treatment or punishment. In 

particular, no one shall be subjected without his or her free consent to medical or 

scientific experimentation’. The Human Rights Committee which is the treaty body of the 

ICCPR, monitors the abidance with the convention already asserted in 1981 that a 

justification of jurisdiction as stated in Article 2(1) not merely requires a state territory 

but also depends on it, if in the course of a relationship between a state and an 

individual, a human rights violation occurs. Besides in 2004 the Human Rights 

Committee corroborated that the location is not of importance, but only whether an 

individual is under effective control of a state. Therefore one can conclude that Article 7 

of the ICCPR is applicable beyond state borders.331 332 

 

7.7. Convention against Torture and Other Cruel, Inhuman or Degrading Treatment 

or Punishment 1984 

The United Nations Convention against Torture and Other Cruel, Inhuman or Degrading 

Treatment or Punishment entails the prohibition of refoulement in Article 3(1). ‘No State 

Party shall expel, return (‘refouler’) or extradite a person to another State where there 

are substantial grounds to believing that he would be in danger of being subjected to 

torture’. The United Nations Committee against Torture determined the extra-territorial 

application of Article 3(1) of the CAT towards Guantanamo detainees.333 Furthermore 

the Committee found, that if there is effective control over a person or a territory, then 

the exercise of jurisdiction of the conducting state is given.334 The wording of the English 

version of the Convention against Torture includes the words ‘expel, return and refouler’ 

and therefore is similar to the Refugee Convention in Article 33 (1). Accordingly, similar 
                                                 
331 Fischer-Lescano, Löhr (n198)p.12./ Weinzierl/Lisson (n149)p.66. 
332 UN Human Rights Committee (HRC) (26.05.2004): General comment no. 31 [80], The nature of the 
general legal obligation imposed on States Parties to the Covenant, CCPR/C/21/Rev.1/Add.13, para 10. 
http://www.refworld.org/docid/478b26ae2.html [last accessed: 12.12.2013]. 
333 Committe against Torture (2006): Conclusions and recommendations of the Committee against 
Torture, CAT/C/USA/CO/2, 25 July 2006 §20.  
334 Fischer-Lescano, Andreas; Löhr, Tillmann; Tohidipur, Timo (2009): Border Controls at Sea: 
Requirements under International Human Rights and Refugee Law. In: International Journal of Refugee 
Law (Vol. 21, 2)p.271.  
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arguments used in previous chapters can be taken into consideration and therefore 

conclude that the Convention against Torture with article 3(1) is applicable extra-

territorially.335  

7.8. International obligations in coastal waters of countries of origin  

In order to answer the question whether the principle of non-refoulement arising from 

the Refugee Convention is applicable in the coastal waters (12nm from the coastline) of 

third states, two major factors have to be considered. First of all refugees in the sense of 

Article 1(A) (2) are only persons who are located outside the country of which they are a 

national. Therefore a breach of the prohibition of refoulement can only exist if the 

respective individual is outside his or her state territory.336 In regard to the question if 

the convention applies to migrants in coastal waters on their way to the European 

Union, one has to differentiate between those migrants who are nationals of the coastal 

states in which waters they are and those migrants who are in the 12 nm zone of the 

respective state but for which this particular state is a transit zone. For the latter ones 

the Refugee Convention develops binding force as they are outside the country of which 

they are nationals. However, the issue with this matter is that vessels that are trying to 

reach Europe are usually carrying migrants from several countries. Accordingly, it is 

almost impossible in coastal waters to ascertain the nationalities the migrants. 

Therefore border controls in coastal waters of third states should act on the assumption 

that Article 33 (1) of the Refugee Convention is applicable and when not, it should be 

decided at a later date.337 Despite the fact, that the prohibition of refoulement as 

written into the Refugee Convention, it is not applicable for persons who are still in the 

territorial waters of their country ‘[…] prohibitions of refoulement stemming from human 

rights treaties can be applied’.338 

 

                                                 
335 Fischer-Lescano, Löhr (n198)p.12. 
336 Hathaway (n206)p.307. 
337 Fischer-Lescano, Löhr (n198)p.17. 
338 Weinzierl (n237)p.38. 
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7.8.1. Convention for the Protection of Human Rights and Fundamental 

Freedoms 1950(ECHR) 

The ECHR is equally applicable to the above mentioned arguments in coastal waters of 

third states. However, despite the fact, that multiple opinions exist concerning state 

jurisdiction in coastal waters of third countries, generally it has to be assumed that the 

Bankovic assumption339 cannot be taken into account in the negotiations, as border 

control actions already show a territorial link to the European Union member states.340 

Furthermore, the question of jurisdiction is of major importance. If EU states conduct 

border controls in territorial waters of third countries they are legally bound to the 

ECHR.341  

 

7.8.2. International Covenant on Civil and Political Rights 1966 

Article 12(2) of the ICCPR is of major importance for migrants and refugees as it 

guarantees their right to leave any country. This right is of major importance in the 

course of the outsourcing of European immigration control. Further details have been 

laid down in the chapter on Frontex (5.2.) and Readmission agreements (5.1.) as well as 

the chapter on externalisation (5.). Article 12(2) stipulates that: ‘Everyone shall be free to 

leave any country, including his own’. Despite this law, violations against this right to 

leave happen in the course of emigration control procedures. However, current 

literature has repeatedly pointed out, that countries of origin are prohibited from 

preventing their own nationals from leaving the country because of the EU immigration 

controls.342  

 

7.8.3. Convention against Torture and Other Cruel, Inhuman or Degrading 

Treatment or Punishment 1984 

As has been elaborated in the above chapter on CAT, the convention against torture is 

applicable extra-territorially. 

 

                                                 
339 See chapter: 7.5.3.1. 
340 Fischer-Lescano, Löhr (n198)p.18. 
341 Weinzierl, Lisson (n149)p.15. 
342 Fischer-Lescano, Löhr (n198)p.18./ Hathaway (n206)p.309./ Weinzierl (n237)p.49f. 
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7.8.4. International customary law 

International customary law plays a very significant role in the protection of migrants at 

sea. Despite various international and European instruments for human rights and the 

rights of refugees, there are matters which are not covered by those treaties. In these 

matters international customary law can be applied. This is important, as there are still 

about 50 countries which have not yet ratified the Refugee Convention and its Protocols. 

Therefore those countries are not legally bound to the Refugee Convention. This does 

not however mean that these countries do not have to act in compliance with 

obligations regarding the treatment and protection of refugees.343 

International customary law has widely gained acceptance as having a norm creating 

character. This is corroborated by various instruments which include prohibition of 

torture, degrading and cruel treatment and from which a prohibition of refoulement can 

be derived, even it is not explicitly stated as such.344 Furthermore, the majority of the 

UN member states are parties to at least one refugee or human rights instrument which 

embodies the principle of non-refoulement. In particular  

 

they have all agreed to be bound by at least one of Art. 33 of the Refugee Convention, Art.3 of the 

Torture Convention, Arts. 6 and 7 of the Civil and Political Covenant, or by a comparable provision 

under a relevant regional treaty.345  

 

From this it follows that the prohibition of non-refoulement can be considered as part of 

international customary law.346 

 

7.8.5. Obligations arising from European law 

7.8.5.1. European primary law 

European primary law is important as it has to comply with the Refugee Convention. 

European Primary law entails especially the founding treaties of the European 

Community. Of major importance in regard to the question of this thesis, is Article 

                                                 
343 Lauterpacht; Bethlehem  (n240)p.140. 
344 Lauterpacht; Bethlehem  (n240)p.144.  
345 Hathaway (n206)p.365. 
346 Hathaway (n206)p.365. 
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63(1)347 of the founding treaty of the European Community.348 It dictates that secondary 

law which is enacted by the European Community has to comply with the Refugee 

Convention. Accordingly, a binding effect of primary law can be derived for the 

European Community while enacting secondary law. Thus, the Refugee Convention and 

other international obligations apply with binding force as in European primary law.349 In 

addition to the founding treaties of the European Community the Charter of 

Fundamental Rights of the European Union refers to international obligations by 

stipulating in Article 18  

 

[t]he right to asylum shall be guaranteed with due respect for the rules of the Geneva Convention 
of 28 July 1951 and the Protocol of 31 January 1967 relating to the status of refugees and in 
accordance with the Treaty establishing the European Community.  

 
 
As the European Court of Justice (ECJ) observes the Fundamental rights charter in its 

recent jurisprudence, a right to asylum can be considered as part of the European 

fundamental rights protection. In addition to that the Fundamental Rights Charter 

includes the prohibition of collective expulsion (Article 19(1)) and refers to the principle 

of non-refoulement in article 19(2). Therefore it has to be assumed that European 

border agencies are bound to act in accordance with the above mentioned 

regulations.350 The scope of the Fundamental Rights Charter encompasses  

 
[…] the institutions and bodies of the Union with due regard for the principle of subsidiarity and to 
the Member States only when they are implementing Union law. They shall therefore respect the 
rights, observe the principles and promote the application thereof in accordance with their 
respective powers.351  
 
 

                                                 
347 ‘Die Union entwickelt eine gemeinsame Politik im Bereich Asyl, subsidiärer Schutz und 
vorübergehender Schutz, mit der jedem Drittstaatsangehörigen, der internationalen Schutz benötigt, ein 
angemessener Status angeboten und die Einhaltung des Grundsatzes der Nicht-Zurückweisung 
gewährleistet werden soll. Diese Politik muss mit dem Genfer Abkommen vom 28. Juli 1951 und dem 
Protokoll vom 31. Januar 1967 über die Rechtsstellung der Flüchtlinge sowie den anderen einschlägigen 
Verträgen im Einklang stehen’. European Community (13.12.2009): Vertrag von Lissabon zur Änderung des 
Vertrags über die Europäische Union und des Vertrags zur Gründung der Europäischen Gemeinschaft. 
(2007/C 306/01) Lissabon. http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:12007L/TXT:DE:HTML last accessed :18.01.2014] 
348 Fischer-Lescano, Löhr (n198)p.20. 
349 Fischer-Lescano, Löhr (n198)p.20. 
350 Fischer-Lescano, Löhr (n198)p.20. 
351  Fundamental Rights Charter. Article 51(1). 

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:12007L/TXT:DE:HTML�
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:12007L/TXT:DE:HTML�
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The territorial scope as defined in Article 299 of the founding treaty of the European 

Community is not restricted to the national territory. On top of that, the jurisdiction of 

the ECJ affirmed that the application of European community law can develop powers 

outside state territories352 353. 

 

7.8.5.2. European secondary law 

7.8.5.2.1. Schengen Border Code  

The Schengen Border Code (hereafter: SBC) is a secondary law immigration law 

instrument which plays a pivotal role in extra-territorial immigration control 

mechanisms.354 It is valid for immigration controls on state territory, in coastal waters, 

the contiguous zone, on the high seas and in the territory of third states. It applies to all 

persons who cross external borders of European Union member states.355 To 

corroborate this, Article 3 (B) of the SBC determines that the code 

 ‘[…] shall apply to any person crossing the internal or external borders of Member 

States, without prejudice to: ‘the rights of refugees and persons requesting international 

protection, in particular as regards non-refoulement’.  

The SBC stipulates in Article 2(II) that ‘“external borders” means the Member States’ 

land borders, including river and lake borders, sea borders and their airports, river ports, 

sea ports and lake ports, provided that they are not internal borders’.   

Therefore in terms of the Hirsi-Jamaa case the validity of the SBC should be extended to 

the high seas.356 Furthermore from the annexes of the Code it emerges that general 

checks can be conducted on maritime traffic, ships can be checked in ports of departure 

or arrival and also during crossings at sea. (Annex 6, 3.1,3.1.1.).  

 
The Schengen Borders Code is therefore also applicable to immigration controls that take place 
outside the territorial waters and the contiguous zone, on the high seas or in the territory of third 
countries. But it makes the admissibility of such border controls dependent on compatibility with 
the provisions of international law.357  

 

                                                 
352 European Court of Justice (30.04.1996): Boukhalfa v. Germany, Appl. No. C-214/94.  Para.14.  
353 Fischer-Lescano,Löhr (n198)p.20. 
354 Guiffré (n144)p.736. 
355 Weinzierl (n237)p.32. 
356 Weber (n255)p.269. 
357 Weinzierl (n237)p.33. 
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Despite the fact, that the SBC does not have detailed guidelines on maintaining human 

rights and the principle of non-refoulement, the Code is part of the European Union 

Fundamental  Rights and therefore is controlled by and liable to the ECJ.358  

 

7.8.6. Obligations arising from the law of the sea 

The international sea rescue system plays a key role for migrants and refugees at sea.359 

Due to the membership of countries to the International Maritime Organisation (IMO) a 

sub organisation of the United Nations, and furthermore as contracting state parties to 

conventions concerning maritime navigation and sea rescue operations, coastal states 

are obliged to maintain a comprehensive rescue service for people in distress at sea in 

their search and rescue area.360  

 

7.8.6.1. United Nations Convention of the Law of the Sea 

Migrants in distress at sea can invoke the United Nations Convention of the Law of the 

Sea of 1982 (hereafter: UNCLOS) which is legally binding according to international law. 

Article 98 determines the duty to render assistance.  

 

Every State shall require the master of a ship flying its flag, in so far as he can do so without 
serious danger to the ship, the crew or the passengers:  
(a) to render assistance to any person found at sea in danger of being lost; 
(b) to proceed with all possible speed to the rescue of persons in distress, if informed of their need 
of assistance, in so far as such action may reasonably be expected of him; 
(c) after a collision, to render assistance to the other ship, its crew and its passengers and, where 
possible, to inform the other ship of the name of his own ship, its port of registry and the nearest 
port at which it will call.361  

 

7.8.6.2. International Convention for the Safety of Life at Sea (SOLAS) 

The SOLAS Convention is an international maritime treaty which safeguards safety at 

sea. For migrants and refugees at sea the following Articles are of major importance to 

safeguard them while at sea. Article 33(1) SOLAS stipulates that every captain has the 

duty to render assistance in case of distress at sea independent of the nationality of the 

                                                 
358 Weinzierl (n237)p.32. 
359 Klepp (n41)p.31.   
360 Klepp (n41)39. 
361 UNCLOS  Article 98 (1). 
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persons or the circumstance they are in.362 In order to secure the rescue operations at 

sea Chapter 5, Regulation 7 para. 1 of the SOLAS Convention stipulates that  

 

[e]ach Contracting Government undertakes to ensure that necessary arrangements are made for 

distress communication and co-ordination in their area of responsibility and for the rescue of 

persons in distress at sea around its coasts. These arrangements shall include the establishment, 

operation and maintenance of such search and rescue facilities as are deemed practicable and 

necessary, having regard to the density of the seagoing traffic and the navigational dangers and 

shall, so far as possible, provide adequate means of locating and rescuing such persons.  

 

 

7.8.6.3. International Convention on Maritime Search and Rescue (SAR) 

The Convention on Maritime Search and Rescue of the International Maritime 

Organisation (IMO) of 1979 stipulates that contracting states have to ensure that 

shipwrecked persons are helped immediately. From Annex para. 2.1.10. of SAR arises an 

obligation to render assistance regardless of the nationality of the persons in distress. 

Furthermore, in para. 1.3.2. of the annex it is stipulated that there is not only an 

obligation to take the people in distress on board but also ensure, that the saved are 

transferred to a place of safety.363  

 

7.9. Conflicting law at sea 

State actions conducted on the high seas and thus outside national borders, can be in 

conflict with the international law of the sea.364 The United Nations Convention on the 

Law of the Sea (UNCLOS)365 in Article 87(1) on the one hand stipulates the prohibition of 

actions taken in international waters which are based on sovereign rights and on the 

other hand stipulates the freedom of navigation.  However, as stated is Article 86 of the 

Convention, it does not apply in territorial and internal waters of the coastal state. The 

jurisdiction of the coastal state, within the confines of national law, extends up to 12 

                                                 
362 Fischer-Lescano, Löhr (n198)p27. 
363 Fischer-Lescano, Löhr (n198)p.27. 
364 Salomon (n200)p.101. 
365 United Nations Convention of the Law of the Sea (UNCLOS) signed on the 10th of December 1982.EU 
Member  
States and the EU as a legal successor of the European communities are parties to the Convention 
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nautical miles (nm) from the coastal baseline. Beyond the border of territorial waters 

the International Law of the Sea stipulates that the coastal state is permitted to perform 

certain actions in the so called contiguous zone which adds another 12 nm to the 

territorial waters or 24 nm from the baseline366.367 In the contiguous zone the state is 

allowed to perform actions as stated in Article 33(a) ‘prevent infringement of its 

customs, fiscal, immigration or sanitary laws and regulations within its territory or 

territorial sea’. Accordingly,  

 

[i]n the contiguous zone, a state thus may exercise functionally-restricted sovereign rights in the 
field of immigration, e.g. stopping a vessel or forcing it to return, and resort all appropriate 
measures to prevent a vessel from entering unlawfully its territorial waters.368  

 

The restricted jurisdiction of coastal states may be extended to the high seas in the case 

of a suspected infringement of the laws by a foreign vessel. However, the jurisdiction 

can only be extended in case of a hot pursuit which is stipulated in Article 111 of the 

Convention referring to certain conditions that have to be fulfilled.369 

Hence, the international law of the sea does not restrict border control measures within 

territorial waters and the contiguous zone according to the Schengen Border Code (SBC). 

However, with reference to the EUROSUR proposal (see chapter 5.3.1.), it becomes clear 

that EUROSUR advocates and envisages border controls as well as surveillance on the 

high seas. The intentions of EUROSUR are characterized through surveillance measures 

and also through follow-up measures.370 

Nonetheless, as stated in Article 87 of the Convention of the Law of the Sea, it is 

prohibited to exercise any operation based on sovereignty. There is de facto an absence 

of state sovereignty on the high seas. Despite this fact, several exemptions have 

emerged that allow article 87 of UNCLOS to be applied. They have become common 

practice in order to maintain the respectful and peaceful exposure to the sea and the 

“ordre public” of the international society. 371 372 In addition to that, particularly the 

                                                 
366 UNCLOS Article 33  
367 Salomon (n200)p.101.p.101. 
368 Churchill/Lowe, 1999 Law of the Sea according to Salomon (n200)102f). 
369 Salomon (n200)p.102. 
370 Salomon (n200)p.102. 
371 Salomon (n200)p.102. 
372 EFTHYMIOS Papastavridis (2011):The Right of Visit on the High Seas in a Theoretical Perspective: Mare 
Liberum versus Mare Clausum Revisited. In: Leiden Journal of International Law, 24, p.54. 



 

88 
 

Protocol against the Smuggling of Migrants by Land, Air and Sea, supplementing the UN 

Convention against Transnational Organized Crime of 2000, makes use of these 

justifications in order legalise actions on the high seas. Thus Article 8(2) of the Protocol 

stipulates a restriction of the freedom of navigation and the freedom of movements on 

the high seas respectively.373  

 
A State Party that has reasonable grounds to suspect that a vessel exercising freedom of 
navigation in accordance with international law and flying the flag or displaying the marks of 
registry of another State Party is engaged in the smuggling of migrants by sea may so notify the 
flag State, request confirmation of registry and, if confirmed, request authorization from the flag 
State to take appropriate measures with regard to that vessel. The flag State may authorize the 
requesting State, inter alia: (a) To board the vessel; (b) To search the vessel […].374 

 
 
With regard to the interpretation of the Article 8(2) the wording “appropriate measures” 

is not further explained precisely. However, the interpretation has to be within the 

confines of the corresponding domestic law as well as international law and has to 

specifically comply with the principle of non-refoulement as stated in Article 19(1).  

The initial concept of the protocol and the aims respectively during the travaux 

préparatoires of the Protocol against Smuggling of Migrants by Land, Air, and Sea were 

the prevention of high death tolls on the high seas and hazardous smuggling routes. 

Notwithstanding this, it seems that the strategic focus of the Protocol has changed, as 

national practice shows that the persecution of perpetrators has become the first 

priority.375 376 

With reference to EUROSUR again, which has its legal roots in EU primary and secondary 

law it becomes clear that EUROSUR does not envisage creating a surveillance network 

which fights organized crime.377 Article 77(2)(d) TEFU ‘[…] concerning the checks to 

which persons crossing external borders are subject’378. Thus, EUROSUR intends to 

                                                 
373 UN General Assembly (15.11.2000): Protocol against the Smuggling of Migrants by Land, Sea and Air, 
Supplementing the United Nations Convention against Transnational Organized Crime, 
http://www.refworld.org/docid/479dee062.html [last accessed 14.01.2014]. / Salomon (n200)p.102f. 
374 Protocol against Smuggling (n373)Article 8(2). 
375 Salomon (n200)p.103. 
376 Rah, Sicco (2009): Asylsuchende und Migranten auf See. Staatliche Rechte und Pflichten aus 
völkerrechtlicher Sicht. Berlin: Springer.p.73.  
377 Salomon (n200)p.103. 
378 Treaty of Maastricht (n66)Article 77(2)(d). 
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detect migrants more expeditiously and hinder them from entering the European 

Union.379 

 

While the proposal lacks the legal basis in EU law to be used to combat against organized crime, 
International Law of the Sea permits carrying out jurisdiction beyond the contiguous zone only in 
clearly defined exceptions, such as piracy, unauthorized broadcasting, slave trade or stateless 
ships.380  

 
 

The purpose of these exceptions is to maintain the ordre public of the high sea and thus effectively 
guarantee freedom of the high sea. The EU, as legal successor of the European Community, 
ratified the Law of the Sea Convention and therefore is bound directly by its obligations.381 

 
 
 However, elaborating on the approach of justifying the exercise of jurisdiction outside 

the contiguous zone in order to maintain the “orde public” seems to be rather 

untenable, when thinking of the possible consequences.   

For instance Salomon382 points out the questionable legal basis of EUROSUR and 

furthermore refers to likely infringements of human rights obligations in particular the 

principle of non-refoulement.  

 
Finally, the freedom of the high seas, as one of the oldest and core principles of international law 
would be seriously and permanently undermined by covering the Mediterranean Sea and parts of 
the Atlantic Ocean with a tight surveillance network and its accompanying measures, such as 
interception of boats on the high sea.383 

 
 
The EUROSUR proposal offers serious grounds for questioning whether the European 

Union as well as its member states really enact policies that are in compliance with 

human rights and international law obligations.384 

 

 

                                                 
379 Salomon (n200)p.103. 
380  Article 110 UNCLOS according to Salomon (n200)p.103. 
381 Salomon (n200)p.103f/ UN Treaty Collection according to Salomon (n200) p. 104 point 45 
382 Salomon (n200)p.104. 
383 Salomon (n200)p.104. 
384 Salomon (n200)p.104. 
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8. Conclusion 

This diploma thesis has analysed the question whether the externalisation of European 

migration control has had a detrimental effect on the ‘right to seek refuge’. In particular 

it has analysed whether the externalisation has had negative effects on the claiming of 

refugee and migrants rights at sea. The principle of non-refoulement which can be 

derived from various refugee and human rights instruments has been examined 

concerning its application in the coastal waters of the EU, on the high seas and in the 

coastal waters of third countries.  

Firstly the thesis views the Europeanization process which gradually harmonised 

immigration policies. With the Treaty of Amsterdam (1997) all responsibility concerning 

immigration policies was moved from a national level to an EU level. Thus, new EU 

member states were obliged to adopt these rather restrictive requirements, despite 

their own often inadequate domestic asylum systems.  

Secondly it implied the abolishment of internal border controls within the EU and 

created an AFSJ. However, the abolishment of internal border controls also created a 

new external border which ‘had’ to be secured.  The Europeanization of asylum and 

migration matters gradually gained an external dimension. The Dublin Regulation 

stipulates that the country the refugee first enters is responsible for the asylum 

application. This regulation intensified the external dimension as mainly the southern EU 

countries have to deal with the majority of applications. Thirdly the increasing 

cooperation between some EU countries, the EU and third countries trying to manage 

migration flows to the EU and the introduction of readmission agreements with third 

countries can be considered as far reaching measures of the externalisation of border 

control. This process was corroborated through the establishment of the EU Agency 

FRONTEX, which coordinates and conducts border control and joint return operations at 

sea. These developments became a matter of concern as the legal situation at sea, in 

particular the prohibition of refoulement, stipulating that ‘[n]o Contracting State shall 

expel or return (‘refouler’) a refugee in any manner whatsoever to the frontiers of 

territories where his life or freedom would be threatened on account of his race, religion, 

nationality, membership of a particular social group or political opinion’385, is rather 

                                                 
385 Article 33(1) Covention Relating to the Status of Refugees 
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sensitive. Frontex operations conducted at sea lack sound legal principles. Responsibility 

for actions taken at sea cannot be derived from the regulation, through which Frontex 

was established. Thus, when one considers Frontex as part of the externalisation of 

migration control, one can conclude that the legal loopholes which exist have a severe 

disadvantageous effect on refugee and migrants’ rights at sea. Besides which, the 

creation of Eurosur which keeps the entire Mediterranean under constant surveillance 

gave rise to concerns regarding the principle of non-refoulement. Due to the sharing of 

information with EU countries and third countries, the risk of exposing refugees, who 

are fleeing persecution, to inhuman or degrading treatment or torture is given. Thus, 

Eurosur is a system which pretends to improve the rescue system at sea in order to save 

the lives of refugees whilst at the same time preventing refugees from reaching EU 

borders. This appears to be a contradiction in itself and appears to be rather a vehicle to 

circumvent international and European refugee protection obligations.  

Furthermore, the analyses of the refugee and human rights instruments from which a 

prohibition of refoulement can be derived have shown that the attempts to circumvent 

protection obligations towards refugees are untenable. The principle of non-

refoulement is also generally linked to a state territory. Various judgements of the 

ECtHR have pointed to the possibility of an extra-territorial application of these refugee 

and human rights instruments as long as a jurisdictional link to the intercepting state is 

given. This is of major importance as it improves the situation of refugees at sea fleeing 

persecution. For the future, the Hirsi Judgement of the ECtHR is very significant for the 

protection of refugees’ rights at sea. The ECtHR construed that the principle of non- 

refoulement (Article 33(1) of the Refugee Convention) has to be considered as 

comprehensive and articles 3 and 13 of the ECHR are construed as an individual right, 

which in turn results in a duty to protect individuals at sea and offer them the right to 

apply for asylum or international protection. 

Finally, the thesis has shown that the externalisation and delegation of protection 

obligations to third countries and the new surveillance of the Mediterranean by Eurosur 

has put refugees at risk of being returned to countries where they could face torture or 

degrading treatment and has also had detrimental effects for refugees on the high seas.  

However, as the analysis has shown, the major rights instruments are also applicable on 
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the high seas, thus corroborating the fact, that EU countries cannot avoid their 

protection obligations. 
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10. Annexes 

German abstract 
 
Durch das Schengener Übereinkommen wurden Grenzkontrollen innerhalb der 

Europäischen Gemeinschaft graduell abgebaut. Es wurde ein Raum der Freiheit, der 

Sicherheit und des Rechts geschaffen, der einen freien Verkehr der vier Grundfreiheiten: 

freier Warenverkehr, Personenfreizügigkeit, Dienstleistungsfreizügigkeit und freien 

Kapital- und Zahlungsverkehr ermöglichte. Dieser Raum wurde in erster Linie für Bürger 

der Europäischen Gemeinschaft geschaffen; erlaubt aber auch einen Zugang von 

Personen, die internationalen Schutz oder Asyl suchen. Durch diesen neu geschaffenen 

Raum der Freiheit, der Sicherheit und des Rechts wurde eine neue externe Grenze um 

diesen Raum geschaffen, den es zu schützen galt. Immigration und Asylangelegenheiten 

wurden durch die Europäisierung, insbesondere durch den Vertrag von Amsterdam 1997 

auf EU-Ebene angehoben und ein Gemeinsames Europäisches Asylsystem nach und nach 

aufgebaut. Durch die Harmonisierung der Immigrations- und Asylpolitik erhielt die 

Immigrationspolitik zunehmend eine externe Dimension und die Grenzkontrollen für 

Einreisen in die EU wurden zunehmend externalisiert; entweder auf das Mittelmeer, 

oder in Drittstaaten. Diese Externalisierung wurde durch Rücknahmeabkommen 

zwischen EU-Ländern und Drittstaaten verstärkt, sowie durch die Europäische 

Grenzkontrollagentur Frontex. Diese Externalisierung hat zunehmend Fragen zur 

flüchtlingsrechtlichen und menschenrechtlichen Situation auf dem Mittelmeer 

aufgeworfen. 

Das Nichtzurückweisungsprinzip (non-reloulement) schreibt es Ländern vor, Personen 

nicht in Länder zurückzuschicken, wo ihnen Folter oder unmenschliche und 

erniedrigende Behandlung droht. Dieses Prinzip ist weitgehend akzeptiert von den 

Ländern. Dennoch scheint die Reichweite des Prinzips immer noch nicht ausreichend 

geklärt zu sein, bzw. führt seine Anwendbarkeit ohne Territorialbezug oft zu 

Streitigkeiten.  

Diese Diplomarbeit untersucht die Anwendbarkeit des Nichtzurückweisungsprinzips der 

Genfer Flüchtlingskonvention, der UN-Antifolterkonvention, des Internationalen Paktes 

über bürgerliche und politische Rechte und der Konvention zum Schutze der 

Menschenrechte und Grundfreiheiten (Europäische Menschenrechtskonvention). Das 
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Urteil des Europäischen Gerichtshofes für Menschenrechte „Hirsi Jamaa und Andere 

gegen Italien“ vom 23.02.2012 ist von besonderer Bedeutung, da es die 

Flüchtlingsrechte stärkt und sich für ein individuelles Nichtzurückweisungsprinzip 

ausspricht.  

Darüber hinaus untersucht die Diplomarbeit, Grenzkontrolleinsätze auf hoher See, die 

von Frontex organisiert und von EU-Ländern durchgeführt werden. Der Schwerpunkt 

dabei liegt auf der Haftbarkeit von Ländern bei Menschenrechtsverletzungen, die sich 

durch rechtliche Lücken ergeben.  

 

 
English abstract  
 

With the Schengen Agreement, the internal border controls of the European Community 

were gradually abolished. An area of freedom, security and justice was created which 

enabled the free flow of the four fundamental freedoms: goods, persons, services and 

capital. This area was primarily created for citizens of the European Community and for 

those who are seeking international protection or asylum. With this new area of 

freedom, security and justice a new external border was created which ‘needed’ to be 

secured. Immigration and asylum concerns were put on an EU-level, especially through 

the enactment of the treaty of Amsterdam in 1997. Furthermore a common European 

asylum system is being created. With the harmonisation of the immigration and asylum 

concerns, the European immigration policy received an external dimension and the 

border controls into the European Union became increasingly externalised, either to the 

Mediterranean or to third countries. This externalisation was strengthened through 

readmission agreements between EU countries and third countries and also through the 

European border control agency Frontex. This externalisation has increasingly raised 

questions regarding refugee and human rights in the Mediterranean.   

The principle of non-refoulement forbids countries from sending individuals to a country 

where they could be faced with torture or inhuman or degrading treatment. This 

principle has widely gained acceptance internationally; however the scope of the 

applicability of the prohibition of refoulement, is not sufficiently defined and is still 

cause for disagreements.  
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This diploma thesis analyses the principle of non-refoulement emerging from the 

Refugee Convention, the United Nations Convention against Torture, the International 

Covenant on Civil and Political Rights and the Convention for the Protection of Human 

Rights and Fundamental Freedoms (European Convention on Human Rights). The 

judgement Hirsi Jamaa and Others v. Italy of the European Court of Human Rights of the 

23th of February 2012 is especially important as it corroborates the rights of refugees 

and migrants at sea and argues in favour of an individual principle of non-refoulement.  

Furthermore this diploma thesis examines border control actions on the high seas, 

conducted by EU-member states, organised by Frontex. The focus of attention is the 

liability of states or Frontex due to human rights violations that are a result of legal 

loopholes.  
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