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1 Dwight G Newman, ‘Arguing Indigenous Rights Outside Section 35: Can Religious Freedom Ground 
Indigenous Land Rights, and What Else Lies Ahead?’ in Thomas Isaac (ed), Key Developments in Aboriginal 
Law (Thomson Reuters 2018) <https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3289750>

INTRODUCTION

Indigenous religions are distinctively marked by a spatial dimension which demands a ‘spatial

turn’1 in the legal construction of the definition of ‘religion’ in order to include indigenous

religions under the protections afforded to majoritarian religions within the international legal

framework of the right to Freedom of Religion or Belief (FoRB). The thesis questions the

effectiveness of the current international legal standards on FoRB, specifically the supposedly

universal scope of its foundational provisions, and it calls for substantive reform of the

dominant legal framework on the matter. Indeed, the formulation of the established instruments

to protect FoRB contravenes its universal vocation, marginalising de facto Indigenous Peoples’

religions. Nevertheless, the thesis not only aims to critically examine the limits of religious

freedom law, but also its possibilities in the context of claims of Indigenous peoples to their

sacred lands considering the impact and potential of the UNDRIP’s provisions.

After introducing the topic by providing a narrower definition of sacred natural sites and

highlighting their importance to Indigenous Peoples, the first chapter will contextualise the right

to FoRB within the international human rights legal framework. It will follow a critical analysis

of the advantages and the limits of resorting to the right to FoRB as a means of protection for

Indigenous Peoples’ sacred sites. The first part of the chapter will examine the reasons for the

right to FoRB’s suitability to protect sacred sites compared to other legal instruments within

the international human rights legal framework. The second part will question the adequacy of

the Western category of ‘religion’ when applied to indigenous worldviews and spiritual

practices, ultimately arguing for its inadequacy mainly due to its Westernised cultural bias. The

contrasting elements between non-indigenous religions and indigenous religions legally

relevant to the formulation of religious rights- namely, individual adherence to religious belief

/communal exercise of religion in sacred sites- will be introduced here to be further discussed

in the context of the UNDRIP (II chapter). The cultural bias intrinsic to the formulation of

religious freedom provisions translates into the adoption of double standards for non-

indigenous religions and indigenous religions when guaranteeing religious freedom leading, in

several cases, to the discriminatory treatment of the latter. 

The II chapter will provide a brief overview of the relevant provisions of ILO 169 and the

UNDRIP and delve into the religious rights elaborated therein, particularly Art.12 and Art.25

referring to sacred sites. The limitations of ILO 169 and UNDRIP will be addressed. The

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3289750
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2 Ktunaxa Nation v. British Columbia (Forests, Lands and Natural Resource Operations) [2017] SCC 54, [2017]
2 SCR 386 [Thereinafter Ktunaxa]

concluding section of the chapter will focus on the analysis of the case of Ktunaxa Nation v.

British Columbia2, particularly explicative of the cultural colonial bias that pervades the

conventional formulation of freedom of religion law.

Finally, the third chapter will examine four legal avenues enhancing measures for the protection

of Indigenous Peoples' sacred sites. The first proposal is centred around the broadening of the

legal definition of religion to recognise the specificities of indigenous religions and

accommodate Indigenous Peoples’ sacred land claims. The second solution suggests the

recognition of the religious rights enshrined in the UNDRIP (articles 12 and 25) as Customary

international law (CIL); the third proposal stems from the premise that the element of

indivisibility and interdependence of human rights is of crucial importance for Indigenous

Peoples’ protection of sacred lands. Therefore, the implementation of the set of human rights

linked with Indigenous Peoples’ religious rights will favour and reinforce them. The fourth

proposal considers granting legal personality to sacred sites as a viable option for their

protection, referencing landmark cases: Te Awa Tupua, Gaṅgā and Yamunā rivers and

Pachamama.



5

3 Robert G Wild, Les Valeurs and Unesco. Programme Intergouvernemental Sur L'homme Et La Biosphère, 
Sacred Natural Sites: Guidelines for Protected Area Managers (Iucn; Paris 2008)
4 David L Carmichael and others, Sacred Sites, Sacred Places (Routledge 1994) 10

CHAPTER I

The Significance of Sacred Sites for Indigenous Peoples

One of the main defining traits of Indigenous Peoples' identity, which transcends the cultural

and social specificities among different indigenous communities worldwide, is the unique

relationship they maintain with their ancestral lands. Specific areas of Indigenous Peoples'

territories, besides retaining a universal value as rich repositories of biodiversity and being the

main source of livelihood for their inhabitants, hold a distinctive spiritual value for the

indigenous communities, crucial for the perpetuation of their religious practices. Although an

accurate and unanimously accepted definition of ‘sacred natural sites’ (SNSs) is lacking within

the framework of international law, an operational definition can be provided here by

identifying sacred natural sites as lands, bodies of water or specific natural features that bear

spiritual significance for Indigenous Peoples according to their customs3. The adjective

‘natural’ is particularly relevant here as it differentiates Indigenous Peoples' sacred sites from

sacred sites where the anthropic element is predominant such as temples, mosques, synagogues

or churches. The definition of SNSs provided above is deliberately broad to include the

numerous and diverse types that fall under the category; they greatly vary in their physical

features and functions, often encompassing intangible elements. Although it is important to

stress the unique connotation that each Indigenous community confers to a specific SNS, their

quality of sacredness, which sets them apart from ordinary places, runs deep in every

Indigenous culture and it demands the observance of a specific ‘etiquette’. Indeed, despite the

variety of designations and functions that can pertain to SNSs in different Indigenous

communities, and even within the same community, and despite the semantic inaccuracy that

can occur in the translation to English, everywhere the concept of ‘sacred sites’ implies the

observance of a set of restrictions and prohibition on human behaviour4.  Conservation-based

approaches have developed numerous classifications based mainly on the physical features of

SNSs. For the purposes of this thesis, a mainly anthropological classification based on their

religious functions will be adopted. Due to space constraints, the list of SNSs according to their

religious functions cannot be exhaustive, therefore three primary typologies will be considered

to enhance the understanding of the legal issues under analysis: ceremonial sites, burial sites

and abodes of deities, spirits or ancestors. Ceremonial SNSs are mainly devoted to the

performance of ceremonies which include prayers, songs, dances, chants and specific rituals.
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5 Hinematau Naomi McNeill, Hannah Linda Buckley and Robert Marunui Iki Pouwhare, ‘Decolonizing 
Indigenous Burial Practices in Aotearoa, New Zealand: A Tribal Case Study’ (2022) 89 OMEGA - Journal of 
Death and Dying, 208
6  Te Kooti Whenua Māori. Māori Land Court, ‘Discussion on Urupā Reservations (Māori Burial Grounds) | 
Māori Land Court’ (Māori Land CourtMarch 2014) <https://www.xn--morilandcourt-wqb.govt.nz/en/who-we-
are/our-judges/news-and-notices/discussion-on-urupa-reservations-maori-burial-grounds/>

This function reinforces the bond existing among the community members and their sense of

belonging to the community itself, ensuring the continuity of their culture. A prominent

ceremonial site is Mato Tipila (‘Bear’s Lodge’) in Wyoming, otherwise known as ‘Bear Butte’,

‘Bear Tipi’, ‘Tree Rock’ and other translations of Indigenous designations of the place. This

site is highly revered by over twenty Great Plains tribes that therein perform some of their most

traditional rituals such as the sweat lodge, fasting rituals and the annual Sun Dance during

midsummer. 

Among the SNSs, burial sites have become the focus of heated controversy in many cultural

contexts due to the numerous claimants willing to impose their particular interests on these sites.

Ultimately, the question arising from this is whether the right to dispose of these grounds should

be indisputably granted to the Indigenous communities whose ancestors are buried there. Burial

sites can vary considerably in their physical features, but overall, they constitute places where

the presence of the ancestors is especially felt and honoured. An example of burial sites is the

Māori urupā (‘burial ground, graveyard’); ‘sustainable’ sites that allow Māori to meet their

custodial obligations towards Papatūānuku (‘Mother Earth’)5 and revere their ancestors.

Urupā, like other Indigenous burial sites, can vary in size from small plots to large cemetery

areas. The larger ones have been progressively reduced in their extension due to the

appropriation of Māori lands from British colonisers. However, some have received formal

legal recognition from the settler state6. The last typology of SNSs is conceived as the preferred

dwelling places for spirits, deities, ancestors and other non-human entities. Remaining within

the Māori cultural heritage, an example is the Hikurangi, the sacred mountain of the Ngati

Porou, which is the resting place of the canoe of Māui, the legendary demi-god protagonist of

the mythological cycle that bears his name. Another remarkable example is the sacred groves

in the Indian subcontinent. Sacred groves are enclosed patches of virgin forests inhabited by

spirits, ancestors or specific deities. The existence of sacred groves is attested in several regions

of the world (Ghana, Togo, Japan, Malaysia …) and they date back many centuries. However,

in the majority of cases they have been assimilated into the practices of the dominant religions

and ultimately vanquished or significantly altered. In contrast, in India, this general trend of

acculturation operated by the major religions took another, more ‘inclusive’, form resulting in a

https://www.xn--morilandcourt-wqb.govt.nz/en/who-we-are/our-judges/news-and-notices/discussion-on-urupa-reservations-maori-burial-grounds/
https://www.xn--morilandcourt-wqb.govt.nz/en/who-we-are/our-judges/news-and-notices/discussion-on-urupa-reservations-maori-burial-grounds/
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7 Hans-Jürgen Burchardt and Kristina Dietz, ‘(Neo-)Extractivism – a New Challenge for Development Theory 
from Latin America’ (2014) 35 Third World Quarterly 468, 469
8 Bernardo Jurema and Maria Cecilia Oliveira, ‘The Indigenous Struggle against “New” Extractivism in the 
Peruvian Amazon’ (2023) 15 Cosmopolitan Civil Societies: An Interdisciplinary Journal 126, 127 
<https://epress.lib.uts.edu.au/journals/index.php/mcs/article/view/8543>

notably high number of sacred groves still being recorded today. The beliefs and practices

associated with Indian sacred groves are incredibly diverse and usually connected with the local

lore. Some of the most notorious sacred groves are Kovikaadugal in Tamil Nadu, Jhakeri in

Odisha and Western Ghats in Maharashtra. 

For the sake of completeness, in addition to the three typologies described above, it might be

beneficial to list some other important types of SNSs that present features and fulfil functions

found extensively in many Indigenous cultures, such as memorial sites (sites connected to

specific mythological or historical event), commemoration sites, medicine-gathering sites,

vision quest sites, sacred pathway and pilgrimage routes.

Threats to SNSs

In the majority of cases, usually as a result of historical colonisation, SNSs are either privately

owned and managed by non-indigenous people or owned by the settler state whose economic

interests more often than not collide with the interest of Indigenous Peoples to preserve their

sacred sites from external disturbance. Indeed, Indigenous Peoples' rights to access, use and

protect their lands continue to be exposed to serious threats coming from different sources.

Private companies' industrial operations and state economic activities such as large-scale

agricultural projects, extractivism (or neo-extractivism) and touristic infrastructures are among

the most persistent issues that endanger SNSs globally. This paragraph aims to provide a brief

outline of the main challenges faced by Indigenous communities when it comes to the protection

of their sacred sites. 

Currently, many SNSs located in different geographical areas enormously suffer from the

impact caused by the extractive sector (including logging and oil extraction), more specifically

from the consequences of neo-extractivism. According to the definition provided by Burchardt

and Dietz, ‘new or (neo-) extractivism partially breaks with the neoliberal strategy of privatising

the export of raw materials, an idea known as classic or conventional extractivism[...]’7,

intensifying the damaging effects typically produced by this form of environmental

exploitation. Indeed, the neo-extractivist process involves multiple stakeholders at different

stages alongside private companies, visibly increasing environmental degradation and social

conflicts8. The deployment of security forces by the state, which often is involved in neo-

https://epress.lib.uts.edu.au/journals/index.php/mcs/article/view/8543
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9 Johannes Rohr and José Aylwin, ‘Business and Human Rights: Interpreting the UN Guiding Principles for 
Indigenous Peoples. IWGIA Report 16 - IWGIA - International Work Group for Indigenous Affairs’ (IWGIA & 
European Network on Indigenous Peoples (ENIP) 2014) 16 
<https://www.iwgia.org/en/resources/publications/308-human-rights-reports/3166-business-and-human-rights-
interpreting-the-un-guiding-principles-for-indigenous-peoples-.html>
10 Jérémie Gilbert, ‘LAND GRABBING, INVESTMENTS & INDIGENOUS PEOPLES’ RIGHTS to LAND 
and NATURAL RESOURCES: CASE STUDIES and LEGAL ANALYSIS’ (Marianne Wiben Jensen & 
Genevieve Rose ed, 2017) 8 <https://www.iwgia.org/images/publications/new-publications/land-grabbing-
indigenous-peoples-rights.compressed.pdf>
11 Mayagna (Sumo) Awas Tingni Cmty. v. Nicaragua (2001) Series C N 79 (ICtHR)
12 Orissa Mining Corporation v Ministry of Environment & Forest & Others (2013) Writ Petition (Civil) No 180 
of 2011 (Supreme Court of India)
13 Survival International, ‘Indonesian Senate Leader: Protect Uncontacted Tribe from Nickel Mining’ 
(www.survivalinternational.org 7 June 2024) <https://www.survivalinternational.org/news/13940>
14 UN – OHCHR. The Guiding Principles on Business and Human Rights: Implementing the United Nations 

“Protect, Respect and Remedy” Framework. New York and Geneva: UN – OHCHR, 2011 
https://www.ohchr.org/documents/publications/guidingprinciplesbusinesshr_en.pdf
15 OECD, OECD Guidelines for Multinational Enterprises on Responsible Business Conduct (OECD Publishing 
2023)
16 See Chapter II

extractivist activities, to repress the Indigenous-led protests or resistance against the

dispossession or exploitation of their lands, often results in acts of atrocious violence.

Moreover, the remoteness of many SNSs exploited for their natural resources aggravates the

risk of impunity as law enforcement and consequent oversight might be less effective and the

human rights violations may go unnoticed9. SNSs are ideal targets not only for extractive

activities, but also for large-scale land acquisition (‘land grabbing’) for commercial, agricultural

or industrial purposes such as palm oil and soy plantations, often leading to the displacement

of the resident Indigenous communities. The occurrences of SNSs violations and human rights

abuses on Indigenous communities due to land-grabbing and the extractive industry that can be

mentioned are woefully numerous and the occurrences of forced evictions appear to be

escalating worldwide10. Landmark cases such as Awas Tingni v. Nicaragua11, Orissa Mining

Corporation v. Ministry of Environment & Forest & Others12, or the most recent developments

in Halmahera Island, Indonesia, where the uncontacted Hongana Manyawa people are

threatened by the nickel mining operations conducted by the worldwide leading mining

company Weda Bay Nickel among others13, demonstrate the capillarity of the phenomenon

worldwide. In all these instances the instruments devised to regulate relationships between

Indigenous communities and business enterprises, namely the UN Guiding Principles on

Business and Human Rights14, the OECD Guidelines for Multinational Enterprises on

Responsible Business Conduct15 and the instruments to implement the principle of Free, Prior

and Informed Consent (FPIC)16 were not respected, impacting on Indigenous Peoples right to

self-determination. 

https://www.iwgia.org/en/resources/publications/308-human-rights-reports/3166-business-and-human-rights-interpreting-the-un-guiding-principles-for-indigenous-peoples-.html
https://www.iwgia.org/en/resources/publications/308-human-rights-reports/3166-business-and-human-rights-interpreting-the-un-guiding-principles-for-indigenous-peoples-.html
https://www.iwgia.org/images/publications/new-publications/land-grabbing-indigenous-peoples-rights.compressed.pdf
https://www.iwgia.org/images/publications/new-publications/land-grabbing-indigenous-peoples-rights.compressed.pdf
http://www.survivalinternational.org
https://www.survivalinternational.org/news/13940
https://www.ohchr.org/documents/publications/guidingprinciplesbusinesshr_en.pdf
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17 For a comprehensive analysis of Indigenous Peoples tourism see: Anna Carr, Lisa Ruhanen and Michelle 
Whitford, ‘Indigenous Peoples and Tourism: The Challenges and Opportunities for Sustainable Tourism’ (2016) 
24 Journal of Sustainable Tourism 1067 
<https://www.tandfonline.com/doi/full/10.1080/09669582.2016.1206112>
18 Bear Lodge Multiple Use Ass'n v Babbitt 175 F 3d 814 (10th Cir 1999)
19 US Constitution amend I: ‘Congress shall make no law respecting an establishment of religion or prohibiting 
the free exercise thereof; or abridging the freedom of speech, or of the press; or the right of the people peaceably 
to assemble, and to petition the Government for a redress of grievances.’
20 Allison M Dussias, ‘Cultural Conflicts Regarding Land Use: The Conflict between Recreational Users at 
Devil’s Tower and Native American Ceremonial Users’ (2001) 2 Vermont Journal of Environmental Law 13, 40
21 Bear Lodge Multiple Use Ass'n v Babbitt

Another compelling issue that severely affects SNSs is related to the tourism industry17. The

list of SNSs transformed into tourist destinations is incredibly long, ranging from Mato Tipila

to Uluru in Australia. Tourism can affect the integrity of SNSs in various ways: provoking

physical damages for instance through the construction of tourist facilities that alter the

landscape, disturbing the sites by allowing access to groups of tourists or commercialising the

area by turning it into a tourist attraction. A notable case law that testifies to the negative impact

on Indigenous Peoples’ religious freedom of the latter form of tourism related to commercial

and recreational activities, centres on the long-contested site of the Mato Tipila monolith18,

designated as America’s first national monument in 1906. The site under the management of

the National Park Service (NPS), a unit of the U.S. Department of Interior, is also a famous

destination for technical rock climbing, attracting numerous climbers and spectators every year.

Since the late 1980s, Native American tribes from the Great Plains gathering at Mato Tipila to

perform their ceremonies complained about the rock-climbing activities interfering with their

religious observances. In 1995 after three years of consultations with Native American groups,

the NPS adopted a Climbing Management Plan (CMP) to regulate climbing activities asking

the public to voluntarily refrain from climbing during June when Sund Dance and other Native

American ceremonies are performed at Mato Tipila. The Bear Lodge Multiple Use Association,

a group advocating for public access to natural resources, filed a lawsuit against the park

service, claiming that the voluntary climbing ban wrongfully promoted religion and breached

the Establishment Clause of the First Amendment of the United States Constitution19. In 1998

the Court of Appeal issued its final decision, claimed as a victory by Native Americans and

their supporters for the free exercise of their religious rights20, holding that the plaintiffs ‘lack

standing to challenge as a violation of the Establishment Clause the National Park Service's

voluntary closure of Devils Tower National Monument in its final climbing management plan

(FCMP)’21.

In many cases, tourism exploitation of Indigenous communities and their sacred sites is

intertwined with conservationist plans. As counterintuitive as it might seem conservationist

policies that aim at the preservation of biodiversity can be often included among the sources

https://www.tandfonline.com/doi/full/10.1080/09669582.2016.1206112
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22 For an updated review of the effects of SNSs globally see: Piero Zannini and others, ‘Sacred Natural Sites and 
Biodiversity Conservation: A Systematic Review’ (2021) 30 Biodiversity and Conservation 3747
23 European Commission, ‘NaturAfrica - European Commission’ (international-partnerships.ec.europa.eu) 
<https://international-
partnerships.ec.europa.eu/policies/programming/programmes/naturafrica_en#:~:text=NaturAfrica%20contribute
s%20to%20EU%20global>
24 Survival International, ‘European Commission Cancels Planned Conservation Funding in Tanzania over 
Maasai Abuses’ (www.survivalinternational.org 7 June 2024) 
<https://www.survivalinternational.org/news/13943>
25 IWGIA, ‘The Indigenous World 2023: Tanzania - IWGIA - International Work Group for Indigenous Affairs’ 
(iwgia.org 24 March 2023) <https://iwgia.org/en/tanzania/5063-iw-2023-tanzania.html>
26 Victoria Tauli-Corpuz, ‘Statement of Ms. Victoria Tauli-Corpuz, Special Rapporteur on the Rights of 
Indigenous Peoples, at the 72nd Session of the General Assembly’ (2017) 

that cause severe human rights violations against Indigenous communities that inhabit the

protected lands eventually leading to the alienation of Indigenous Peoples's lands. Evidence of

the positive effects on biodiversity produced by SNSs can be found in different geographical

areas across numerous countries22, consequentially drawing the attention of conservationists

towards the issue of the protection of SNSs. A recent example of how conservationist policies

can be highly detrimental to local tribes infringing upon their core human rights and their very

lives is the case of the NaturAfrica project23, promoted by the European Commission, and the

Maasai people in Tanzania. On June 5, 2024, the European Commission revoked Tanzania’s

eligibility for a proposed grant of €18.4 million to be shared with Kenya for the protection of

biodiversity under the scheme of the NaturAfrica programme. This measure was prompted by

concerns over the violent evictions of Maasai executed in Loliondo, in the Ngorongoro District

by the Tanzanian government in June 2022, with the complicity of the Frankfurt Zoological

Society and WWF24. The forcible eviction followed an operation approved by the Minister for

Natural Resources and Tourism and the President to annex 1,502 km2 of village land in

Loliondo with the purpose of establishing the Pololeti Game Controlled Area (PGCA) and,

upgrading it to the Pololeti Game Reserve (PGR) for wildlife conservation. Even to date,

residents in Loliondo risk arbitrary arrests, interrogation and intimidation by the governmental

security forces, who try to prevent them from claiming their human and land rights25. Also in

this case the declared manifesto of worldwide well-known organisations to protect wildlife and

ecological diversity together with the government’s declarations of intent to enhance

environmental policies remained merely theoretical, perpetrating a conservation model

(‘fortress conservation’) based on the exploitation of protected areas and the creation of trophy

hunting zones. 

The former Special Rapporteur on the Rights of Indigenous Peoples, Victoria Tauli-Corpuz in

her statement at the 72nd session of the General Assembly26, observed that a common

https://international-partnerships.ec.europa.eu/policies/programming/programmes/naturafrica_en#:~:text=NaturAfrica%20contributes%20to%20EU%20global
https://international-partnerships.ec.europa.eu/policies/programming/programmes/naturafrica_en#:~:text=NaturAfrica%20contributes%20to%20EU%20global
https://international-partnerships.ec.europa.eu/policies/programming/programmes/naturafrica_en#:~:text=NaturAfrica%20contributes%20to%20EU%20global
http://www.survivalinternational.org
https://www.survivalinternational.org/news/13943
https://iwgia.org/en/tanzania/5063-iw-2023-tanzania.html
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<https://www.ohchr.org/en/statements/2018/02/statement-ms-victoria-tauli-corpuz-special-rapporteur-rights-
indigenous-peoples>
27 Abdelfattah Amor, ‘Report / Submitted by Abdelfattah Amor, Special Rapporteur on Freedom of Religion or 
Belief, in Accordance with Commission on Human Rights Resolution 2001/42’ (2022)

28 Miranda Johnson, The Land Is Our History: Indigeneity, Law, and the Settler State (Oxford University Press 
2016) 2-3

justification adduced by States and conservation organisations to displace Indigenous Peoples

is that they overgraze and overuse natural resources, hence hindering conservationist measures.

The former Special Rapporteur continues criticising this statement claiming that it fails to

acknowledge the results of the numerous studies conducted on SNSs environmental conditions.

According to these findings, Indigenous Peoples territories who have been granted land rights

have been significantly better conserved than the adjacent lands. 

The Relevance of the Right to Freedom of Religion or Belief for the Protection of

Indigenous Peoples’ Sacred Sites

Abdelfattah Amor, Special Rapporteur of the Commission on Human Rights on the question of

freedom of religion or belief in his 2001 report following his visit to Argentina, succinctly states

in the section dedicated to Indigenous Peoples: 

‘The principal problem regarding freedom of religion and freedom to manifest one's religion or

belief relates to the question of land […] A Mapuche tenet holds that "the land does not belong

to the Mapuche, the Mapuche belongs to the land"’.27

Beginning in the 1960s in response to the expansion of the mining sector, the development

projects, and the progressist assimilationist policies post-World War II especially promoted by

Commonwealth nations such as Australia, Canada and New Zealand, Indigenous Peoples

demanded the respective settler states the recognition of their land rights to preserve their own

cultural and religious identity. The settler governments did not accommodate their requests,

and this led in the 1970s to the emergence of an Indigenous land rights movement that brought

Indigenous Peoples's land claims to courts and under the scrutiny of appointed commissions of

inquiry. These institutions, historically hostile or dismissive towards Indigenous Peoples

instances, for the first time addressed their issues legally and seriously evaluated their

legitimacy28. It was in the wake of these new historical and political developments that

Indigenous Peoples, particularly in contexts such as Australia and others during the subsequent

decades, started to frame their land claims also in terms of religious freedom. In these

occurrences, Indigenous land claims were articulated then as ‘sacred claims’ by ‘harnessing

religious traditions to particular objects, in this instance rights in land’.29

https://www.ohchr.org/en/statements/2018/02/statement-ms-victoria-tauli-corpuz-special-rapporteur-rights-indigenous-peoples
https://www.ohchr.org/en/statements/2018/02/statement-ms-victoria-tauli-corpuz-special-rapporteur-rights-indigenous-peoples
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30 For an overview of the provisions which might be invoked for the protection of SNSs see: Stuart R Butzier
and Sarah M Stevenson, ‘Indigenous Peoples’ Rights to Sacred Sites and Traditional Cultural Properties and the 
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Law 297, 300.
31 Richard Collins, ‘Sacred Sites and Religious Freedom on Government Land’ (2003) 5 University of 
Pennsylvania Journal of Constitutional Law 241, 243
32Universal Declaration on Human Rights (adopted 10 December 1948) 217 A(III) (UNGA), art 18. See 
subsequent paragraphs. 
33 See Brett G Scharffs, ‘Religious Majorities and Restrictions on Religion’ (2016) 91 Notre Dame Law Review
34 See Samirah Majumdar and Sarah Crawford, ‘Globally, Government Restrictions on Religion Reached Peak 
Levels in 2021, While Social Hostilities Went Down’ (2024) <https://www.pewresearch.org/wp-
content/uploads/sites/20/2024/03/PR_2024.3.5_religious-restrictions_REPORT.pdf>.

In examining the relevance of the Right to Freedom of Religion or Belief (FoRB) to the

protection of Indigenous Peoples’s sacred sites, the present work acknowledges the principle of

interdependency and indivisibility of human rights and maintains that normative efficacy of

human rights is better achieved by retaining their integrity as a cohesive system, instead of

interpreting them hierarchically delegitimising the value of certain human rights in favour of

others. Nonetheless, resorting to the right to FoRB for Indigenous Peoples's land claims as

opposed to relying solely on other guarantees such as property rights, cultural rights30 or

environmental rights proved to be more efficacious under certain circumstances. Moreover,

equating legal protections for religion to culture, heritage or other specific interests might

undervalue the significance of FoRB itself and the established guarantees it holds31. Being the

protections under FoRB and their legal implications one of the central themes under analysis

throughout this work, the following section will offer a brief sketch of the main reasons that

qualify FoRB as a valid instrument for SNSs protection and explain why it is often preferable

in terms of legal strategy to other guarantees.

Firstly, the right to FoRB is well-established in International Human Rights Law (IHRL), hence

many national legal systems recognise it and can provide solid foundations for SNSs protection

within their jurisdictions, including constitutional guarantees. Although there are several

reservations in constitutional texts which significantly alter the meaning of Article18 of the

Universal Declaration of Human Rights (UDHR)32 and restrict the scope of the protection

afforded by the other international instruments based on it- especially in Sharīʿah law countries

and Catholic-majority countries33- the right to FoRB is less likely to be overridden by

competing rights. The legal basis of FoRB, despite the formal and social restrictions to it34, is

overall solid as also confirmed by supporting jurisprudence. Indeed, the judicial precedents can

be adduced as the second main reason that qualifies the FoRB legal apparatus as a valid tool to

secure the protection of Indigenous Peoples’ SNSs. Landmark cases such as Lyng v Northwest

Indian Cemetery Protective Association35, Western Australia v Ward36 or Attorney-General v.

https://www.pewresearch.org/wp-content/uploads/sites/20/2024/03/PR_2024.3.5_religious-restrictions_REPORT.pdf
https://www.pewresearch.org/wp-content/uploads/sites/20/2024/03/PR_2024.3.5_religious-restrictions_REPORT.pdf
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Ngati Apa37 even when not decided in complete favour of Indigenous Peoples's religious

interests like in the case of Lyng v Northwest Indian Cemetery Protective Association38, testify

the progressing recognition of Indigenous religious rights. Although Lyng v Northwest Indian

Cemetery Protective Association is often cited in scholarly works39 as an example of a

strikingly narrow formulation of the First Amendment and discriminative treatment of Native

American religious heritage, the latter has not been destroyed in the end and ‘the case also

stands as a powerful testament to Indian cultural survival against great odds’40. The legal

limits of FoRB41 do not undermine the significance of the protections it affords to SNSs and

the deference that it enjoys from the judiciary internationally as a fundamental right. Indeed,

significant advancements in the defence of SNSs are also reflected in judicial decisions at a

regional level, such as the 2009 decision on Centre for Minority Rights Development (Kenya)

and Minority Rights Group International on behalf of Endorois Welfare Council v. Kenya42,

the first time the African Commission on Human and People's Rights (ACHPR) recognised

Indigenous Peoples land rights under the African Charter on Human and Peoples’ Rights.

Among the violations that the ACHPR found, the Kenyan government was held responsible for

breaching Article 843: by forcibly evicting the Endorois tribe from their ancestral lands, it

‘denied the community access to an integrated system of beliefs, values, norms, mores,

traditions and artefacts […]’44

In addition to the legal history, established doctrine and legal practice of FoRB, its legal

standing would be further strengthened by conferring to FoRB provisions the status of

Customary International Law (CIL). The recognition of FoRB as a principle of CIL, which

derives from general and consistent state practice and their subjective legal obligation (opinio

iuris), remains an issue of ongoing debate; nonetheless, many scholars and legal practitioners

advocate for it45. Regarding specifically the foundational principle of FoRB, Article 18 of the
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UDHR, already in 1992 Bruno Simma and Phillip Alston, in their influential article The Sources

of Human Rights Law: Custom, Jus Cogens and General Principles46, outlined key perspectives

that sought to establish the UDHR as part of CIL47.

Another factor that makes FoRB overall more suitable for the protection of SNSs and enables

Indigenous Peoples to avail themselves of stronger legal arguments, is its broader scope of

interpretation compared to other rights often invoked for the defence of SNSs, potentially

offering more extensive protections. Whereas rights such as cultural, property or land rights are

usually narrowly defined and offer a less comprehensive range of protections when applied to

cases concerning SNSs, FoRB intersects with other rights thus covering the multidimensional

interests typically linked with Indigenous Peoples’ sacred land claims48. For instance,

grounding the defence solely on property rights is not always a viable option, primarily due to

the difficulties in establishing the ownership of the sacred site in question. As previously

observed, many Indigenous communities went through a process of historical dispossession of

their lands that became government-owned. In most of the cases, proving the prior right to

property of Indigenous Peoples ‘imposes challenging evidentiary requirements’49 that can

hardly be met. Moreover, the defence of SNSs, if argued solely on property rights grounds,

risks overlooking other crucial interests of Indigenous communities strictly connected with

sacred sites that are not entirely translatable into property rights as they are conceived in the

Western legal tradition. For instance, in the final decision on Milirrpum v Nabalco Pty Ltd50,

the first time a native title claim was brought before an Australian court, Judge Richard Arthur

Blackburn ascertains the impossibility of translating into common law property rights Yolngu’s

legal system as they entertain a ‘more cogent feeling of obligation to the land than of ownership

of it’51, a religious bond not referable to any concept of Western property. On the contrary,

focusing on FoRB’s intersectionality allows Indigenous Peoples to translate their specific
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interests into legal practice since Indigenous worldviews are usually connoted by a high degree

of interconnectedness. Every facet of Indigenous cultures and their physical environments are

deeply intertwined, contrasting with the compartmentalising outlook of modern Westernised

societies. Since stark dichotomies such as secular/religious and nature/culture do not apply to

Indigenous cosmovisions, it follows that any imbalance in a certain ‘sphere’ affects all the

others. Therefore, the intactness of Indigenous Peoples' sacred sites, besides being of utmost

importance for religious purposes, is vital to the overall identity of the Indigenous communities

and the ‘plasticity’ of FoRB grants inclusion of other concomitant rights.

Resorting to other means such as conservation or environmental law might prove to be

ineffective and also reductive as well. These means prioritise biodiversity and environmental

preservation not addressing the cultural and spiritual dimension connected to the very nature of

SNSs. An example is the conservation-based approach adopted by the World Heritage

Convention (WHC). The ultimate purpose of the World Heritage Committee is to safeguard

immovable properties, either of cultural or natural significance for the ‘mankind as a whole’52

, and include them in the World Heritage List (WHL). Federico Lenzerini, professor of

international law and human rights at Siena University, provides an insightful analysis

underscoring the drawbacks of the conservation approach and criticising the adoption of the

‘outstanding universal value’ criterion as a mandatory prerequisite for a cultural or natural

heritage to be inscribed in the WHL. The ‘outstanding universal value’ is attributed to each

cultural or natural site which inspires a sense of awe and respect for humankind as a whole. In

Lenzerini’s opinion, this criterion appears to be inadequate to address Indigenous Peoples's

concerns and grant the protection of their sacred sites since ‘the subjective interest [Indigenous

Peoples’ spiritual link to their lands] over cultural heritage [...] greatly supersedes its

outstanding universal value’53. Lenzerini concludes by maintaining that in order to protect the

subjective interest of Indigenous Peoples in the context of the implementation of the WHC, the

State parties should comply with the United Nations Declaration on the Rights of Indigenous

Peoples (UNDRIP)54 provisions where the rights of Indigenous Peoples are specifically

addressed according to their sui generis nature.

The authority of FoRB as a well-established right within the international human rights

framework, its intersectionality and potential wide interpretation, together with its
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jurisprudence explains the significance it holds for Indigenous Peoples's sacred claims, despite

its indisputable limits.

The Right to Freedom of Religion or Belief in International Human Rights Law: The

Legal Sources

In the international human rights system, the right to FoRB is among the human rights with the

longest lineage55. The dominant international legal framework on the right to FoRB is

essentially grounded on Article 18 of the UDHR together with the other instruments based upon

it, notably Article 18 and Article 27 of the International Covenant on Civil and Political Rights

(ICCPR)56. Space precludes a lengthy account of the complex history of the right to FoRB and

a detailed analysis of the multifaceted, still contentious issues that arose since its formulation

and establishment in legal doctrine and practice. Therefore, only the aspects relevant to the

protection of Indigenous Peoples' religious rights and specifically their sacred lands will be

treated. The following section will provide an overview of the wider context of protections in

which Indigenous Peoples' religious claims can be articulated which encompasses both soft-law

and hard-law instruments. Firstly, the main legal sources on FoRB will be introduced focussing

on the relevant UN-based instruments and their monitoring bodies. Secondly, a brief

introduction of the relevant provisions in the regional systems, considering that the basic

structure of Article 18 of UDHR is found in regional and national legal instruments as well,

together with their monitoring bodies will be provided. It will follow a critical analysis of the

relevant FoRB provisions, pointing out their theoretical and ideological bias, and of the annexed

monitoring bodies. 

Universal Declaration of Human Rights

The recognition and subsequent codification of a universal right to freedom of religion or belief

within the international human rights legal framework are traceable to post-Second World War

historical developments which led to the adoption of the UDHR in 1948. The UDHR, being a

General Assembly resolution, has no binding effect on the signatory States, however, its

provisions acquired normative character in several international, regional and national human

rights documents, first of all in the International Covenant on Economic, Social and Cultural
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Rights (‘ICESCR’)57 and the ICCPR. This is also the case of Article 18 of the UDHR on FoRB

whose contents and structure shaped numerous other international instruments, including

Article 18 of the ICCPR. It follows the text of UDHR Article 18:

‘Everyone has the right to freedom of thought, conscience and religion; this right includes

freedom to change his religion or belief, and freedom, either alone or in community with others

and in public or private, to manifest his religion or belief in teaching, practice, worship and

observance’58.

The content of the Article is threefold. The first proposition, ‘Everyone has the right to freedom

of thought, conscience and religion’, states the universality of the right to freedom of religion

or belief and links the concept of religion with the freedom of thought and conscience. The

words ‘thought’ and ‘conscience’ point to the subjective dimension of the individual and

connotate the right to freedom of religion or belief primarily as an intellectual act. This first

part of the Article is classically interpreted as referring to the forum internum, the internal and

private sphere of the individual against which any State interference is forbidden under every

circumstance. The second part of Article 18 identifies one of the main components of religious

freedom with the freedom to voluntarily choose to change religion or belief, stressing the

importance of religious conversion for the definition of religious freedom. Finally, in the third

part, Article 18 affords protection to the free exercise of religion or belief both in private and in

public. This part of the Article denotes the forum externum, the manifestation of religion or

belief that can be carried in a number of ways of which the provision lists four: ‘teaching,

practice, worship and observance’. Contrary to the absolute nature of the right to freedom of

thought, conscience and religion, the right to free manifestation is subject to proportionate

restrictions in order to protect other fundamental rights.

International Covenant on Civil and Political Rights

The ICCPR is the only international treaty containing provisions relating to FoRB that are

legally binding for the signatory States. FoRB is mainly enshrined in Article 18 of the ICCPR

which significantly extends the scope of Article 18 of the UDHR, marking a paradigmatic shift

towards a pluralistic conception of religion and beliefs, including also non-theistic and atheistic

beliefs. Article 18 of the ICCPR is generally regarded as the core provision on religious freedom

in IHRL, given also to its non-derogable nature. Indeed, according to Article 4(2) of ICCPR,
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the provisions of Article 18 cannot be contravened under any circumstances, including state

emergency. The provision reads as follows:

1. Everyone shall have the right to freedom of thought, conscience and religion. This right shall

include freedom to have or to adopt a religion or belief of his choice, and freedom, either

individually or in community with others and in public or private, to manifest his religion or

belief in worship, observance, practice and teaching.

2. No one shall be subject to coercion which would impair his freedom to have or to adopt a

religion or belief of his choice.

3. Freedom to manifest one's religion or beliefs may be subject only to such limitations as are

prescribed by law and are necessary to protect public safety, order, health, or morals or the

fundamental rights and freedoms of others.

4. The States Parties to the present Covenant undertake to have respect for the liberty of parents

and, when applicable, legal guardians to ensure the religious and moral education of their

children in conformity with their own convictions’.59

The first paragraph of the Article rephrases Article 18 of the UDHR emphasising the

fundamental principle of freedom of choice (‘freedom to have or adopt a religion or belief of

his choice’) and highlighting the word ‘belief’ which has to be interpreted as encompassing

also non-theistic and atheistic convictions. The second paragraph expressly mentions freedom

of coercion, but without providing a precise definition of the coercions which would interfere

with FoRB. The wording of paragraph 3 on the freedom to manifest religion or belief is the

same as Article 18 of the UDHR, except that it places the word ‘worship’ before ‘observance’

and lists the preconditions to its limitations, firstly that they have to be prescribed by law. The

structure of the Article reiterates the subdivision found in Article 18 of the UDHR between an

inalienable right to the individual’s forum internum and a forum externum subjected to specific

restrictions. Finally, paragraph 4 recognises the right of the parents or legal guardians to provide

their children with religious and moral education reflecting their own values and beliefs. 

The pluralistic approach conveyed by Article 18 of the ICCPR widens the scope of FoRB by

including under its protection forms of religions and beliefs, such as those practised by

Indigenous Peoples, that do not fall under the spectrum of the ‘hegemonic religions’. Paragraph

2 of the General Comment (22), issued by the Human Rights Committee in 1993 to interpret

the provisions of the covenant, clarifies and expands on the content of the first paragraph of the

Article:
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‘Article 18 protects theistic, non-theistic and atheistic beliefs, as well as the right not to profess

any religion or belief. The terms “belief” and “religion” are to be broadly construed. Article 18

is not limited in its application to traditional religions or religions and beliefs with institutional

characteristics or practices analogous to those of traditional religions. The Committee therefore

views with concern any tendency to discriminate against any religion or belief for any reason,

including the fact that they are newly established, or represent religious minorities that may be

the subject of hostility on the part of a predominant religious community’.60

The text explicitly refers to the broad construction of the concept of religion including those

religions or beliefs that are not classifiable as ‘traditional’ both in terms of their institutional

organisation and practices. Moreover, the HRC clearly expresses concerns about discriminatory

tendencies against any form of religion or belief for whatever reason.

The ICCPR contains another provision, Article 27 regarded as the most prominent provision

protecting minorities’ rights in international law61. Even though it does not exclusively address

FoRB, the scope of Article 27 indirectly includes the protection of Indigenous communities’

religious rights and their ancestral lands, as it provides:

‘In those States in which ethnic, religious or linguistic minorities exist, persons belonging to

such minorities shall not be denied the right, in community with the other members of their

group, to enjoy their own culture, to profess and practise their own religion, or to use their own

language’.62

In paragraph 3.2 and paragraph 7 of General Comment (23), the HRC clarifies that the way

Indigenous Peoples dispose of their lands is an essential element for the full enjoyment of their

right to culture falling under the protection of Article 27. Therefore, the HRC derives not only

negative obligations from this provision but also positive ones specifying that the protection of

Indigenous communities' lands has to be implemented through positive legal measures enforced

by the state63. Although the ICCPR does not encompass land rights or property clauses, nor

refer to Indigenous rights protection or the notion of ‘indigeneity’ directly, it has nonetheless

become one of the key instruments in human treaty law for Indigenous Peoples' land claims64.

Indeed, on the basis of case law, HRC practice and paragraphs 3.2 and 7 of General Comment

(23), the applicability of Article 27 to Indigenous Peoples has been established. Although the
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status of Indigenous Peoples as a ‘minority’ is a matter of contention, the ICCPR acknowledges

Indigenous Peoples as a group falling under the definition of ‘minority’, hence entitled to the

protections afforded under Article 27.

Declaration on the Elimination of All Forms of Intolerance and Discrimination Based on

Religion or Belief

The Declaration on the Elimination of All Forms of Intolerance and Discrimination Based on

Religion or Belief (1981 Declaration)65, adopted after nineteen years of negotiation, is the only

UN soft-law document that exclusively addresses religious freedom issues and it is regarded as

the most comprehensive statement on the matter66. The document consists of eight articles with

wide-ranging contents for the protection of FoRB, however, as can be inferred by the title of

the declaration, it focuses mainly on ‘both violations of and violations based on religion or

belief’67. The provisions enshrined in the 1981 Declaration, besides the attested normative

influence that they exerted in shaping regional and national provisions on FoRB worldwide68,

provide guidelines for a uniform interpretation of the different statements on religious freedom

rights embedded in other international instruments, such as the relevant articles of the ICCPR69. It

bears mentioning that the preamble of the 1981 Declaration defines ‘religion or belief’ as a

fundamental element in the life conception of the individual who professes either70, conveying

an inclusive interpretation of these terms. Furthermore, this phrasing emphasises the existential

value of ‘religion and belief’, preventing any sort of trivial belief from claiming protection

under FoRB. 
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UN Monitoring Mechanisms for FORB

There are several monitoring mechanisms overseeing the implementation of FoRB and

promoting the right to FoRB such as the Organisation for Security and Co-operation in Europe

(OSCE) or the International Religious Freedom Alliance (IRF Alliance), however, the following

paragraphs will focus on the UN ones directly referring to the ICCPR, the UDHR and

the relevant articles analysed above.

Human Rights Committee

The work of HRC consists of overseeing the implementation of the ICCPR as a whole and,

therefore, does not exclusively address matters related to FoRB. However, since the ICCPR is

‘the only global human rights treaty dealing with religion that contains measures of

implementation’71, the Committee holds an important role in setting international standards

within the context of FoRB. The HRC is composed of eighteen independent experts and it

operates mainly on two fronts: monitoring and normative development of human rights

standards. Concerning its monitoring function, the HRC examines the compulsory periodic

reports submitted by the State parties to the ICCPR, as Article 40 of the covenant requires72 to

ensure the guarantee of the civil and political rights protected under the covenant. Additionally,

the HRC, in relation to State parties that have ratified the Optional Protocol to the International

Covenant on Civil and Political Rights (Optional Protocol), grants individuals the right to

directly lodge complaints with the HRC about any alleged violations of the ICCPR by these

States. As for the HRC’s function to contribute to the normative development of human rights

standards, it is mainly carried out through the production of texts which contain legal

interpretation of the relevant ICCPR provisions. The most influential contributions regarding

religious issues produced by the HRC so far are the already mentioned General Comment (22)

on freedom of thought, conscience or religion and General Comment (23) on the rights of

minorities. Both Comments clarify and expand on the provisions contained in ICCPR Art. 18

and provide recommendations on their effective implementation. It is especially through the

General Comments that the conventions take on the role of ‘living instruments’, interpreted

based on new developments in the field of religious rights and considering the concomitant

case law. 
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Special Rapporteur

Since 1986 a ‘Special Rapporteur on religious intolerance’ (renamed in 2000 to ‘Special

Rapporteur on Freedom of Religion or Belief’) has been mandated by the UN Human Rights

Council as an independent expert to assess governments' compliance with the 1981 Declaration

and to recommend remedial measures whenever States’ policies do not align with its provisions.

In order to fulfil his/her/their duty, the Special Rapporteur is entitled to request information

from the governments and undertake ad-hoc visits to the country under scrutiny to investigate

the state of FoRB. Currently, the Special Rapporteur is Nazila Ghanea who assumed her

mandate on the 1st of August 2022.

Regional Systems and their Monitoring Mechanisms

The existent regional human rights systems have developed a range of documents aimed at

regulating FoRB, and established monitoring bodies specifically tasked with overseeing the

implementation and enforcement of these provisions. These efforts are intended to ensure that

the rights related to FoRB are upheld across different jurisdictions, with a focus on creating

consistent standards and accountability mechanisms. A list of the pertinent articles from

regional documentation in alignment with FoRB foundational provisions will be presented in

chronological order based on the date of their adoption. Due to limited space, only the three

well-established regional human rights systems will be taken into consideration. 

The founding States of Europe adopted the European Convention on Human Rights (ECHR) in

1950 which entered into force in 1953 to ensure the protection mainly of civil and political

rights. The compliance with the provision enshrined in the ECHR is monitored by the European

Court of Human Rights (EctHR) and the relevant article to FoRB is Article 9:

1. Everyone has the right to freedom of thought, conscience and religion; this right includes

freedom to change his religion or belief and freedom, either alone or in community with others

and in public or private, to manifest his religion or belief, in worship, teaching, practice and

observance.

2. Freedom to manifest one’s religion or beliefs shall be subject only to such limitations as are

prescribed by law and are necessary in a democratic society in the interests of public safety, for

the protection of public order, health or morals, or for the protection of the rights and freedoms

of others’.73
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The second human rights regional system that included an article related to FoRB in its

convention is the Inter-American System. The Inter-American System aims to protect human

rights in 35 independent countries members of the Organisation of American States (OAS),

through the Inter-American Commission on Human Rights (IACHR) and Inter-American Court

of Human Rights (IACtHR) deciding on individual complaints concerning alleged human rights

violations. In the American Convention on Human Rights (1978), Article 12 reads:

‘1. Everyone has the right to freedom of conscience and of religion. This right includes freedom

to maintain or to change one’s religion or beliefs, and freedom to profess or disseminate one’s

religion or beliefs, either individually or together with others, in public or in private.

2. No one shall be subject to restrictions that might impair his freedom to maintain or to change

his religion or beliefs.

3. Freedom to manifest one’s religion and beliefs may be subject only to the limitations

prescribed by law that are necessary to protect public safety, order, health, or morals, or the

rights or freedoms of others.

4. Parents or guardians, as the case may be, have the right to provide for the religious and moral

education of their children or wards that is in accord with their own convictions’.74

Concerning the African System, which established as main monitoring mechanisms the already

mentioned ACHPR and the African Court on Human Peoples’ Rights (AFCHPR), included in

the African Charter on Human and Peoples’ Rights (1981) Article 8:

‘Freedom of conscience, the profession and free practice of religion shall be guaranteed. No

one may, subject to law and order, be submitted to measures restricting the exercise of these

freedoms’.75

The aforementioned provisions, while crucial for the safeguarding of the right to FoRB and

providing exhibit certain deficiencies that will be examined in the following paragraphs.

Limits of FoRB

While leveraging on FoRB protections may constitute an effective strategy in Indigenous land

rights advocacy, the international legal framework on FoRB has proved in many instances

inadequate to protect Indigenous Peoples' sacred sites and consequently their free exercise of

religion. The inadequacy of FoRB legal apparatus stems not exclusively from the difficulty of

grasping and integrating into the human rights international legal framework legal systems
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which are foreign to dominant Westernised culture, namely the Indigenous ones, but also from

intrinsic limits of the formulation of its provisions and the ineffectiveness of its implementing

mechanism. Overall, despite the existence of religious rights provisions within several major

international instruments that afford protection to specific groups, including Indigenous

Peoples, the dominant legal framework for FoRB proved to be inadequate to effectively

safeguard Indigenous Peoples’ religious rights and their SNSs. Although this thesis posits that

resorting to FoRB’s guarantees is presently the most effective venue for the protection of

Indigenous SNSs, it also critically examines their deficiencies and the frequent failure in their

implementation. The reasons for the existent implementation gap are multiple, namely the

ingrained intellectual bias in the formulation of the relevant provisions76, narrow interpretation

of the norms, political agendas that favour interests of other sort, discrimination towards

indigenous peoples, lack of adequate enforcement and monitoring mechanisms.

The wide scope of the right to FoRB as it is formulated in Article 18 of the UDHR and the

relevant articles of the ICCPR is often narrowly interpreted by individual States which, due to

the non-binding nature of the UDHR, enjoys a considerable margin of appreciation.

Furthermore, a significant historical factor contributing to the restrictive interpretation of FoRB

provisions is the enduring impact of the colonial legacy within the jurisdiction of states that

encompass the Indigenous population. Indeed, a large part of the present national and regional

legal frameworks that regulate the relationship between settler states and Indigenous

communities reflect the colonial legislative schemes. The observations that James Anaya,

former Special Rapporteur on the Rights of Indigenous Peoples, made in the case of the U.S.

where many of the treaties established during the colonial period with Native American tribes

are still in force as federal law and define U.S. government-tribal relationships77, apply also to

other jurisdictions.

Moreover, problematic aspects in FoRB provisions can be detected in their formulation as they

posit particularised forms of dominant, Westernised religions as ‘universal’ parameters for

defining the very word ‘religion’, disregarding the non-westernised, spatial-oriented indigenous

ones. A compelling example is the final decision of Ktunaxa Nation v. British Columbia

wherein the Supreme Court of Canada (SCC) found that the right to religious freedom protected

under section 2(a) of the Canadian Charter of Rights and Freedoms78 did not include the

‘object of beliefs’: ‘The state’s duty under s. 2(a) is not to protect the object of beliefs or the
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spiritual focal point of worship, such as Grizzly Bear Spirit. Rather, the state’s duty is to protect

everyone’s freedom to hold such beliefs and to manifest them in worship and practice or by

teaching and dissemination’.79 FoRB provisions focus on protecting the act of belief rather than

according protection to the contents of religion or belief80, but in the case of many Indigenous

Peoples's religious traditions, the object of belief is inextricably linked with the right holders

and it is integral to their belief system.

However, it has to be noted that the ‘nebulous’ wording of FoRB provisions might as well

benefit Indigenous Peoples's interests as it is potentially more inclusive in its scope of

protection, depending on its contextual interpretation. 

Another neglected set of rights by FoRB provisions, yet essential for the protection of SNSs

pertains to property rights. Although, as already explained, relying exclusively on property

rights for the protection of SNSs is not a commendable strategy, the absence of references to

property rights in FoRB provisions weakens the possibility of grounding Indigenous sacred land

claims. For instance, the whole text of the ICCPR does not address property rights and to

comply with Art.27 it is sufficient to guarantee the non-interference with the use of Indigenous

sacred sites. Therefore, for Indigenous land claims to be successful they need to be based on

other legal grounds. 

In addition to the rights necessary for securing Indigenous Peoples' SNSs that are not covered

by FoRB instruments, the lack of effective implementation of the rights that are addressed

represents a major impediment to the protection of FoRB.

Being the UDHR and the 1981 Declaration soft law instruments their enforcement is largely

dependent on state compliance, which diminishes their overall effectiveness. However, the

same constraints apply to both Articles 18 and 27 of the ICCPR: even though the ICCPR is a

binding treaty, the signatory states still maintain a certain degree of discretion in enforcing them.

As underscored in Articles 2(2)81and 40(1)82 of the treaty, the legal force of its provision

heavily depends on the State parties, for instance, whether they confer to them constitutional or

quasi-constitutional rank. Even in this case, ultimately the successful implementation of FoRB

norms is determined by the efficacy of its enforcing mechanisms. The fallacies in the
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implementation not only strongly depend on states' cooperation, but are also attributable to the

structural limits of the monitoring bodies. For example, despite the valuable work carried out

by Special Rapporteurs in international standard-setting within the FoRB context83, the only

repercussion for the conduct of States that violate FoRB provisions is negative publicity instead

of more substantial sanctions. Moreover, being just one individual in charge of investigating

and advising on the way state policies align with the UN standards on FoRB, his/her/their

personal background may affect the results of the assessment by emphasising certain figures

and deeming others less relevant. The lack of enforcing authority greatly limits also the extent

to which the HRC can operate confining its action, although extremely important, to issuing

advice and, as the Special Rapporteur, setting international standards. Hence their function

remains essentially advisory. 

Theoretical Inadequacy of FoRB

The formulation of the foundational articles of FoRB on an international level, namely Article

18 of the UDHR, Article 18 of the ICCPR and the 1981 Declaration, inevitably reflect the major

political and religious issues faced by the original drafters. The most significant areas of

contention that ignited the early debates during the drafting process of Article 18 of the UDHR

revolved around the resistance of some Islamic countries to explicitly recognise the right to

conversion; opposition from several communist countries to prioritise individual rights over

state interest; general concerns about the possibility that free manifestation of religion or belief

might lead to proselytism84. It is evident that Indigenous Peoples's interests were not considered

in the drafting process, also because Indigenous Peoples became recognised as distinct subjects

and holders of rights in international law only in the ‘70s. The underlying principles of FoRB

as it is formulated in the most prominent international legal instruments dedicated to the matter

are mainly traceable back to the Western cultural tradition and the concept of FoRB as

embedded in Article 18 of the UDHR presents certain features that reveal markedly Western

cultural assumptions. Disclosing these ‘precomprehensions’ is of utmost importance to

critically examine the whole system of protections for religious rights and to assess its

suitability concerning Indigenous Peoples’ religious claims.

The first substantive issue that needs to be dealt with is the very definition of ‘religion’ since

the Westernised, therefore restrictive, meaning of the concept still informs its contemporary
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understanding in legal practice. Although the term ‘religion’, starting from the twenty-first

century, has encompassed a much wider range of meanings in the context of Western liberal

democracies, its embodiment and conceptual boundaries are confined to a private sphere

precisely separated from what it is instead commonly labelled as ‘social sphere’. Conversely,

as highlighted above, Indigenous cultures do not conceive and experience religious practices as

separated from the other dimensions of their lives, it permeates their daily lives85. The

ontological perspective that underlies most of the Indigenous cosmologies envisions a relational

universe, where animals, plants, ancestors, and other entities within the natural world are active

agents capable of participating in social relationships that contribute to the well-being of the

community. With a certain amount of caution, the neologism introduced by Raimon Panikkar:

‘cosmotheandric’86 can be applied as a conceptual framework to characterise the ontological

structures of most Indigenous worldviews. This term synthesises the intricate

interconnectedness of the cosmos (the universe), theos (the divine element), and anthropos (the

human element), which together form an inseparable triad. By recognising this holistic

integration, the cosmotheandric perspective offers an interpretative tool through which

Indigenous ontologies—often defined by a harmonious relationship between the spiritual,

natural, and human realms—can be understood. However, its application requires careful

consideration to avoid overgeneralising the diverse and context-specific nuances of Indigenous

cultural systems.

Another crucial aspect that distinguishes indigenous religions from Westernised forms of

religions and, specifically, the way religion is defined in article 18 UDHR is the ‘hierarchical

distinction of internal and external freedom’87. The conception of religion expressed in the

Article, as noted previously, centres around the element of individual conscience which

supersedes in value the external manifestations that enact that belief consequently marginalising

Indigenous religions that do not recognise this distinction in the first place. As Eli Elizabeth

Shakman Hurd states:

‘Inasmuch as the protection of religious freedom hinges upon, and even sanctifies, a religious

psychology that relies on the notion of an autonomous subject who chooses beliefs, and then

enacts them, such projects privilege particular kinds of religious subjectivity while disabling

others’.88
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Thus Article 18 also provides an implicit definition of religion alluding to ‘what it means to be

an authentic subject’89 of the right to FoRB consequently excluding other categories of subjects.

Adopting a more inclusive definition for FoRB can heavily influence judicial resolutions on

the matter granting equal treatment to Indigenous Peoples seeking to protect their religious

rights and their SNSs  ‘and yet respecting the self-understanding of all human beings must

remain the starting point and a guiding principle for any universalistic conceptualization of

freedom of religion or belief’.90
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CHAPTER II

Indigeneity

Indigenous Peoples‒capitalised as a plural proper noun‒ as a distinct category of right-holders

presents a number of definitional issues in international law and some of the most authoritative

voices in the field argued against the very adoption of one91. Even in the UNDRIP, the

foremost international instrument addressing the rights of Indigenous Peoples, a precise

definition is absent. The drafters of the UNDRIP intentionally refrained from providing a

definition of Indigenous Peoples largely because of the upholding of the principle of equality,

according to which all individuals, without discrimination, are considered equal bearers of

human rights under IHRL norms.

A notorious and frequently cited definition is Jose R. Martinéz Cobo’s in his 1986 study, which

identifies Indigenous populations as descendants of those with a ‘historical continuity with

pre-invasion and pre-colonial societies’, who ‘consider themselves distinct from other sectors

of the societies now prevailing in those territories, or parts of them’ and ‘form at present non-

dominant sectors of society and are determined to preserve, develop and transmit to future

generations their ancestral territories, and their ethnic identity, as the basis of their continued

existence as peoples, in accordance with their own cultural patterns, social institutions and legal

system.’92 The constitutive elements that identify Indigenous Peoples as such in The Cobo Study

are their shared experience of historical colonisation, self-identification as a group with a

specific cultural identity different from the dominant segments of society, historical continuity

and a strong tie with ancestral lands. In the International Labour Organization (ILO)

Convention on Indigenous and Tribal Peoples (No 169)93 Indigenous Peoples are also defined

according to the criterion of distinctiveness, but rather than referring to their traditional customs

and cultural identity, distinctiveness here is framed as the preservation of their specific

institutions94. Moreover, ILO 169 emphasises the element of self-identification as essentially

constitutive of the category.  
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The distinctive relationship of Indigenous Peoples to their land, as more than once stressed

throughout this thesis, constitutes the common definitional element of the category. The

intricacies of the debate around the definition of ‘indigeneity’ cannot be herein dealt with95,

but for the purposes of this thesis, it suffices to restate that: ‘the centrality of a distinctive

attachment to a particular land96 has to be regarded as the fundamental element to

“indigenousness,” as territoriality is to be seen as one of the crucial identifiers of indigenous

peoples. As a result, this special relationship to a land has to be seen as a crucial issue of concern

in the protection of indigenous peoples under international law.’97

Indigenous Peoples’ Religious Rights International Legal Framework

Having analysed FoRB general provisions, the following paragraphs will provide an outline of

the international legal instruments and oversight mechanisms that specifically address

Indigenous Peoples's rights, with particular reference to their religious ones and to the way they

impact the protection of SNSs. Firstly, the provisions enshrined in ILO 169 that impact

Indigenous SNSs and their religious rights will be introduced together with its monitoring

mechanisms and a brief legal analysis of the limitations of ILO 169. The principles and

terminology of ILO 169 informed the subsequent works of the UNDRIP98 whose articles 12

and 25 will receive particular attention. In the case of the UNDRIP as well, a section will be

dedicated to its monitoring bodies and the limitations of the formulation and implementation of

its religious rights. In analysing the legal instruments related to the protection of Indigenous

Peoples' SNSs, the most contentious issues of the UN discourse on Indigenous Peoples'

religious rights will be touched upon. Finally, the case law of Ktunaxa Nation v. British

Columbia will be analysed in order to offer a contextual example of the application of double

standards in the enforcement of FoRB.

ILO Convention on Indigenous and Tribal Peoples (No 169)

The only legally binding international instrument that specifically protects Indigenous Peoples'

rights is the ILO 169 adopted by the International Labour Conference of the ILO in 1989 and

https://minorityrights.org/a-practitioners-perspective-on-the-rights-of-indigenous-peoples-since-the-adoption-of-ilo-convention-no-169/
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ratified so far by twenty-three States99. Before the Indigenous rights movement gained global

visibility in the 70s, the ILO, inaugurating the first systematic inquiry on indigenous workers

in 1921, was the sole UN agency that consistently engaged with Indigenous Peoples's rights-

related matters. These efforts were primarily driven by the pervasive exploitation of indigenous

labour, a concern that falls into the areas of intervention of ILO’s core mandate: the protection

of workers' rights and the improvement of working conditions. The intent of ILO 169, as

declared in its preamble, is to promote: ‘the aspirations of [indigenous] peoples to exercise

control over their own institutions, ways of life and economic development and to maintain

and develop their identities, languages and religions, within the framework of the States in

which they live.’100 ILO 169 results from the revision of a prior convention: The Indigenous

and Tribal Populations Convention (ILO 107)101, the first international instrument addressing

Indigenous Peoples’s rights adopted by ILO in 1957. ILO 107’s declared aim was explicitly

assimilationist, reflecting the prevailing contemporary ‘benevolent evolutionary’ political

views and pursuing the integration of Indigenous Peoples in the states where they resided

through progressive assimilation. The assimilation process, consistent with the paternalistic

approach of the time towards Indigenous Peoples, was supposed to be facilitated by ‘protective

measures’ aiming at safeguarding the transition of Indigenous communities to mainstream

society. Although ILO 169 replaced ILO 107, the latter continues to be in effect for countries

that ratified it but have not ratified ILO 169102 remaining thus an authoritative and binding and

legal source for Indigenous communities residing in those contracting States. 

The debate around Self-determination

One of the main points of contention during the revising process of ILO 107 revolved around

whether to replace the word ‘populations’ with ‘peoples’. During the discussion, the adoption

of the term was opposed by a consistent number of States led by Canada. Far from being just a

terminological dispute, the adoption of the term ‘peoples’ would have implicitly recognised

and asserted Indigenous communities' right to self-determination, central to Indigenous claims.

Self-determination is also a well-established core principle in IHRL which subsumes all the

specific individual human rights, representing, as Antonio Cassese put it, the summa of them
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all103. Being this right traditionally attributed to independent statehood in international law,

specifically under Article 1 of the ICCPR and the ICESCR104, the adoption of the term ‘peoples’

was particularly problematic for it represented a potential threat to state sovereignty. The final

solution saw the inclusion of the word ‘peoples’ in the document but with a significant

restriction framed in Article 1(3) as such:

‘The use of the term peoples in this Convention shall not be construed as having any

implications as regards the rights which may attach to the term under international law’.105

The shift of perspective in the revision of the Convention, with emphasis placed on the

recognition of Indigenous Peoples's entitlement to have control of their own cultural and

political institutions, is overall visible, but this is meant to be exerted within the legal boundaries

of the States where the Indigenous communities reside. Therefore, the right to self-

determination appears as a derivative right within the geographical and political State borders

to be enjoyed without affecting national integrity106. As observed by José Urrutia, former

Chairman/Rapporteur of the Working Group that elaborated UNDRIP draft, in his 1995 report

107, several scholars and Indigenous Peoples representatives have argued that the recognition of

self-determination in ILO 169, which is crucial to the recognition of Indigenous Peoples as

subject of International Law and not only objects108, is only partial. Although progress was

made in framing the same principle in the UNDRIP, also by including the word ‘peoples’,

overall, self-determination remains restricted to internal matters: Indigenous Peoples are

autonomous in the exercise of their self-governance without prejudice to the territorial integrity

of the ‘host’ nation109.  Article 46(1) of the UNDRIP reads:
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‘1. Nothing in this Declaration may be interpreted as implying for any State, people, group or

person any right to engage in any activity or to perform any act contrary to the Charter of the

United Nations or construed as authorizing or encouraging any action which would dismember

or impair, totally or in part, the territorial integrity or political unity of sovereign and

independent States’.110

Due to space constraints, and given the complexity of the topic, an in-depth analysis of the

principle of self-determination in the context of Indigenous Peoples' rights cannot be presented.

Nevertheless, it is important to reiterate the centrality of this right for Indigenous Peoples's

claims and the strong linkage existing with the content of all other associated rights.  

ILO 169, Relevant Provisions for the Protection of SNSs

ILO 169 ‘contains the most explicit treaty obligations on the protection of Indigenous Peoples’

rights to natural resources in international law’111, however, it has to be specified that the land

rights provisions only recognise rights over land that Indigenous Peoples currently use and

occupy; they don't apply retrospectively over lands acquired by the government through

colonisation. The provisions that explicitly refer to Indigenous Peoples religious rights relevant

to the protection of SNSs are primarily Article 5(a), 7(1),7(3), 7(4) and 13:

Article 5(a) reads:

‘the social, cultural, religious and spiritual values and practices of these peoples shall be

recognised and protected, and due account shall be taken of the nature of the problems which

face them both as groups and as individuals;’112

Article 5(a), besides protecting the cultural and spiritual heritage of Indigenous Peoples,

recognises also the collective dimension of the right concerned.113

Article 7(1), (3), (4):

‘1. The peoples concerned shall have the right to decide their own priorities for the process of

development as it affects their lives, beliefs, institutions and spiritual well-being and the lands

they occupy or otherwise use, and to exercise control, to the extent possible, over their own

economic, social and cultural development. In addition, they shall participate in the



34

114 Ibid. art.7
115 Butzier and Stevenson (n 31) 312
116 Ibid. art. 6(2)
117 Ibid. art.13

formulation, implementation and evaluation of plans and programmes for national and regional

development which may affect them directly.

3. Governments shall ensure that, whenever appropriate, studies are carried out, in co-operation

with the peoples concerned, to assess the social, spiritual, cultural and environmental impact

on them of planned development activities. The results of these studies shall be considered as

fundamental criteria for the implementation of these activities.

4. Governments shall take measures, in co-operation with the peoples concerned, to protect and

preserve the environment of the territories they inhabit’.114

Article 7 is often cited as one of the most important articles that affirms the participatory

approach of the Convention as a whole as its object is the right to consultation before the

commencement of any activities that might affect Indigenous communities' lives. While a

generally accepted definition of ‘consultation’ remains elusive, the process entails a dialogue

between the State, corporate entities, and Indigenous communities, considered as equal

interlocutors, which aims at targeting potential issues that may arise from the proposed actions

115. The definition of ‘consultation’ in ILO 169 is established in Article 6(2) such: ‘[t]he

consultations carried out in application of this Convention shall be undertaken, in good faith

and in a form appropriate to the circumstances, with the objective of achieving agreement or

consent to the proposed measures.’116 Article 7(3) focuses on procedural requirements for

developmental activities, providing that preparatory studies in cooperation with Indigenous

Peoples must be carried out before initiating any developmental project. Article 7(4) stresses

the State's responsibility in protecting the territories Indigenous Peoples inhabit. 

Finally, Article 13 mandates:

‘1. In applying the provisions of this Part of the Convention governments shall respect the

special importance for the cultures and spiritual values of the peoples concerned of their

relationship with the lands or territories, or both as applicable, which they occupy or otherwise

use, and in particular the collective aspects of this relationship.

2. The use of the term lands in Articles 15 and 16 shall include the concept of territories, which

covers the total environment of the areas which the peoples concerned occupy or otherwise

use’.117
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In Article 13(1) land rights and religious rights are articulated in a manner that explicitly

recognises the spiritual tie linking Indigenous Peoples to their ancestral lands. Emphasis is

placed also on the government's duty to ensure that the above-mentioned rights are respected.

Moreover, the collective aspect of Indigenous Peoples's land ownership is here highlighted.

Paragraph 2 specifies that the term ‘lands’, the definition of which elicited similar concerns to

the term ‘peoples’ during the drafting process, as used in Articles 15 and 16 refers to the entirety

of the environment in which Indigenous peoples live, therefore including water resources and

other natural elements not mentioned in ILO 107.

ILO Monitoring Systems

The implementation of ILO’s standards is monitored by two regular supervisory bodies: the

Committee of Experts on the Application of Conventions and Recommendations (CEACR) and

the Conference Committee on the Application of Standards. The CEACR is composed of twenty

independent legal experts, who meet annually in Geneva to examine the application of ILO

Conventions, Protocols and Recommendations submitted by ILO Member States according to

Article 22 of the ILO Constitution118. The Conference Committee on the Application of

Standards (CAS) is a tripartite body made up of government, employer and worker delegates

in charge of examining the yearly reports published by the CEACR. In addition to the regular

supervisory system, special procedures are available to constituents to report alleged

deficiencies in the manner ratifying States comply with ILO standards and uphold its

fundamental principles. 

Indigenous Peoples do not have direct access to the regular supervisory procedure, but they can

ensure that their issues are addressed by influencing CAR by building alliances with workers’

or employers’ organizations for example or by highlighting pertinent official information from

other UN supervisory bodies.119
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Limits of ILO 169

ILO 169 exhibits several problematic aspects from both an ideological and procedural

standpoint, as well as in its substantive provisions and scope of application. Adopted in 1989

and based on the ILO 107 framework, the Convention does not fully meet the needs of

contemporary Indigenous communities neglecting fundamental issues like the protection of

Indigenous Peoples' cultural heritage through intellectual property rights120 which is intimately

linked with sacred land rights claims121. Formally speaking, the language of the overall

document presents a number of criticalities as it appears ambivalent and susceptible to a broad

interpretation that can be used to the detriment of Indigenous Peoples's interests. From an

operative perspective, for instance, the Convention does not expand on the type of measures to

be taken in order to enforce the rights protected, on the contrary, the terminology used is rather

vague and aleatory. Locutions like ‘effective measures’, ‘appropriate mechanisms’, ‘as

appropriate’, ‘effective protections’, to the extent possible’, ‘effective means’ and similar are

frequently used throughout the whole text122. Another example that can be mentioned relates

to property rights ambiguously established in the Convention. For instance, in Article 14 the

terms ‘ownership’ and ‘possession’ are thus coupled:

‘1. The rights of ownership and possession of the peoples concerned over the lands which they

traditionally occupy shall be recognised. In addition, measures shall be taken in appropriate

cases to safeguard the right of the peoples concerned to use lands not exclusively occupied by

them, but to which they have traditionally had access for their subsistence and traditional

activities. Particular attention shall be paid to the situation of nomadic peoples and shifting

cultivators in this respect.

2. Governments shall take steps as necessary to identify the lands which the peoples concerned

traditionally occupy, and to guarantee effective protection of their rights of ownership and

possession.

3. Adequate procedures shall be established within the national legal system to resolve land

claims by the peoples concerned.’123

https://www.refworld.org/reference/themreport/unsubcom/1993/en/39989
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The inclusion of the term ‘possession’ is a novelty of ILO 169, since in ILO 107’s provisions

only the term ‘ownership’ was employed, and it raised concerns as it might considerably weaken

the provisions protecting Indigenous Peoples' land rights since the right to ownership entails

full proprietary status. Several eminent scholars in the field, among whose James Anaya124,

Patrick Thornberry125 and Alexandra Xanthaki126, have underscored the shortcomings deriving

from the ambiguity of the provision which restricts the application of Indigenous Peoples's land

rights. The main argument held by these authoritative voices is that possession rights confer

only a limited form of title, rather than full ownership rights, therefore States might leverage

this term to curtail the full realisation of Indigenous land rights. This ambiguity has led to

significant legal disputes, as illustrated in the case of the Sámi’s demand in Finland for the

protection of land rights pursuant to ILO 169, often referred to in legal literature127. Sámi’s

claims for ownership rights are based on the long-term occupation of their traditional lands.

However, the Finnish government contends that the ILO 169 provisions only safeguard

occupation rights, not full ownership and the ongoing debate over the interpretation of

‘possession’ versus ‘ownership’ has been a primary factor in Finland's decision not to ratify the

Convention. Not only the rights of ownership are not clearly granted, but despite the

commendable advancements compared to ILO 107, ILO 169 still admits the displacement of

Indigenous Peoples from their ancestral lands under certain specific circumstances (Article 16)

128 and allows governments to conduct explorative inquiries for extractive operations, therefore

exploiting subsoil resources on which they retain exclusive ownership (Article 15)129.
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These limitations on land rights claims are not the only constraints affecting the effective

protection of SNS: the broader controversy surrounding the recognition of the principle of

self-determination further complicates the contents of these protections. Indeed, as previously

explained, the issue of self-determination remains a matter of debate and ultimately the right is

not granted to Indigenous Peoples in the Convention. Another crucial point that undermines the

applicability of the relevant rights of the Convention and the principle of self-determination, is

the overall focus on the process of consultation rather than consent. Free consent is seen as a

desirable goal, but the provisions referring to it prioritise state interests and do not mandate the

obtainment of FPIC130 from Indigenous communities before the implementation of legislative

or administrative measures. The ILO Governing Body, the executive body of ILO, specified

that the fundamental principle of Indigenous Peoples' participation upheld by the Convention,

‘does not require that their consent to the proposed measures is necessary’131. It follows that

the participatory rights of ILO 169 might not be effective if not exercised in conjunction with

FPIC132 as they might remain subordinate to state interests.

Departing from the criticalities related to substantial aspects of ILO 169 provisions and the

participatory rights afforded to Indigenous Peoples, significant challenges affect the protection

of SNSs also in the context of domestic legal implementation. Indeed, the limited number of

States that ratified ILO 169 makes the majority of Indigenous Peoples unable to rely on its

provisions to seek protection of their rights. The support was sparse particularly from African

and Asian countries, confirming the generalised reluctance among States to ratify a binding

treaty which protects Indigenous Peoples's rights. Moreover, the utility of ILO 169’s provisions

is thus restricted in terms of strategic litigation. 
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UNDRIP Background

The UNDRIP ‘has been one of the most extensively discussed and negotiated texts in the history

of the UN133’. The travaux préparatoire started in 1985 and, after twenty-two years of strenuous

negotiation the UNDRIP was adopted. The process that eventually led to the adoption of the

UNDRIP by the UNGA can be schematised in three main stages. In 1982 the United Nations

Economic and Social Council (ECOSOC) established, under the Sub-Commission on

Prevention of Discrimination and Protection of Minorities134 the first United Nations

mechanism mandated to exclusively address issues related to Indigenous Peoples, the Working

Group on Indigenous Populations (WGIP). The primary task of the WGIP was the development

of international standards for the protection of Indigenous Peoples’ rights which was fulfilled

in 1993 when the initial draft of the Declaration was completed135. In 1994 the Draft

Declaration, wherein the wording and the contents of certain provisions were fairly different

compared to its final version136, was adopted by the Sub-Commission and submitted to the

Commission on Human Rights (UNCHR). The initial drafting of the Declaration was reviewed

by an inter-sessional working group set up by the UNCHR, the Working Group on the Draft

Declaration (WGDD) and, after twelve years of negotiations, was finally adopted by UNGA in

September 2007 with 144 countries voting in support, 4 voting against and 11 abstaining137.

The reviewing works and the concomitant negotiation process were particularly lengthy due to

a substantial disagreement around three crucial issues: the definition and identification of

Indigenous Peoples, recognition of collective rights, land rights and self-determination. Indeed,

before the final adoption, in November 2006 the text was deferred by the Third Committee of

the General Assembly138 and subsequently amended139 in order to address the above-

mentioned concerns. After defining the legal status of the UNDRIP within the international

human rights framework, the following paragraphs, together with an overview of the contents
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and general principles asserted in the UNDRIP, will briefly discuss the nature of the contentious

rights whose recognition delayed its final adoption.  

Legal Status of UNDRIP under International Human Rights Law

The UNDRIP, like the other UN declarations and almost any resolution passed by the UNGA

have a hortatory character, therefore their adoption does not have a binding effect. Although

declarations are not binding per se, they can acquire binding character if their provisions are

consistently incorporated into state practice and recognised by opinion juris.140 As Mauro

Barelli, states: ‘soft law cannot be simply dismissed as non-law’.141 The author claims that,

beyond the formal recognition of a legal instrument, other important aspects need to be

considered when evaluating its effectiveness. These factors are essentially three: the

background that led to its adoption; the institutional context wherein the instrument was

conceived and exists and its normative content. Although the ratification of binding instruments

entails a higher duty of compliance with their provisions since violation of these obligations

implicates sanctions, the UNDRIP ‘generates reasonable expectations of complying behaviour’.

142 Moreover, considerable advantages derive from adopting the UNDRIP as a soft law

instrument, for instance, the number of signatory States would have probably been inferior if a

universal declaration specifically addressing Indigenous Peoples' issues had been legally

binding. Another advantage is that using soft law facilitates the active involvement of non-State

actors, in this case, Indigenous Peoples, the first beneficiaries of the UNDRIP provisions.

Conversely, when the treaty form is employed, non-state actors are frequently marginalised,

being excluded from pivotal phases of negotiations.

Without diminishing the innovative normative import of the provisions enshrined in the

UNDRIP, especially the one related to historically contentious issues such as land rights, it

should be outscored that they are grounded in IHRL. The rights promoted in the UNDRIP are

not ‘separate[d] from the fundamental human rights that are deemed of universal application,

but rather elaborates upon these fundamental rights in the specific cultural, historical, social

and economic circumstances of Indigenous Peoples’.143 Therefore not only does the

interpretation of UNDRIP articles have to be consistent with current international law standards,
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but also with the preambular paragraphs of the Declaration itself which explicitly dispel any

possible challenge to the principle of State sovereignty: 

‘the recognition of the rights of Indigenous peoples in this Declaration will enhance harmonious

and cooperative relations between the State and Indigenous peoples, based on principles of

justice, democracy, respect for human rights, non-discrimination and good faith’.144

Scope and foundational principles of the UNDRIP

The UNDRIP has been described as the ‘most radical instrument in the sphere of international

human rights’145. The UNDRIP is the first international instrument that introduced

unprecedented changes in International law recognising controversial rights, inter alia,

collective rights, the right to self-determination under Article 3146 (though its full effect under

the UNDRIP is contested as previously noted), the right to autonomy under Article 4147 and

land rights148. The primary goal of the Human Rights Council in adopting the UNDRIP was to

devise a universal instrument that could harmonise and unify the various international and local

instruments safeguarding Indigenous Peoples' rights such as the Asian Development Bank, the

World Bank, the World Intellectual Property Organisation and several UN human rights treaty

bodies, ensuring coherence both in terms of approach and contents. 

The foundational principles on which the whole text is based are equality and non-

discrimination, cultural integrity, autonomy, participation, consultation and consent. Due to

space constraints, each one of the principles cannot be analysed in detail. However, the

following paragraphs will offer a brief overview of these principles and their interaction with

the most controversial rights endorsed by the UNDRIP. 

Principle of Equality and Non-discrimination and the Definition of Indigenous Peoples

The principle of equality and non-discrimination plays a major role in the UNDRIP and, as

highlighted in the introductory paragraph of this chapter, explains the absence of a clear

definition of Indigenous Peoples throughout the text. The right to equality and its ‘mirror norm’

149 of non-discrimination, a core precept under the international human rights scheme, mandates
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respect for individuals' fundamental freedoms and human rights regardless of their race, sex,

religious orientation and language150. Moreover, the principle of equality protects also the

cultural integrity of Indigenous Peoples, namely the right to preserve the perpetuation of their

cultural practices and correspondent institutions in harmony with the other societal groups.

Notwithstanding, although the UNDRIP lacks a precise definition of Indigenous Peoples as

subjects of international law, it distances itself from the predominant assimilationist vision

fostered by the earlier national and international legal instruments, wherein the first defining

feature of Indigenous Peoples was a shared past of colonial subjugation. Following a general

trend that recently emerged in international law, ‘codified’ by ILO 169, the UNDRIP recognises

the principle of self-identification as a basis for the definition instead.151

Free Prior and Informed Consent (FPIC)

Another crucial principle upheld by the UNDRIP and of utmost importance for the protection

of SNSs is the already-mentioned FPIC. In line with the recommendations of the UN Permanent

Forum on Indigenous Issues (UNPFII)152, the principle of FPIC involves obtaining consent

through a consultative process conducted well in advance of any activity's approval. This

process must be free from coercion and based on transparent, readily accessible, and

consistently available information regarding the specifics of the proposed project. FPIC has to

be sought in several areas concerned with Indigenous Peoples' lives, however, it is Article 10

Article 28 and Article 32 of the UNDRIP that explicitly refer to FPIC with regard to the

protection of Indigenous lands against relocation and the pursuit of remedies. The Article read

respectively as follows: 

Article 10

‘Indigenous peoples shall not be forcibly removed from their lands or territories. No relocation

shall take place without the free, prior and informed consent of the indigenous peoples

concerned and after agreement on just and fair compensation and, where possible, with the

option of return’.153

Article 28
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‘1. Indigenous peoples have the right to redress, by means that can include restitution or, when

this is not possible, just, fair and equitable compensation, for the lands, territories and resources

which they have traditionally owned or otherwise occupied or used, and which have been

confiscated, taken, occupied, used or damaged without their free, prior and informed consent.

2. Unless otherwise freely agreed upon by the peoples concerned, compensation shall take the

form of lands, territories and resources equal in quality, size and legal status or of monetary

compensation or other appropriate redress.’

Article 32

‘1. Indigenous peoples have the right to determine and develop priorities and strategies for the

development or use of their lands or territories and other resources.

2. States shall consult and cooperate in good faith with the indigenous peoples concerned

through their own representative institutions in order to obtain their free and informed consent

prior to the approval of any project affecting their lands or territories and other resources,

particularly in connection with the development, utilization or exploitation of mineral, water or

other resources.

3. States shall provide effective mechanisms for just and fair redress for any such activities,

and appropriate measures shall be taken to mitigate adverse environmental, economic, social,

cultural or spiritual impact.’

It is noteworthy to reference Article 32 as it was framed in the Draft Declaration:

‘Indigenous peoples have the right to determine and develop priorities and strategies for the

development or use of their lands, territories and other resources, including the right to require

that States obtain their free and informed consent prior to the approval of any project affecting

their lands, territories and other resources, particularly in connection with the development,

utilization or exploitation of mineral, water or other resources.’154

In the original Article, FPIC amounts to a de facto right to veto as indicated by the word choice:

‘obtain’ instead of ‘seek’ found in Article 32 of the UNDRIP. Not surprisingly the States

participating in the drafting process opposed this framing of FPIC. The obligation imposed

upon the States by the Articles of the UNDRIP referring to FPIC is not stringent, but FPIC, if

read conjunctly with Articles 3 (self-determination) and Article 26 (land rights)155 and in
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accordance with the normative framework established by UNDRIP in its entirety, it cannot be

interpreted restrictively and reduced to a mere, formalistic consultation act. 

Collective Rights

Although the human rights international legal system typically addresses individuals and is

fundamentally based on state consensus, increasing attention has been paid to the articulation

of collective rights in the framing of human rights norms and enhancing the role of non-state

actors. While Indigenous institutions are mainly kin-based binding ‘communities together by

intertwining individuals in webs of shared identity [and] communal ownership’156, in the

liberal, Westernised modern societal system group identity is rather construed as the sum of

individuals.

Ensuring collective rights to Indigenous Peoples, that is the recognition of Indigenous Peoples’

rights as a distinct group, is of paramount importance to effectively address Indigenous

Peoples's demands. This is particularly evident in the case of land rights that cannot be granted

in the form of individual rights since, as repeatedly stated throughout this work, Indigenous

communities entertain a special relationship with their territories as a group and they should be

able to enjoy land and religious rights as such. An often-cited case to illustrate the legal gap

addressing the concerns and needs of Indigenous communities, deriving from the lack of

recognition of their collective rights, is Lyng v. Northwest Indian Cemetery Protective

Association. The request by Yurok, Karuk, and Tolowa Indians to halt a logging road project

disturbing their religious practices connected with the sacred area of Chimney Rock was

dismissed on the grounds that the government could not provide more extensive rights to

Indigenous people than those granted to non-Indigenous individuals, as doing so would violate

the principle of non-discrimination.

Moreover, the non-recognition of collective rights to Indigenous Peoples, not only represents

an impediment to claiming their land rights, but also represents an obstacle also under a

procedural point of view. The emphasis traditionally posed on individual entitlement in IHRL

narrows the possibilities of seeking remedies to obtain redress for Indigenous Peoples' rights

violations157. For instance, the complaint mechanism devised by the UN is restricted to
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individuals or groups of individuals as communications that can be submitted before the UN

HRC under the nine international ‘core’ human rights treaties158 are exclusively individual. The

consequences of this individualistic approach are visible in the claiming of land rights as the

lack of recognition of collective rights determines the impossibility for some Indigenous

communities to bring their case in front of international courts due to lack of locus standi, such

in the case of Tsumib v. Government of the Republic of Namibia. The UNPFII repeatedly

stresses the necessity to adopt a complaint mechanism that recognises the collective rights of

Indigenous Peoples (see reports). A significant shift in this regard was marked by Article 1 of

the UNDRIP where Indigenous Peoples collective rights are explicitly recognised as such: 

‘Indigenous peoples have the right to the full enjoyment, as a collective or as individuals, of all

human rights and fundamental freedoms as recognised in the Charter of the United Nations, the

Universal Declaration of Human Rights and IHRL.’159

The assertion of collective rights throughout the text of the UNDRIP does not result in the

negation of individual rights, which continue to be safeguarded, as evidenced by the provisions

of Article 1. Therefore, the collective rights conferred upon Indigenous Peoples under the

UNDRIP do not supersede or replace the individual rights previously guaranteed under IHRL;

rather, they serve to complement and enhance those existing protections. Despite the progress

that remains to be made in order to adequately accommodate Indigenous Peoples's concerns,

the UNDRIP overall marks a new normative direction in international law explicitly

acknowledging Indigenous collective rights, notably a historically contentious are of law. 

Religious Rights: Article 12 and Article 25

Alongside the other provisions which may have an indirect bearing on issues related to the

protection of sacred sites, Article 12 and Article 25 of UNDRIP explicitly refer to the

safeguarding of Indigenous Peoples's religious rights concerning their sacred lands and are

articulated according to the cultural specificity of Indigenous traditions. As observed in the first

chapter, the juridification of Indigenous cosmovisions often constrains the latter into rigorously

standardised procedures and Westernised, fixed definitions that fail to acknowledge the

distinguishing features of Indigenous traditions and protect their rights160. Both articles, not

only recognise the interconnectedness between Indigenous Peoples's spirituality and their lands

https://www.ohchr.org/en/core-international-human-rights-instruments-and-their-monitoring-bodies
https://www.ohchr.org/en/core-international-human-rights-instruments-and-their-monitoring-bodies
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acknowledging the distinctiveness of Indigenous Peoples's cultures, but also the collective

nature of Indigenous Peoples' religious rights significantly expanding the prevailing definition

of FoRB in IHRL. As the other UNDRIP provisions, Articles 12 and 25 rearticulate and

reinterpret already existing norms adapting them to the specific needs of Indigenous Peoples,

specifically Article 18 of the UDHR and Article 18 of the ICCPR. However, the two UNDRIP

articles depart from their foundational FoRB provisions in two main aspects. Firstly, as

previously explained, Article 18 in UDHR and ICCPR has a clear individualistic framing

addressing primarily individuals as beneficiaries of their guarantees, while the UNDRIP

Articles address Indigenous Peoples as a collectivity. Secondly, the UNDRIP Articles explicitly

recognise the ‘lands, territories, waters and coastal seas and other resources’161 as constitutive

elements of the definition of Indigenous Peoples religion.

Another important novelty, although not radical according to some scholarly opinion162,

introduced by these two Articles is the framing of Indigenous Peoples's religious rights under

this specific set of rights rather than under cultural rights. Historically Indigenous Peoples'

religious rights have been primarily safeguarded under the broader framework of cultural rights

also in legal instruments specifically addressing Indigenous Peoples' rights from which a higher

degree of specificity, which translates into stronger protection, would have been expected. In

the Draft Declaration, for instance, this set of rights was incorporated under the rights to culture

.163 Hence, Article 12 is the first explicit recognition of Indigenous Peoples' religious rights in

international law164 and it reads:

‘1. Indigenous peoples have the right to manifest, practise, develop and teach their spiritual and

religious traditions, customs and ceremonies; the right to maintain, protect, and have access in

privacy to their religious and cultural sites; the right to the use and control of ceremonial objects;

and the right to the repatriation of human remains. 

2. States shall take effective measures, in conjunction with the indigenous peoples concerned,

to ensure that indigenous sacred places, including burial sites, be preserved, respected and

protected.’165
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The final version of what is now Article 12 was adopted following the Eleventh Session of the

WGDD166 and differs slightly from Article 13 of the Draft Declaration167. Article 12 reasserts

the right to FoRB conventionally understood within the IHRL framework interpreting it in the

specific context of Indigenous Peoples. Article 12 ‘Indigenous peoples’ as the exclusive and

legitimate right-holders to religious freedom marking a shift in particular from two precedent

articles: Article 5 of ILO 169 and Articles 18 and 27 of the ICCPR where the right-holders are

both groups and individuals168.

The first paragraph of Article 12 applies the already-mentioned interpretation of the HRC to

Article 18 of the ICCPR169, fostering a broader, more pluralistic conception of religion.

However, given the specific nature of the UNDRIP, the article replaces the term ‘belief’ with

some essential features shared by the majority of Indigenous religious systems, thereby

providing a preliminary outline of the main and distinctive characteristics of Indigenous

religions. The first paragraph indeed grants protection to the right to access religious and

cultural sites in privacy, the use of ceremonial objects and the right to repatriation of human

remains. The second paragraph reiterates the pattern found in the whole text: of the 46 UNDRIP

articles, 40 include an exhortation to States to take effective measures in order to implement at

a domestic level the substantive rights asserted. Article 12 read in conjunction with Article 25

further elaborates on the common elements of indigenous religions and introduces a new legal

interpretation of the concept of religion170. 

Article 25 mandates:

‘Indigenous peoples have the right to maintain and strengthen their distinctive spiritual

relationship with their traditionally owned or otherwise occupied and used lands, territories,

waters and coastal seas and other resources and to uphold their responsibilities to future

generations in this regard.’171

https://berkleycenter.georgetown.edu/responses/indigenous-religious-freedom-between-individual-and-communal-human-rights
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The opening statement of Article 25 clearly acknowledges the unique tie existing between

Indigenous Peoples and their lands, thereby establishing a foundation for the subsequent

recognition of collective rights to land ownership, occupation or use in Article 26:

‘1. Indigenous peoples have the right to the lands, territories and resources which they have

traditionally owned, occupied or otherwise used or acquired.

2. Indigenous peoples have the right to own, use, develop and control the lands, territories and

resources that they possess by reason of traditional ownership or other traditional occupation or

use, as well as those which they have otherwise acquired.

3. States shall give legal recognition and protection to these lands, territories and resources.

Such recognition shall be conducted with due respect to the customs, traditions and land tenure

systems of the indigenous peoples concerned.’172

Article 25 does not differ greatly from its correspondent article in the Draft Declaration, but its

first paragraph where the wording ‘and material’ was removed might support a restrictive

interpretation of Indigenous Peoples sacred land claims173 :

‘1. Indigenous peoples have the right to maintain and strengthen their distinctive spiritual and

material relationship.’174

Article 25 expands upon the provision of Article 13(1) of ILO 169 with regard to the protection

of Indigenous peoples’ spiritual relationship with their lands and territories and it explicitly

extends this protection to include 'waters and coastal seas' as part of the relevant resources,

while in ILO 169 Article 13(1) the inclusion of waters and coastal seas could only be inferred

by a broad interpretation of the phrase ‘the total environment of the areas which the peoples

concerned occupy or otherwise use.’175 It is important to stress that, although Article 25 draws

from Article 13(1) of ILO 169, it diverges significantly in what concerns its status. Whereas

Article 13(1) of ILO 169 can be defined as an ‘instrumental provision’176 as it requests

governments, when enforcing the Articles which protect land and territories, to ‘respect the

special importance for the cultures and spiritual values’ of Indigenous Peoples of ‘their
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relationship with the lands and territories’177, Article 25 frames this spiritual relationship as a

‘stand-alone right’178.

Another important aspect stressed in this provision is the trans-generational dimension specific

to Indigenous Peoples' land claims. Indigenous Peoples' lands, particularly SNSs, are not only

deeply embedded with cultural significance and integral to the daily lives of Indigenous

communities, but also serve as vital conduits for communication between past, present, and

future generations, thereby ensuring the preservation and continuity of their cultural heritage.

‘This notion of ‘cultural security and continuity’ is a central aspect of Indigenous peoples’

relationship with their territories’179 and it also draws attention to a relatively underdeveloped

area of rights and legal obligations focussed on the inter-generational discourse180.

UNDRIP Monitoring systems

The primary monitoring mechanisms of the UNDRIP are the UNPFII, the Expert Mechanism

on the Rights of Indigenous Peoples (EMRIP) and the Special Rapporteur on the Rights of

Indigenous Peoples. The UNPFII is an advisory body to the ECOSOC, which besides providing

it with advice on Indigenous Peoples issues, raises awareness on Indigenous Peoples-related

topics and enhances the coordination of the various activities connected to them within the UN

agencies. The UNPFII was established in 2000181 and it is composed of sixteen independent

experts who meet yearly, eight nominated by governments and elected by ECOSOC and eight

by Indigenous Peoples’ organisations and appointed by the ECOSOC President. The EMRIP,

established in 2007182, is composed of seven independent experts and it is tasked to monitor

the implementation of UNDRIP and assist the Member States in achieving the objectives set in

the UNDRIP through thematic reports, ad hoc visits and recommendations. Finally, the Special

Rapporteur on the Rights of Indigenous Peoples183, like the Special Rapporteur on Freedom of

Religion or Belief, is entrusted to monitor the adherence of signatory States with the UNDRIP

using the established instruments and mechanisms previously mentioned devised by the system
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of UN Special procedures for this mandate. Currently the mandate holder is Francisco Cali

Tzay.

Limits of UNDRIP and Articles 12 and 25 for the Protection of SNSs

Although the UNDRIP has been praised internationally for its progressist approach, it is not

exempt from limitations. In terms of contents, UNDRIP is regarded as the most ‘advanced’ and

comprehensive instrument dealing with Indigenous Peoples issues, but according to some

authors184, it still retains some features deriving from an ideological liberal background that

impede the full realisation of Indigenous Peoples' collective rights. This assessment of the

UNDRIP provisions becomes more evident if compared with the Draft Declaration. The widely

acclaimed, unprecedented emphasis on collective rights in the UNDRIP has, in fact, been

diminished in scope when compared to the original Draft Declaration. In the Draft Declaration

a number of provisions regarding collective rights (mostly connected with cultural rights) have

been discarded or not stated as collective rights such as Articles 8, 32, 34185. The main reason

adduced by the dissenting States to this revision of the Draft Declaration was the concern that

collective rights could potentially override the individual rights firmly established in IHRL. It

derives that in the final version of the UNDRIP collective rights rather than be harmonised with

individual rights are essentially subordinated: ‘indigenous rights would not be permitted to stray

outside the boundaries of ‘human rights protections’186. The limitations of the scope of certain

provisions result from the compromises made by Indigenous Peoples representatives during

the drafting process, where divergent and often irreconcilable opinions emerged. Indeed,

throughout the negotiations, Indigenous representatives were required to deal with conflicting

interests and demands from various states, resulting in concessions that weakened some of the

original protections for Indigenous rights. The weakening of the legal bearing of certain

UNDRIP articles can also be attributed to the modality through which the review process of the

original Declaration was conducted, with Indigenous Peoples having only limited participation.

While at the Sub-Commission stage, the drafting undertaken by the WGIP saw the active

participation of Indigenous Peoples representatives, the reviewing by the WGDD was mainly

carried out among State members of the UNCHR and Indigenous Peoples were not formally

involved in the process.
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According to this line of thought, the overall ineffectiveness of the UNDRIP provisions impacts

naturally also the religious rights embedded in Articles 12 and 25. For instance, Michael

McNally conducted a linguistic analysis of the provisions concerned with Indigenous religious

rights in the UNDRIP pointing out the legal implications of the reiterated use of the terms

‘spiritual’, ‘sacred’ and ‘religious’ as descriptive adjectives. According to McNally, these terms

function in Articles 12 and 25, as well as throughout the whole text of the UNDRIP, ‘as

interchangeable adjectival markers to distinguish sacred or spiritual aspects of culture’.187 The

main thesis of the author is that Indigenous Peoples' religious rights are subsumed under the

category of cultural rights in the UNDRIP. Even in Article 12 where the term ‘religion’ is

expressly mentioned it is inflected as an adjective (‘religious traditions’)188. The

terminological choice, although more inclusive in the sense that it better encompasses the

variety of Indigenous cosmovisions, raises concerns regarding equitable applicability.

Specifically, the term ‘spirituality’ may not afford the same level of legal protection as is

typically granted to established religions, causing therefore the exclusion of Indigenous

religious practice from the full spectrum of FoRB protections. Even in this case, a critical

examination of the amendments to the Articles under discussion in the Draft Declaration is

useful to highlight the shortcomings of UNDRIP in effectively safeguarding Indigenous

religious rights. The removal of the reference to the material relationship Indigenous entertain

with their lands in Article 25 is again illustrative of the States' concerns regarding the issue of

the ownership of colonised territories. The reluctancy of some States (among which Australia,

Canada and New Zealand) to include the phrase ‘and material’ in the provision follows the

opinion that it could have been interpreted as granting Indigenous peoples an unrestricted right

to reclaim physical ownership of lands, territories, and resources now controlled or owned by

the governments or other parties. It is evident that the initial provision has been weakened in its

legal force during the review of the text to the disadvantage of Indigenous Peoples189.

In terms of enforceability, the UNDRIP shows some criticalities as well. One of the main

reasons UNDRIP is considered in some scholarly opinions an overall weak instrument is its

status of soft law. Although the UNDRIP undoubtedly ‘has challenged the capacity of human

rights enterprise to cope with radical diversity’190, its applicability ultimately rests on the

number of States accepting it as a human rights instrument. According to several scholars, the
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continuous invocations of the State’s positive obligation throughout the whole document remain

largely overlooked given the UNDRIP's limited legal standing in international law.  In this

regard, Kathy Bowrey interprets the UNDRIP’s soft law status as maintaining ‘the state

monopoly on violence by confining the interpretation of the UNDRIP within the bars of the

state. Its productive value is constrained by the interpretative context that privileges the state’191

. This statement is echoed and reinforced by other authoritative voices such as Kirsten Engel,

who maintains that the UNDRIP ‘represents the continued power and persistence of an

international human rights paradigm that eschews strong forms of indigenous self-

determination and privileges individual civil and political rights’192.

Ktunaxa Nation v British Columbia

This section will examine the case of Ktunaxa Nation v British Columbia providing a concrete

instance of the inadequacy of FoRB provisions to protect SNSs discussed so far and the ongoing

potential for grounding Indigenous sacred land claims on Articles 12 and 25 of the UNDRIP,

despite the decision rendered by the Canadian Supreme Court rejecting Xtunaxa Nation’s

claims. The significance of the case lies also in the fact that it represents the first instance for

the SCC to adjudicate whether the destruction of a SNSs constitutes a violation of freedom of

religion under subsection 2(a) of the Canadian Charter of Rights and Freedom193, setting a

precedent for future cases. The majority of legal challenges against the desecration of

Indigenous sacred sites have been brought under Section 35 of the Constitution Act, 1982 or

through specific statutes (such as planning or forestry laws), and these challenges have

predominantly been unsuccessful194. The Ktunaxa case poses a critical question regarding

whether the scope of FoRB can be sufficiently expanded in order to accommodate Indigenous

Peoples' sacred claims. 

Facts

In 2012, the British Columbia Minister of Forests, Lands and Natural Resource Operations

approved a Master Development Agreement (MDA) with Glacier Resorts Ltd. to build a year-
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round ski resort in the Jumbo Valley located in the heart of the Purcell Mountains range, about

55 kilometres west of the town of Invermere, British Columbia. The interested area corresponds

to Qat’muk, a traditional land of the Ktunaxa people object of extensive litigation since 1991

when the initial proposal of the project was submitted to the provincial government. Qat’muk

is a site of paramount importance for Ktunaxa religious traditions as it harbours the Kⱡawⱡa

Tukⱡuⱡakʔis, the Grizzly Bear Spirit, a central figure in Ktunaxa’s cosmology. Throughout the

consultation process between the provincial government and the Ktunaxa Nation, the Ktunaxa,

after adopting a compromising stance, in 2009 firmly opposed the realisation of the Jumbo

Glacier Ski Resort maintaining that it ‘would drive Grizzly Bear Spirit from Qat’muk and

irrevocably impair their religious beliefs and practices’195. In 2010 the Ktunaxa expressed their

position in the Qat’muk Declaration196:

‘Qat’muk is a very special place where Kⱡawⱡa Tukⱡuⱡakʔis, the Grizzly Bear Spirit, was born,

goes to heal itself, and returns to the spirit world. The Grizzly Bear Spirit is an important source

of guidance, strength, protection and spirituality for the Ktunaxa. Qat’muk’s importance for the

Grizzly Bear Spirit is inextricably interlinked with its importance for living grizzly bears now

and in the future. The Ktunaxa have a stewardship obligation and duty to the Grizzly Bear Spirit

and Qat’muk.’197

The Ktunaxa Nation sought a judicial review before the British Columbia Supreme Court in

order to overturn the ministerial approval on two independent legal grounds: the infringement

of the Ktunaxa’s freedom of religion under Section 2(a) of the Charter and the government’s

breach of the duty of consultation and accommodation imposed on the Crown by section 35 of

the Constitution Act, 1982.  The following analysis of the case will be confined to the first claim

under Section 2(a) of the Charter given the topic of the thesis198. Ktunaxa's claims were

rejected by the British Columbia Supreme Court which did not find any violation of religious

freedom under Section 2(a) of the Charter. The Ktunaxa Nation appealed then to the British

Columbia Court of Appeal which dismissed the appeal agreeing with the lower court’s decision.

Finally, the Ktunaxa Nation obtained the leave to appeal from the SCC which reviewed the

case and issued its final decision. 

https://www.ktunaxa.org/who-we-are/qatmuk-declaration/
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Subsection 2(a) Canadian Charter of Rights and Freedoms

The main issue the SCC has been asked to address relates to whether the Ministerial decision

violates Ktunaxa's constitutional right to freedom of religion and the protection of Aboriginal

interests under section 35 of the Constitution Act, 1982. Although the case centres around two

main legal principles: the right to FoRB and the Crown’s duty to consult, as previously stated

this paragraph will only provide an outline of the right to FoRB under subsection 2(a) of the

Charter. Ktunaxa Nation’s line of argument focussed on religious rights claim under subsection

2(a) of the Charter199.

The Canadian Charter of Rights and Freedoms is part of the Canadian Constitution and protects

the sets of rights and freedoms considered essential for the democratic Canadian society,

namely: fundamental freedoms, democratic freedoms, mobility rights, legal rights, equality

rights, language rights and minority-language educational rights. subsection 2(a) of the Charter

and reads as follows:

‘Everyone has the following fundamental freedoms:

(a) freedom of conscience and religion;

(b) freedom of thought, belief, opinion and expression, including freedom of the press and

other media of communication;

(c) freedom of peaceful assembly;

(d) freedom of association.’

The right to FoRB is thus framed as a fundamental right in the Canadian Constitution and it

guarantees that individuals exert this right freely without state intrusion: state intervention to

restrict this right is permitted just in case of compelling justification. As in R. v Big M Drug

Mart Ltd200, the first religious freedom case decided under the Charter to which the SCC refers

in its judgment of Ktunaxa v British Columbia201, freedom of religion has been defined as:

‘[…] the right to entertain such religious beliefs as a person chooses, the right to declare

religious beliefs openly and without fear of hindrance or reprisal, and the right to manifest

religious belief by worship and practice or by teaching and dissemination.’202

The claimants argued that this protection applies also to the preservation of Qat’muk. Following

the freedom of religion twofold test established in Syndicat Northcrest v. Amselem203, the
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claimants, in order to prove the violation of their right to FoRB, must first demonstrate the

sincerity of the belief they held expliciting the nexus between the practise or belief held and

religion; secondly, they must prove that ‘the impugned state conduct interferes, in a manner

that is non-trivial or not insubstantial, with [their] ability to act in accordance with that practice

or belief.’204

The claimants aptly demonstrated the sincerity of their belief although some skepticism

emerged in the lower courts. As highlighted in the factual background, Ktunaxa Nation

withdrew from negotiation on the Jumbo Glacier Ski Resort project only in 2009, after the elder

Chris Luke received a spiritual revelation in 2004 and shared it with his community five years

later. Elder Chris Luke communicated to the government that Qat’muk was ‘a life and death

matter’ and that ‘any movement of earth and the construction of permanent structures would

desecrate the area and destroy the valley’s spiritual value.’205The recency of the declared

religious belief regarding Qat’muk and the new uncompromising stance held by the Ktunaxa

people during the consultation process raised the question of how the change of belief might

affect religious claims.206 However, the sincerity of the claimant’s beliefs was established by

the SCC. 

As for the second requirement, the Ktunaxa people contended that the Minister’s decision

substantially interfered with their ability to practice their religion since any movement of the

ground on Qat’muk would permanently displace the Spirit from the mountain, undermining the

foundation of their beliefs and making their practices ineffective. The argument of the claimants

did not satisfy the infringement test and was therefore rejected by the SCC. The majority

opinion dismissed the appellants’ arguments determining that their claims did ‘not engage the

right to freedom of conscience and religion under section 2(a) of the Charter’207.

Final Judgment

The SCC ruled that the religious freedom claim of the Ktunaxa Nation did not meet the criteria

established in the earlier case law and that ‘neither the Ktunaxa’s freedom to hold their beliefs

nor their freedom to manifest those beliefs is infringed by the Minister’s decision to approve

the project’208. The main argument against the acceptance of the appellants’s claim was based

on the impossibility of accommodating the Ktunaxa Nation’s request to ‘protect the object of
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[their] beliefs’ as it falls outside the FoRB protections. The SCC decision is rather reductive in

its interpretation of the Indigenous religion at issue as it imposes the Westernised dichotomic

category of believer and object of belief, assuming that Kⱡawⱡa Tukⱡuⱡakʔis constitutes a

worshipped ‘object of belief’. However, the partially concurring opinion of Justice Michael

Moldaver and Justice Suzanne Côté, offered a different view maintaining that Ktunaxa’s right

to FoRB was infringed by the Ministerial decision and acknowledging the centrality of the

territorial element to indigenous religions which are irreducible to mainstream religious

systems: 

‘In many Indigenous religions, land is not only the site of spiritual practices in the sense that a

church, mosque or holy site might be; land may itself be sacred, in the sense that it is where the

divine manifests itself...For Indigenous religions, state action that impacts land can therefore

sever the connection to the divine, rendering beliefs and practices devoid of their spiritual

significance.’209

As Dwight Newman asserts: the statements of the SCC in its final decision ‘are blunt both in

their conclusion and in their unnuanced description of the spiritualities at issue, judicially

rendering a complex spiritual system into a supposed worship and object of beliefs.’210

The definition of FoRB provided in R. v Big M Drug Mart Ltd is consistent with the distinction

of forum internum and forum externum of religious beliefs set out in the international

instruments protecting the right to FoRB and, as previously discussed, it privileges an

internalised view of religious belief which is the one adopted in assessing the Ktunaxa v British

Columbia’s case. Accordingly, the line of argument fostered by the majority opinion rests on

the assertion that the two fundamental components of the exercise of FoRB, namely the freedom

to hold religious beliefs and to manifest those beliefs were not violated211. The reasoning

endorsed by the Supreme Court interpreting Ktunaxa's religious belief and the object of their

belief as separated failed to sensitively address the issue. As Katzie First Nation, who took part

in the litigation as interveners, stated in their factum: ‘the spiritual ‘belief’ and the land are one

and the same’212 and without land, beliefs cannot be held as they will cease to exist213. It

follows that the legal framework provided by Section 2(1) of the Charter has been narrowly

interpreted by the SCC reflecting inherited colonialist (dis)values of land use and favouring the

theological schemes of mainstream Western religions. Indeed, being Western religions mainly
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based on an internalised conception of faith, the belief in God does not rely on the existence of

a sacred site connected to him and can be held regardless of its persistence. Therefore, within

this religious mindset, the ‘focal point of worship’ of the Ktunaxa people is not necessary to

hold their religious beliefs and act in accordance with their religious system.

Regarding the forum externum, the argument of the Supreme Court again reveals a biased

Westernised ideological substrate as it encompassed in the definition of forum externum only

the range of actions enumerated in the definition of freedom of religion in R. v Big M Drug

Mart Ltd: worship, practice, teach, disseminate a belief. Conversely, practises like stewardship

and preservation essential to indigenous religions are excluded from the manifestations of belief

214.

An additional conclusive observation that can be made in this context regards the omission of

any reference to the UNDRIP in the final decision of the Supreme Court. Articles 12 and 25

could have been appropriately invoked to interpret the content and the scope of subsection 2(a)

of the Charter given that the appellants were Indigenous Peoples and given Canada’s

endorsement of UNDRIP provisions. The SCC seemed to have ignored the international

instruments dedicated to Indigenous Peoples's rights in the interpretation of subsection 2(a) of

the Charter which would have led to a different outcome, and referenced only the international

provisions supporting its view on FoRB, namely Article 18 of the UDHR, Article 18 of the

ICCPR, Article 9 of the ECHR and Article 12 of the American Convention on Human Rights.

Conclusions

Although the Ktunaxa right to FoRB is granted in the Canadian legal system as a constitutional

right which is superior to both common law and legislation, the protection afforded by

subsection 2(a) of the Charter proved to be inefficient in safeguarding Ktunaxa SNSs and their

religious rights proving that Canadian law does not align with UNDRIP requirements. As the

renowned Canadian jurist John Borrows, a member of the Chippewas of Nawash unceded First

Nation in Ontario Borrows observed215, resorting to subsection 2(a) of the Charter to defend

Indigenous SNSs considerably stretches the Canadian legal framework beyond its original

cultural context, which is the minimum requirement in order to address Indigenous sacred land

claims. The holding of the SCC did not recognise the intersection between the practice of

indigenous religions and their territories, perpetuating colonialist ideological patterns.
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Despite the final judgment which disfavoured Ktunaxa people, some positive aspects have to

be highlighted: several factums submitted to the SCC referenced UNDRIP demanding the

Supreme Court to refer to it in the interpretation of the constitutional provisions relevant to the

case, index of the normative weight UNDRIP holds internationally. Notwithstanding, the SCC

dismissed these factums and its decision to refer to Canadian domestic jurisprudence instead of

aligning Canadian law with the relevant UNDRIP provisions for the Ktunaxa case suggests that

relying exclusively on court judgments to implement UNDRIP is not a valid option216.
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CHAPTER III

Potential Legal Avenues for the Protection of SNSs

This final chapter will introduce four proposals advancing legal measures for the protection of

Indigenous Peoples' sacred sites, invoking the reframing of the Westernised understanding of

religious freedom law as a conditio sine qua non to effectively address Indigenous Peoples'

demands. The first proposal focuses on the prospects for reform of religious rights by widening

its scope and reframing its legal definition. The second avenue will discuss the position

supported by several scholars according to which UNDRIP religious rights provisions can be

recognised as CIL. The third potential legal avenue to promote the protection of SNSs

emphasises the positive effects of consistently and practically upholding the doctrine of the

interrelatedness of human rights. Granting legal personhood to SNSs will be considered as the

final proposal. 

Broadening the Legal Definition of ‘Religion’

The paring of the words ‘indigenous religions’ is rather audacious, given the controversial and

wide array of meanings that have been attributed to each term in the academic debate, but it is

also urgent in light of the current threats Indigenous Peoples are facing globally217. This

seemingly odd pair, although it lacks anthropological accuracy, represents a valid, if not

necessary terminus a quo to protect Indigenous Peoples' sacred sites under land rights claims.

The term ‘Indigenous religion’ in the singular form refers to a global discourse that is construed

on a collective sense of Indigenous identity which applies a relatively standardised vocabulary

to convey what are widely perceived as fundamental common traits218 across the diverse

Indigenous cultures. In the global discourse of Indigeneity, indigenous religions are made

comparable through the creation of a koinè where locally characterised cosmovisions, rituals,

and other aspects pertinent to the religious sphere can be shared and recognised as similarities,

creating a sense of commonality and simultaneously recognising the uniqueness of each

specific traditions. This shared vocabulary, however, in order to be effective in advancing

Indigenous Peoples's religious rights on an international scale has to be adequate both on the

intra-discourse level and on the extra-discourse level219. Although using the concept of

‘spirituality’ might be more inclusive when applied to Indigenous religious customs and world
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visions as it renders a broader spectrum of spiritual practices, that, strictly speaking, do not fall

under the Western category of ‘religion’, it does not bear the same legal weight and protections

afforded to the term ‘religion’. Consequently, from a legal standpoint, ‘spirituality’ lacks the

formal recognition and enforceable rights typically associated with majoritarian religious

practices under international law.

It is worth specifying that expanding the legal definition of ‘religion’ to Indigenous spiritual

traditions does not translate into a reduction of their specific features to the mainstream (narrow)

understanding of ‘religion’. On the contrary, it means widening the scope of the current legal

definition in order to be effectively inclusive. One of the methods through which the expansion

of the definition of religion under the FoRB legal framework can be pursued is through judicial

interpretation. Especially in common law systems, where the precedent judicial determinations

can be fundamental to orientate subsequent decisions, the interpretative method adopted by the

court can progressively broaden the scope of ‘religion’ including Indigenous traditions. For

instance, by adopting a ‘functional approach’220, which provides a definition of religion based

on the role or function that a belief or set of beliefs plays in the life of the subject rather than

substantively defining them, courts can include religious traditions that are not officially

recognised as such. As argued in the second chapter, in Ktunaxa Nation v British Columbia, the

CSC’s final decision applied a narrow interpretation of the definition of ‘religion’, while Justice

Moldaver’s partially concurring opinion adopted a broader interpretation recognising the

unique characteristics of Ktunaxa people’s beliefs and distinguishing them from majoritarian

religions: 

‘Unlike in Judeo-Christian faiths for example, where the divine is considered to be supernatural,

the spiritual realm in the Indigenous context is inextricably linked to the physical world.’221

Nevertheless, as discussed previously, the majority’s restrictive interpretation of Section 2(a)

succeeded thus limiting the scope of the Charter's protections and creating additional legal

hindrances for Indigenous Peoples and minorities seeking to advance new and ‘unconventional’

claims related to FoRB.

As Kristen Carpenter observed, to advance resolution of Indigenous peoples' religious freedoms

in sacred site cases, integrating IHRL in the advocacy strategy could be highly effective222.
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Considering also the well-established jurisprudence surrounding FoRB in IHRL, reforming its

legal instruments and enhancing the effectiveness of its monitoring mechanisms might offer a

valuable option to enhance Indigenous Peoples' religious rights instead of advocating for an

entirely new set of international instruments which more accurately address the specificity of

Indigenous Peoples concerns. While the development of more specialised international

instruments specifically designed to advance the unique concerns of Indigenous Peoples could

provide greater precision in reflecting their religious and spiritual practices, this approach may

come at the cost of reduced implementation and enforcement. Nevertheless, a critical analysis

of the actual fallacies of one of the cornerstones of the international human rights framework,

namely the right to FoRB, will encourage a further conceptual elaboration of its definition so

that it can be adequately implemented in response to the contemporary needs of Indigenous

Peoples. 

Recognition of Selected UNDRIP Articles as Customary International Law

Similarly to FoRB provisions, the classification of UNDRIP as CIL has been one of the most

contentious debates surrounding its drafting and adoption. A considerable number of scholars,

among which Adrienne Tessier, James Anaya and Siegfried Wiessner advocate for the raising

of UNDRIP to the level of CIL in order to strengthen the enforceability of its provision. Indeed,

the recognition of UNDRIP as CIL will include it among the formal sources of international

law as per Article 38 of the International Court of Justice (ICJ) Statute223 which might

influence the creation of legally binding rules on Indigenous Peoples-related matters.

Without delving into the complexities surrounding the two defining elements of CIL, namely

consistent state practice and opinio juris, and what exactly they entail, it is crucial to highlight

the inherent circularity underlying these criteria. This circularity raises the question of how state

practice can be motivated by a sense of legal obligation before the corresponding rule has been

formally recognised as law224. It is evident that the process of attaining the status of CIL by

https://lawweb.colorado.edu/profiles/pubpdfs/carpenter/CarpenterReligiousFreedoms(2020).pdf
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fulfilling these two criteria is both lengthy and challenging. As Megan Davis Shakspearianly

put it in her article the matter revolves around the question: ‘To bind or not to bind?’225

The prevailing legal opinion on the issue under discussion holds that the UNDRIP in its entirety

cannot be considered CIL, but selected provisions can be regarded as having customary status.

This opinion was confirmed in 2012 by the International Law Association (ILA) which declared

that the UNDRIP ‘as a whole cannot yet be considered as a statement of existing customary

international law’226. However, the committee appointed by ILA and coordinated by Siegfried

Wiessner to produce an Expert Commentary with the purpose of clarifying the legal status of

UNDRIP identified certain key provisions as CIL in its final report. These provisions include

also Indigenous Peoples's land rights:

‘States must comply – pursuant to customary and applicable conventional international law –

with the obligation to recognise, respect, safeguard, promote and fulfil the rights of indigenous

peoples to their traditional lands, territories and resources, which include the right to restitution

of the ancestral lands, territories and resources of which they have been deprived in the past.

Indigenous peoples’ land rights must be secured in order to preserve the spiritual relationship

of the community concerned with its ancestral lands, which is an essential prerequisite to allow

such a community to retain its cultural identity, practices, customs and institutions.’ 227

ILA, based on the two prerequisites that qualify a rule as CIL, recognised that the selected

UNDRIP provisions that guarantee the integrity of Indigenous identities have attained the status

of customary law. In light of ILA’s declaration, advocating for the elevation of the entire

UNDRIP to the status of CIL may not represent the most effective strategy. However, advancing

its legal status by assessing the customary nature of its provisions on an article-by-article basis

offers a more viable and pragmatic approach to strengthening its legal force. This method allows

for the recognition of specific rights within the UNDRIP that already align with established

state practice and opinio juris, thereby facilitating the gradual incorporation of individual

provisions into binding international law. For instance, with respect to Article 12 and Article

25, as examined in the second chapter, these provisions align Indigenous religious rights with

the established interpretation of the right to FoRB as outlined in primary international

instruments, including the ICCPR, which carries binding legal force. Moreover, concerning

Article 25 there has been notable progress in international jurisprudence that, especially in the
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context of the IACHR, testify to the legal recognition and implementation of this provision in

domestic courts.228

The classic argument supporting the recognition of the customary status of some UNDRIP

provisions rests on the premise that their normative foundations are already widely recognised

as CIL. As previously discussed, the text of the UNDRIP re-articulates existing rights in the

context of Indigenous rights, therefore the provisions based on those norms are as well

classifiable as CIL. Wiessner clarified that the body of CIL relating to Indigenous Peoples, ‘not

necessarily coextensive with the full reach of the current UNDRIP, may have formed long

before this vote occurred, and may emerge thereafter’229. Furthermore, while some of the

UNDRIP provisions are already identified as rights in CIL, others might become ‘fons et origo

of later-emerging CIL’230. Indeed, the status of an instrument as a soft law does not inherently

preclude the potential for its provisions to become legally binding in the future.  Although the

preference is still accorded to hard law, the ICJ in its advisory opinion on the Legality of Nuclear

Weapons stated that: ‘General Assembly resolutions, even if they are not binding, may …

provide evidence important for establishing the existence of a rule or the emergence of an

opinio juris’.231

In addition to the benefits of recognising the UNDRIP or specific provisions within it as CIL

for the implementation of Indigenous rights, such recognition would facilitate greater

involvement of Indigenous Peoples as non-state actors in defining their rights. This objective is

not achievable within the framework of treaty law, where only States are recognised as

legitimate actors.

Acknowledging that this proposal needs to be considered with a certain degree of cautiousness

due to the conservatory tendency of international law and the complexity of factors determining

the formation of customary law232, the potential of the UNDRIP or some of its provisions does

not have to be undermined. On the contrary, the ‘liminal’ legal status of the UNDRIP,

functioning as a non-binding yet authoritative instrument while incorporating established

binding norms of CIL, creates viable avenues for the text's expanded legal impact and

applicability.
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Enhancing Intersectionality of Human Rights

‘A braid is a single object consisting of many fibres and separate strands; it does not gain its

strength from any single fibre that runs its entire length, but from the many fibres woven

together’.233

In discussing the implementation of the UNDRIP, Borrows underlines the necessity of ‘braiding

international, domestic and Indigenous law’234. The metaphor of braiding is particularly

eloquent in this context as it calls for a holistic approach to the understanding of international

human rights235 and Indigenous Peoples’ rights. Borrows argues that the effective

implementation of UNDRIP cannot occur in isolation within international or domestic

frameworks alone; it requires the alignment of these legal systems with Indigenous legal

traditions by individuating the structural similarities to create a cohesive comprehensive legal

framework and allow each system to achieve its specific objectives. The image of braiding

suggests that international law, national legislation, and Indigenous legal systems must not

merely coexist but must be intertwined in a mutually reinforcing manner. The Canadian context,

for instance, already provides a fertile environment for this braiding being the coexistence of

multiple legal systems a Canadian tradition236. Not only Canada's legal system is bi-juridical

combining common and civil law within a unified constitutional framework, but it has also

historically recognised and incorporated several Indigenous laws in a variety of ways237. One

of the most effective methods to promote the integration of Indigenous law in domestic and

international legal frameworks is through the enactment of recognition legislation of

‘Indigenous law as a primary source of regulation, decision-making, and dispute resolution

powers.’238

The specificity of Indigenous Peoples's rights claims, as it has been observed in the case of

SNSs, might require the development of new, ad hoc, standards under international law and

this aim can be pursued in alignment with the existing protections under the IHRL regime. In

fact, further developments of jurisprudence from the UN human rights treaty bodies do not

preclude the establishment of new standards and the consolidation of emerging legal principles

that specifically address Indigenous Peoples’ concerns. Although the overall situation of

Indigenous rights is far from satisfying, the progressive recognition of Indigenous claims in
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individual cases highlights Indigenous law’s generative capacity to challenge and potentially

dismantle the constraints imposed by the settler-states' legal structures, loosening the bind of

colonisation239. Moreover, it reveals the potential of Indigenous claims to influence

international human rights norms.  

The holistic approach to human rights required for enhancing the implementation of UNDRIP

and consequentially of the safeguarding of SNSs, is exemplified by the following statement of

the outcome document of the 1993 Vienna World Conference on Human Rights: ‘[a]ll human

rights are universal, indivisible and interrelated and interdependent.’240 It follows that

depriving the IHRL framework of specific human rights protections inevitably weakens the

overall structure of the legal system. Conversely, reinforcing certain human rights strengthens

related rights within the broader legal framework. This principle equally applies to the rights of

Indigenous Peoples as enshrined in the UNDRIP. For instance, the right to self-determination

can be regarded as the foundational principle from which all the other specific rights of the

UNDRIP are derived. In the absence of recognition of this right, the safeguarding of SNSs

cannot be adequately pursued since ‘[f]rom the very first statements of the indigenous peoples’

movement at the international level self-determination was the top and unrenounceable

demand. It was vital to maintaining the indigenous peoples’culture, which, in turn, was

inextricably tied to their land’241. The autonomy granted by the principle of self-determination

directly impacts Indigenous Peoples’ capacity to preserve their sacred sites and practice their

own religions, as it allows them to assert control over their lands and resources.

Another key principle embedded within the UNDRIP, essential for safeguarding SNSs from

external threats, is the already examined principle of FPIC. Upholding and reinforcing the legal

framework surrounding the right to consultation and FPIC will significantly enhance the

possibility of successfully defending SNSs against illegitimate appropriation or illegal actions

that infringe upon the human rights of the resident communities. Several examples can be cited

where the implementation of this right has been recognised in judicial decisions at a regional

and national level. For instance, in Kichiwa Indigenous People of Sarayaku v. Ecuador242 the

IACtHR referred to the rights to consultation and FPIC, as related to rights established in ILO

169, the American Convention, and UNDRIP, ruling in favour of Kichiwas on whose land

concessions to a private oil company were granted by the Ecuadorian government without
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consultations. Thus, relying on established jurisprudence that has integrated an intersectional

approach to human rights issues will serve as a persuasive precedent, encouraging the adoption

of this framework in future judicial and quasi-judicial decisions.

Another potential pathway to protect SNSs upholding an intersectional approach to human

rights, is establishing fruitful collaboration between Indigenous communities and

conservationist efforts by leveraging the role of Indigenous stewardship in ecosystem

management. As in the case of Ktunaxa v British Columbia, it has been observed that generally

Indigenous communities share a sense of moral obligation towards the protection of their lands:

‘The Ktunaxa have a stewardship duty to the Grizzly Bear Spirit and Qat’muk’243.

Highlighting and legally recognising this stewardship obligation not only serves to protect

SNSs, but also ensures that Indigenous peoples maintain autonomy over the management of

their lands, free from external interference or intromission of third parties that often, as seen in

the case of conservationism, are indifferent to Indigenous Peoples’ needs. While substantial

progress is still required, over the past fifteen years heightened public awareness of the adverse

impacts of climate change, coupled with dissatisfaction with development models prioritising

economic growth at the expense of environmental sustainability and ‘collective well-being’,

has converged with Indigenous peoples' aspirations for self-determination paving the way for

new strategies of protection of SNSs. Additionally, this shift confirms how the implementation

of the set of human rights linked with Indigenous Peoples' religious rights, in this case

environmental rights, greatly favours and reinforces them.

Granting Legal Personhood to SNSs

Since Christopher Stone’s seminal work Should Trees Have Standing?244 the legal discourse

surrounding the recognition of nature's rights and their formal affirmation has evolved

significantly. The proposal to confer legal personhood upon SNSs aligns with this emergent

legal paradigm, representing an effective strategy for ensuring their protection. By conferring

juridical personhood upon SNSs, they are endowed with legal subjectivity which enables them

to hold rights and interests that can be enforced through legal mechanisms, changing their status

from objects of protection to rights-bearing entities with a legal standing in judicial proceedings.

This approach reverses the anthropocentric orientation in environmental law that focuses

primarily on preventing and remedying environmental problems that have direct consequences
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on human beings and promotes a view closer to the ones of Indigenous communities facilitating

the braiding of Indigenous law and international law. Moreover, the legal regime of juristic

personhood allows Indigenous Peoples to articulate their claims in ways that are consistent with

their communal values as the legal recognition of non-human natural entities might increase

the possibilities for collective rights to be recognised. Once identified as juristic persons, SNSs

possess legal standing, but still require legal guardians to act on their behalf. The guardians,

being entrusted with the duty to represent the interests of the juristic entity, it is preferable that

their role be exercised under the authority of a local ‘community of believers’ or stakeholders,

who are most intimately connected to the entity and can best advocate for its cultural, spiritual,

and environmental well-being.

The example of water rights, traditionally held by States, is particularly illustrative due to the

pivotal role of the recognition of river rights in advancing collective rights245 and to the

fundamental questions related to their guardianship. The case of Te Awa Tupua (Whanganui

River) in Aotearoa New Zealand, for instance, illustrates the feasibility of a compromise

between state sovereignty and Indigenous collective rights. On March 15, 2017, the New

Zealand House of Representatives enacted the Te Awa Tupua Act (Whanganui River Claims

Settlement), officially recognising Te Awa Tupua as a legal person after 170 years of litigation

by the Māori. For the first time, a new legal framework was established for a river granting to

Te Awa Tupua ‘all the rights, powers, duties and liabilities of a legal person’246. Under the new

legal structure, two guardians, known as Te Pou Tupua, are appointed jointly by nominations

from both the iwi (Māori confederation of tribes) with vested interests in the river and the

Crown. Their responsibilities include acting on behalf of Te Awa Tupua and safeguarding the

river’s health and well-being, as outlined in Clauses 19(a) and (b)247. Additionally, the Te Pou

Tupua are supported by a Te Karewao, an advisory committee comprising representatives from

the Whanganui iwi, other iwi with interests in the river, and local authorities. The Te Pou Tupua

are tasked with engaging with relevant agencies, local government, and the iwi and hapū (sub-

tribes) associated with the river. Not only Te Pou Tupua have been invested with rights and

duties, but in a 'statement of significance', also the presence of kaitiaki (spiritual guardians)

that reside in each of the more than 240 rapids (ripo) along the river has been acknowledged248.
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Another well-known example of river rights is the granting of juristic personhood to the

historically sacred rivers of the Gaṅgā and Yamunā by the Supreme Court of India249. However,

it is noteworthy to notice that the Supreme Court of India invoked the doctrine of parens patriae

to appoint the state as guardian of the rivers regardless of the fact that the Indian government is

globally recognised as one of the major polluters itself250. Finally, a conclusive example that

can be mentioned for its pioneering and revolutionary value in the context of the Rights of

Nature (RoN) and protection of SNSs is the guarantees afforded by Article 71 of the Ecuadorian

Constitution to Pachamama. Article 71 reads:

‘Nature, or Pacha Mama, where life is reproduced and occurs, has the right to integral respect

for its existence and for the maintenance and regeneration of its life cycles, structure, functions

and evolutionary processes. All persons, communities, peoples and nations can call upon public

authorities to enforce the rights of nature. To enforce and interpret these rights, the principles

set forth in the Constitution shall be observed, as appropriate.’251

The rendering of Pachamama as ‘nature’ is rather reductive, however for the purposes of this

paragraph it suffices to specify that Pachamama in Andean cosmovisions is an entity

represented as a magnanimous and motherly goddess of fertility252. According to

the Ecuadorean Constitution, everyone is virtually entitled to enforce RoN, extending the

possibilities for Indigenous Peoples to efficiently protect their religious rights. Ecuador was the

first country that granted RoN at a constitutional level and explicitly referred to an Indigenous

concept, sumak kawsay (buen vivir)253 in its preamble and other four provisions254. Although

the concept of sumak kawsay has slightly different connotations among the Andean and

Amazonian Indigenous communities where it is widespread, in the Kichwa language generally

refers to the state of collective well-being or ‘good life’, achievable through establishing a

harmonious relationship with nature. Granted that the incorporation in national constitutions

and legislation of Indigenous conceptions and tribal institutions such as in the case of sumak

kawsay or kaitiaki is a laudable endeavour, recognising legal personhood to SNSs raises

theoretical questions about the coherence of the concept in legal doctrine and its consequences
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within legal systems. Visa Kurki in his article Can Nature Holds Rights?255 critically evaluates

this concept from a legal and philosophical standpoint challenging the anything-goes approach

256, according to which potentially any entity can be conferred legal personhood as long as the

relevant legal authority designates it as such. The author labels this perspective as ‘deferential’

257, arguing that the assignment of legal personhood requires more rigorous criteria than simply

the discretion of legal institutions and stating that attributing direct juridic personhood258 to

natural entities is practically impossible. The direct personhood model entails the recognition

of rights and duties to a newly created legal person such as in the case of Te Awa Tupua, while

by applying the indirect personhood model the rights and duties are conferred to an already

recognised legal person who is in charge to manage and protect the natural entity in question.

Kurki argues that direct legal personhood ultimately conflates into indirect legal personhood as

natural entities do not possess the main characteristic of juridic personality: they cannot be

wronged, held accountable, or exert legal competencies capacities. Despite arguing the

ontological impossibility of granting direct legal personhood to nature, the author concludes

that such measures are ‘legal fictions with symbolic value’259 can favour the protection of

natural sites.

Conclusive Remarks

As the decision issued in Ktunaxa Nation v British Columbia demonstrated, the legal definition

of religion and supervisory mechanisms of FoRB present several limitations that result in

discriminatory treatment towards those religions which defy the Western legal categorisations

of ‘religion’ and ‘beliefs’, especially indigenous religions. The UNDRIP, while does not

encompass all of the issues Indigenous communities seek to address, establishes a ‘minimum

standards for the survival, dignity and well-being of the indigenous peoples of the world’260

and it constitutes an extremely valuable instrument for Indigenous communities to see their

rights observed and their SNSs protected. As human rights bodies adopt an intersectional

approach in their analyses, their efforts to provide remedies to Indigenous Peoples’ rights

violations will increasingly reflect a more comprehensive and nuanced application of human

rights principles being ultimately more effective and tailored to their specific needs. The
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metaphor of braiding mentioned in this final chapter to promote legal pluralism is also

applicable to the legal avenues discussed earlier. These avenues should be understood as

mutually reinforcing and inter-reliant to achieve the shared objective of safeguarding SNSs and

the religious traditions of Indigenous Peoples.
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Die Rechte indigener Völker auf Zugang, Nutzung und Schutz ihrer heiligen Naturstätten (SNS) sind 

ernsthaften Bedrohungen ausgesetzt, die von verschiedenen Quellen ausgehen. Die industrielle 

Tätigkeit privater Unternehmen und staatliche Wirtschaftsaktivitäten wie landwirtschaftliche 

Großprojekte, Extraktivismus (oder Neo-Extraktivismus) und touristische Infrastrukturen gehören zu 

den hartnäckigsten Problemen, die SNSs weltweit gefährden. Ziel dieser Arbeit ist es, die Grenzen 

und Möglichkeiten des Schutzes zu analysieren, den der internationale Rechtsrahmen des Rechts auf 

Religions- und Glaubensfreiheit (FoRB) im Zusammenhang mit den Ansprüchen indigener Völker 

auf heiliges Land bietet, wobei ein besonderer Schwerpunkt auf den Artikeln 12 und 25 der Erklärung 

der Vereinten Nationen über die Rechte indigener Völker (UNDRIP) liegt.  

Die Arbeit gliedert sich in drei Kapitel. Das erste Kapitel gibt einen Überblick über die grundlegenden 

Bestimmungen der FoRB: Artikel 18 der Allgemeinen Erklärung der Menschenrechte (AEMR), 

Artikel 18 des Internationalen Pakts über bürgerliche und politische Rechte (IPbpR) und die 

Erklärung über die Beseitigung aller Formen von Intoleranz und Diskriminierung aufgrund der 

Religion oder der Überzeugung (Erklärung von 1981). Das FoRB bietet zwar einen bedeutenden 

Schutz und stellt potenziell ein gültiges rechtliches Instrument dar, um die Ansprüche indigener 

Völker auf heiliges Land zu artikulieren, wird jedoch durch seine Abhängigkeit von westlich 

orientierten Definitionen von Religion eingeschränkt, die sich als unzureichend erwiesen haben, um 

die SNS indigener Völker und folglich ihre freie Religionsausübung zu schützen. Diese kulturelle 

Voreingenommenheit führt häufig zu einer diskriminierenden Behandlung der Ansprüche indigener 

Völker, wie das im zweiten Kapitel der Studie analysierte Fallrecht zeigt: Ktunaxa Nation v. British 

Columbia. Der zentrale Teil der Studie befasst sich mit den kritischen Aspekten und Vorteilen der 

Bestimmungen des IAO-Übereinkommens über indigene und in Stämmen lebende Völker (Nr. 169), 

die sich indirekt auf die SNS indigener Völker auswirken, sowie mit den Grundprinzipien der 

UNDRIP und den Artikeln 12 und 25, die sich speziell auf SNS beziehen. Schließlich werden vier 

rechtliche Möglichkeiten zur Verbesserung des Schutzes von SNSs vorgestellt: die Erweiterung der 

rechtlichen Definition von Religion, um die Besonderheiten indigener Religionen einzubeziehen; die 

Anerkennung der Artikel 12 und 25 der UNDRIP als internationales Gewohnheitsrecht (CIL); die 

Verbesserung der Intersektionalität der Menschenrechte; die Zuerkennung der Rechtspersönlichkeit 

für SNSs.  

 

Indigenous Peoples' rights to access, use and protect their Sacred Natural Sites (SNSs) are exposed 

to serious threats deriving from different sources. Private companies' industrial operations and state 

economic activities such as large-scale agricultural projects, extractivism (or neo-extractivism) and 

touristic infrastructures are among the most persistent issues that endanger SNSs globally. The thesis 

aims to analyse the limits and potential of the protections afforded by the international legal 

framework of the right to Freedom of Religion or Belief (FoRB) in the context of Indigenous Peoples' 

sacred land claims, with a particular focus on Articles 12 and 25 of the United Nations Declaration 

on the Rights of Indigenous Peoples (UNDRIP).  

The thesis is structured into three chapters. The first chapter provides an outline of the foundational 

provisions of FoRB: Article 18 of the Universal Declaration of Human Rights (UDHR), Article 18 

of the International Covenant on Civil and Political Rights (ICCPR) and the Declaration on the 

Elimination of All Forms of Intolerance and Discrimination Based on Religion or Belief (1981 

Declaration). While FoRB provides significant protections and potentially represents a valid legal 

tool to articulate Indigenous sacred land claims, it is constrained by its reliance on Western-centric 

definitions of religion, which proved to be inadequate to safeguard Indigenous Peoples’ SNSs and 

consequently their free exercise of religion. This cultural bias often leads to discriminatory treatment 

towards Indigenous Peoples’ claims, as exemplified by the case law analysed in the second chapter 

of the study: Ktunaxa Nation v. British Columbia. The central part of the study focuses on the 



criticalities and advantages of the provisions of the ILO Convention on Indigenous and Tribal Peoples 

(No 169) that have an indirect bearing on Indigenous Peoples’ SNSs, on the foundational principles 

of the UNDRIP and Articles 12 and 25 that specifically address SNSs. Finally, four legal avenues to 

enhance the protection of SNSs will be introduced: the broadening of the legal definition of religion 

to include the specificities of indigenous religions; recognition of Articles 12 and 25 of UNDRIP as 

Customary international law (CIL); the enhancement of intersectionality of human rights; granting of 

juristic personhood to SNSs.   

 

 

 

 


