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…only those who use their freedom remain free, and the strength of a people is measured 

by the well-being of its weakest members. 

                                                                                              - Switzerland’s Constitution 
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Abstract 

This thesis deals with the question of the existence of a human right to democracy. After an 

overview of the gaps regarding the definition of it, and the main arguments presented by the most 

well-known proponents of the human right to democracy, this thesis shows the shortcomings of 

the definitions provided. Further, through an in-depth analysis of democracy in the context of the 

fulfilment of the elements of human rights (inherence, inalienability, fundamentality, equality, 

universalism), this thesis points out that democracy is not inherent, inalienable, fundamental, 

equal, and universal. This thesis also demonstrates that a human right to democracy can not be 

found in the sources of international law. Ultimately, it concludes that there is no human right to 

democracy. 

 

Kurzfassung 

Diese Arbeit beschäftigt sich mit der Frage nach der Existenz eines Menschenrechts auf 

Demokratie. Nach einem Überblick über die Lücken in der Definition und die wichtigsten 

Argumente der bekanntesten Befürworter des Menschenrechts auf Demokratie zeigt diese Arbeit 

die Mängel der bereitgestellten Definitionen auf. Darüber hinaus weist diese Arbeit durch eine 

eingehende Analyse der Demokratie im Kontext der Erfüllung der Elemente der Menschenrechte 

(Inhärenz, Unveräußerlichkeit, Fundamentalität, Gleichheit, Universalismus) darauf hin, dass 

Demokratie nicht inhärent, unveräußerlich, grundlegend, gleich und universell ist. Diese Arbeit 

zeigt auch, dass ein Menschenrechtsrecht auf Demokratie nicht in den Quellen des Völkerrechts 

zu finden ist. Letztendlich kommt die Arbeit zu dem Schluss, dass es kein Menschenrechtsrecht 

auf Demokratie gibt. 
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I. INTRODUCTION 

The position that people have certain rights is venerable, however, there is a widely accepted 

understanding that the internationalization of human rights occurred only after the Second World 

War. Since then, “the concepts and norms of human rights have evolved through several 

centuries and are now codified under international human rights law.”1 This evolution has 

included the emergence of new human rights, the creation of new mechanisms to monitor their 

implementation, and many other developments. Among these developments is the debate among 

scholars regarding the existence of a human right to democracy. 

     There are several scholars2 who claim that a human right to democracy exists and for that, 

they cite various sources, including primarily the Universal Declaration of Human Rights 

(UDHR) and the International Covenant on Civil and Political Rights (ICCPR)3. Moreover, there 

have been attempts to grasp what a human right to democracy entails. Nevertheless, a clear and 

precise definition of it remains challenging and seems to be missing in the texts of such authors. 

Thus, the first chapter of this thesis deals with the issues concerning the definition and points out 

the first research gap regarding the overall discussion of the human right to democracy. 

     The following chapters tackle the issue of the existence of a human right to democracy from 

two perspectives: first, by using the elements (features) that human rights have, as a standard that 

determines the existence of a human right to democracy; second, by referring to the relevant 

sources of international law. This way, the second chapter is dedicated to whether a human right 

to democracy would comply with the elements of human rights. After explaining that human 

rights differ from other rights based on the fact that they have some elements – inherence, 

inalienability, fundamentality, universalism, and equality – this thesis argues that democracy 

does not contain them. Therefore, after measuring democracy against these elements, the 

conclusion that democracy is not a human right derives from the argument that the elements 

mentioned above are not enshrined in democracy. Additionally, it gives a critical approach 

 
1 Ravindran Daniel, Human Rights in Theory and Practice: An Overview of Concepts and Treaties (Sage 

Publications 2022) 3 
2 Thomas M. Franck, Carol Gould, Thomas Christiano, Anita Horn, Stephan Kirste, Samantha Besson,  

and Karoline Wimmer, are among the scholars who claim that a human right to democracy exists. 
3 Samantha Besson, “The Human Right to Democracy: A Moral Defence with a Legal Nuance” (2010) 5. 

Accessed on 19 September 2024, through: Microsoft Word - data0000186881.doc (coe.int) 

https://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-UD(2010)003-e
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toward the instrumental justification of a human right to democracy, while emphasizing that even 

if such a justification would be agreed upon, it would not prove that a human right to democracy 

exists, as the issue of justification is separate from the issue of existence of a human right. 

     The third chapter takes the discussion from a theoretical-doctrinal level into positive law, as it 

digs through the sources of international law to assess whether a human right to democracy can 

be found there. While it might be argued that the Universal Declaration on Human Rights 

contains a right to democracy4, the same can not be said for the International Covenant on Civil 

and Political Rights, which differs with respect to this right. Moreover, the latter contains the 

right to self-determination which allows peoples to choose another form of government rather 

than democracy. Hence, considering this and the fact that the Universal Declaration is not legally 

binding, it is concluded that a human right to democracy can not be found in international law. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
4 James Griffin, On Human Rights (Oxford 2008) 242 
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II. THEORETICAL DILEMMAS: THE DEFINITION OF A HUMAN RIGHT TO 

DEMOCRACY  

 

A discussion over the human right to democracy would be completely nonsense if it did not 

include a definition of that alleged human right. This issue is very problematic because 

“democracy” is not a definition initially coined by the lawyers but has a long and autonomous 

meaning. However, even its original meaning is not static, even though the literal meaning of the 

term is clear. Nowadays, illiberal democracies, the so-called populist politicians, provoke much 

debate on whether they should be considered democratic regimes or not.5 When “a human right” 

is added before the dynamic term of “democracy”, the issue of the definition becomes even more 

challenging. 

     Since its appearance in Ancient Greece until today, democracy has come a long way. As the 

title of David Held’s book, “Models of Democracy”, suggests, there have been various models of 

democracy, such as classical democracy, republican, liberal, and participatory democracy. There 

are many other terms used, notably direct, representative, deliberative, elite democracy6, and so 

on... However, what is relevant for this thesis is the main component of democracy, which is the 

rule by the people. The scope of democracy, for the author of this thesis, is broad: since people 

govern/rule, they are the ones who decide on political matters. This involves an active and 

continuous role from citizens, and not just participation in elections. Thus, the understanding of 

democracy throughout this thesis is the same as the definition given by David Held, which 

describes democracy as a system where “everyone7 should govern, meaning that they should be 

included in the drafting of the laws, setting the general policy, enforcing the laws, and 

government administration. Everyone must be personally involved in decision-making.”8 Hence, 

 
5 For that, read: Jan-Werner Muller, What is Populism? (University of Pennsylvania Press 2016). There, 

the author analyses the dilemma extensively. Additionally, the authors that are cited in that work may be 

used for further references as well.  

See also: Yuval Noah Harari, 21 Lessons for the 21st Century (Penguin 2018). Throughout the book, in 

several chapters, the author tackles the dilemma of illiberal democracies. 
6 David Held, Modelet e demokracisë (3rd edn, first published in 2006 in the original title “Models of 

Democracy”, Cuneus 2011) 7 
7 Note from the author of this thesis: David Held does not use the term “everyone” in an absolute (ad 

litteram) way, as there are some categories of individuals excluded for objective reasons (those underage, 

non-citizens, etc.). Thus, by “everyone”, he means every individual that has the right to participate in 

elections. 
8 David Held, supra note, 3. 
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democracy should not be understood as a system where citizens participate in elections and 

remain passive for the whole mandate, while those who govern decide in the way that they want 

for political matters. Contrary to that, they should include citizens in the decision-making 

process; they can not be satisfied with a simple consultation with the citizens if, in the end, their 

decisions differ from the will expressed by those citizens during consultations. Hence, 

democracy has a substantial meaning, which involves not merely the right to participate, but 

foremost the right to decide. Therefore, democracy is a system that guarantees that each 

important decision is taken in accordance with the will of the citizens. As Lowery emphasizes, 

“the consent of the governed and majority rule—are central to all theories of democracy”.9 

Hence, decisions made by those who govern should always seek the consent of those who are 

governed. Due to efficiency, decisions on minor issues do not need to follow this strict rule of 

collective decision-making. Each country should find the means to implement democracy and 

make it as much practical as possible. Scholars offer various models of how this can be reached: 

for instance, Emerson has elaborated on different methods, pointing out that “democratic 

decision-making could be so much more than divisive debates and majority votes. There are 

voting procedures by which collective opinions can be accurately identified. The Condorcet 

system can be used to identify a majority opinion; the MBC can be used to identify a consensus 

opinion; and the true majority opinion and the consensus opinion will often coincide.”10 A good 

example, which might serve as a role model, is the Republic of Switzerland: for instance, “on 29 

November 2009, the Swiss people and cantons voted in favour of the popular initiative entitled 

"Against the Construction of Minarets". In doing so, they also voiced their approval of a new 

provision in the Swiss Constitution: "The construction of minarets is prohibited" (article 72, 

paragraph 3).”11 In its Constitution, Switzerland guarantees to its citizens the right to participate 

in decision-making, most notably via mandatory referendums, but also through initiatives and 

other referendums. In this regard, in popular initiatives requesting a partial revision of the 

Federal Constitution, “if the Federal Assembly is in agreement with an initiative in the form of a 

general proposal, it shall draft the partial revision on the basis of the initiative and submit it to 

 
9 Zoe Lowery, Democracy (Britannica 2014) 39 
10 Peter Emerson, Defining Democracy: Voting Procedures in Decision-Making, Elections and 

Governance (2nd edn, Springer 2012) 44 
11 Switzerland’s Federal Office of Justice, Minarets (2010). Accessed on 9 September 2024, through: 

Minarets (admin.ch) 

https://www.bj.admin.ch/bj/en/home/gesellschaft/gesetzgebung/archiv/minarettverbot.html#:~:text=On%2029%20November%202009%2C%20the,article%2072%2C%20paragraph%203).
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the vote of the People and the Cantons. If the Federal Assembly rejects the initiative, it shall 

submit it to a vote of the People; the People shall decide whether the initiative should be adopted. 

If they vote in favour, the Federal Assembly shall draft the corresponding bill.”12 This is a typical 

example of democracy, as citizens have the right to override the decision of the Federal 

Assembly. Consequently, in this context, even the highest authority in Switzerland can not decide 

in a different way from the citizens. At the same time, this should not be interpreted in a way that 

only direct democracy can accomplish democracy as a system where every citizen has the right 

to be involved in decision-making: representative democracy can ensure that too, especially in 

big countries. However, that can only happen if the representatives act following the will of those 

whom they represent. In doing that, they should be in close contact with the people to understand 

their preferences. Therefore, democracy requires democratic institutions and procedures.  

    To illustrate the description of democracy as a right to participate in decision-making and not 

merely in consultations, we are going to use an example from the practice, provided in the article 

“Is Participation Without Power Good Enough?”, which has a very interesting title: a rhetorical 

question. There, the author explains how she and “4,500 New Yorkers gathered in a giant 

convention center to deliberate over what to build on the site of the former World Trade 

Center”13, only to see their views being ignored in the end, as the proposals they voted for were 

not taken into consideration by those in power. Thus, the deliberations that took place in New 

York were just a façade. These words describe it perfectly well: 

“When the master of ceremonies for the event gave a “brief pep talk on how the meeting was 

democratic as all get out because ‘in democracy, the people have a chance to speak!’” Sorkin 

had had enough. He stood up and yelled, “Buuuuuulllllshiiiiiiit! Democracy means the people 

have the power to choose!”14  

“Critics like Sorkin ask whether public deliberative forums really count as democracy. The 

people get to speak, but they have no control over the final decisions that are made.”15  

 
12 Switzerland’s Constitution of 1999 with amendments through 2014, Article 139. Accessed on 9 

September 2024, through: Switzerland_2014.pdf (constituteproject.org) 
13 Francesca Polletta “Is Participation Without Power Good Enough?” (The Sociological Quarterly, 55:3, 

2016) 453 
14 Ibid, 454 
15 Ibid 

https://constituteproject.org/constitution/Switzerland_2014.pdf
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For the author of this thesis, the answer to that question is clear: no, that does not count as 

democracy. Democracy ought to be understood as something more than a right to vote and a 

right to participate in consultations/deliberations.  

     On the other hand, human rights are based on the inherent dignity that each human has, 

regardless of ethnicity, gender, sex, religion, or any other feature. As Ravindran Daniel notes, 

“What makes human rights law different from other legal rights is that human rights are rights 

that are held simply by being a human. They are based on the notion of the inherent dignity of 

every individual. They cannot be given or withdrawn by any ruler or legal system.”16 Andrew 

Heard, too, acknowledges that human rights are “viewed as arising essentially from the nature of 

humankind itself. The idea that all humans possess human rights simply by existing and that 

these rights cannot be taken away from them are direct descendants of natural rights. Human 

rights may be those entitlements that we have by virtue of being human.”17 While in the past 

there were several conditions and subjective criteria that were required from humans in order for 

them to enjoy a set of rights, such as owning a property, being men and not women, being white, 

etc., the foundation of human rights in the inherent dignity means that, in principle, nothing is 

required from humans (except some objective criteria that are not unlawful, such as age) to 

benefit from human rights. Hence, the nature of humans, which endows them with dignity, is the 

foundation of human rights. Due to that, human rights are inherent, inalienable, fundamental, 

universal, and equal. These elements of human rights serve as a “yardstick” to measure the 

existence of a human right to democracy. 

     As was already pointed out in the introductory part, one of the gaps that exists in the debate 

over the human right to democracy is the definition itself. In this context, we will search through 

the writings of the authors that support the idea that a human right to democracy exists, to find an 

acceptable definition or at least some common denominators, and in another chapter, the search 

for a definition will be concentrated at the sources of international law, mainly ICCPR and 

UDHR. 

 
16 Ravindran Daniel, supra note, 38 
17 Andrew Heard, Human Rights: Chimeras In Sheep's Clothing? (1997). Accessed on 10 September 

2024, through: Introduction to Human Rights Theories (sfu.ca) 

https://www.sfu.ca/~aheard/intro.html#:~:text=Theories%20of%20human%20rights%20based,%2Dbeing%2C%20or%20continuing%20development.
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A. What is meant by “A human right to democracy”? 

 

Democracy has been a matter of discussion since the time of old Greek philosophers, who 

dedicated some parts of their works to it. Thus, for millennia, democracy has been a research 

topic that has drawn the attention of philosophers, political scientists, and sociologists, but not 

that much of lawyers. However, democracy has found a deserved place among legal scholars as 

well: not only for the relations and impact that democracy has on the rule of law and human 

rights, but also for the possibility of considering democracy as a human right in itself. Thus, 

there are now many writings about this topic and obviously the first issue that needs to be tackled 

by an author that writes about the right to democracy is the definition of it: what is a right to 

democracy, what does it entail, what kind of authorizations does it give to the rightholders, what 

obligations does it put on states, and so on… 

     One of the most prominent authors who brought up the idea of the existence of a human right 

to democracy is Thomas Franck. First, in 1992 he published an article, which would become 

very influential, “the emerging right to democratic governance”. The title in itself is interesting 

because it suggests, indirectly, that the right to democratic governance is not yet established, but 

it is on the verge of being so. There he begins with the democratic entitlement, which for him 

means that “governments’ just powers derive from the consent of the governed”18, and he adds 

that what is giving proliferation to this democratic entitlement is “the craving of governments for 

validation”.19 This last term, validation, plays a crucial role in his work, as he interconnects the 

validation of a government in the international arena (meaning by other states) with democracy. 

For him, “democracy is beginning to be seen as a sine qua non for validating governance”20, and 

there are “emerging rules of international law, by which governance is monitored and validated. 

Legitimacy of each government will be measured by international law rules.”21 There are three 

building blocks to this emerging right: self-determination, free political expression, and the right 

 
18 Thomas M. Franck, “The emerging right to democratic governance” (The American Journal of 

International Law, Vol. 86, No. 1, 1992) 46 
19 Ibid, 50 
20 Ibid, 46 
21 Ibid, 50 
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to participate in free and open elections, which he also calls them as “three generations of the 

democratic entitlement”.22 

     Despite that a clear definition of a human right to democracy is not given in that article, it 

seems that Franck understands it as a right to participate in choosing the government. This is a 

narrow conceptualization of the human right to democracy, as it will be seen in the upcoming 

pages, especially when comparing it with other definitions given by other authors, but even by 

Franck himself in his later writings. Nonetheless, it might also be argued that his understanding 

of democracy as a human right is the same as the one enshrined in the UDHR, as he claims that 

the right to self-determination “now entitles peoples in all states to free, fair and open 

participation in the democratic process of governance freely chosen by each state.”23 Taking into 

consideration that he considers self-determination as a component of a human right to 

democracy, it could be argued that this definition applies to the latter as well. Furthermore, one 

can argue that his opinion on the issue of validation is extensively idealistic because states do not 

pay that much attention to the “validation” by other states. Matter in fact, practice shows that not 

only there are many states that do not make any attempt to be democratic, but even other states 

cooperate with them, especially when they have particular interests (for instance, one of the 

many examples can be the cooperation that the United States have with Saudi Arabia, despite the 

lack of democracy in the latter). Thus, his central argument that the democratic entitlement is 

turning into a rule of international law because a non-democratic state will not be admitted by 

other states and the international community can impose measures against such states, seems 

unrealistic and not convincing at all. Nonetheless, his argumentation is more precise and clear in 

his second article, published just two years later.  

     In 1994, “Democracy as a Human Right” was published in ‘Studies in Transnational Legal 

Policy’, as an essay which incorporated parts of the first article, and also the author's 1993 

General Course in International Law at the Hague Academy of International Law (Recuell de 

Cours). According to Franck there, “the right to democracy is the right of people to participate, to 

be consulted, in the process by which political choices are made. It seeks to ensure meaningful 

participation by the governed in the political consultation process that shapes the quality of their 

 
22 Ibid, 77 
23 Ibid, 59 
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lives and societies.”24 However, even in this article, Franck shows a dose of skepticism, as he 

acknowledges that “While democracy has long been a right of people, this is not truly 

universally.”25 He analyses the process of the evolution of the democratic entitlement in 

international law, but does not declare that it has finally turned into a rule in international law. 

Thus, he still maintains the position that this right is in its embryonic phase. Franck sticks to his 

initial assertion about the consent of the governed, explaining the meaning of democracy as “the 

kind of governance that is legitimated by the consent of the governed. Essential to the legitimacy 

of governance is evidence of consent to the process by which a populace is consulted by its 

government. The key word in this definition is legitimation, which is a continuing – not a static – 

concept. To be legitimate, the democratic process of consultation must constantly be revalidated 

by the people being governed: for example (but not exclusively) by their active participation in 

elections. At the core of the definition, therefore, is the legitimacy not of any particular set of 

rules but of the process by which the rules are made and revised.”26 

     Though the second article written by Thomas Franck is more precise and better structured 

than the first one, considering that he gives a clearer definition of the human right to democracy, 

there are still several dissatisfactions that originate from that article. To begin with, he describes 

democracy as a right of people. Thus, although he does not make a clear ad litteram statement on 

whether democracy for him is an individual or a group right, it stems from his definition of a 

human right to democracy as a right of “people” and not of “individuals”, that he classifies 

democracy to the second category (group rights). Does this suggest that a membership is 

required, meaning that if an individual seeks to benefit from the human right to democracy, he 

must show that is part of the group? If the answer is yes, what kind of group are we talking 

about? Is it necessary to have the citizenship of the particular state in order to be part of that 

“group”, or is there any other condition? To get in practical terms, if we take as an example 

indigenous rights, which are part of group (also called collective) rights, there is no doubt about 

the features that this group has. There is a definition of the term indigenous and it is well-known 

what is expected from an individual to benefit from the rights of Indigenous peoples. Put in short 

 
24 Thomas M. Franck, “Democracy as a Human Right” (Studies in Transnational Legal Policy, 26, 1994) 

73 
25 Ibid, 74 
26 Ibid, 75-76 
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and simple terms, if an individual wants to know whether he can enjoy the rights that Indigenous 

peoples have, he should verify that he is part of that group (i.e. has a unique traditional culture, 

an old relationship with its native land, etc.). An even more typical example can be the right to 

self-determination, which is perhaps the most classical group right, as it can be exercised only by 

peoples, and not individuals. There, the group of individuals should verify whether they 

constitute a “people” or not. The elements which define Indigenous peoples, and people in terms 

of self-determination, are known. Hence, every individual should be able to know, at least 

approximately, whether he can claim the rights of these groups or not. These two examples also 

show a difference: while both of them are group rights, even a single person can claim 

Indigenous peoples rights (e.g. a member of an Indigenous people called “X”, which have lived 

for 1000 years in the place called “Y”, can claim that he has rights, as a member of the 

Indigenous people, even if no other member of that people is alive, and he is the only remaning 

member of that Indigenous people), meanwhile when it comes to self-determination an 

individual can not do the same thing. Going back to the definition given by Thomas Franck, 

there is ambiguity, as individuals can not know whether they can enjoy these rights alone, or just 

as a group. Interestingly enough, in one of the cases that he referred to, related to self-

determination in ICCPR, which the author regards as a norm relevant to democratic entitlement, 

“the Human Rights Committee rejected as inadmissible a claim by a Grand Captain of the 

Mikmaq tribal society that Canada was denying his people their right of self-determination, 

based on the applicant's inability to demonstrate that he was authorized to represent the tribe”27, 

suggesting that the author might hold the opinion that the human right to democracy belongs to 

people as a group and individuals can not bring claims in their own, but only as representatives 

of the whole group. Moreover, it is unknown whether the definition of “people” is the same as 

the one used in the context of self-determination – although it looks like that is the case due to 

his references to ICCPR and the right of self-determination – or it has another meaning. Thus, 

the notion “people” makes the right to democracy in Frank’s work even more ambigous. As 

Brownlie and Crawrofd note, “There has been wide disagreement over the meaning of 

‘peoples’.”28 

 
27 Ibid, 84 
28 James Crawford, Brownlie’s Principles of Public International Law (8th edn, Oxford 2012)  

647 
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     In addition, even the other terms used by the author are very ambigous. For instance, he did 

not provide an explanation of the process of consultation which should take place, bearing in 

mind that “to be consulted” plays a central role in his definition of a human right to democracy. 

Furthermore, this consultation should take place “in the process by which political choices are 

made”, but one can only have assumptions on the meaning of the “political choices” that Franck 

referrs to: is every choice that a politician make in his mandate a political choice? He sheds some 

rays of light in the conclusion when he writes that “the democratic entitlement seeks to ensure 

persons' right to be consulted about key issues of governance”29, but yet again it is unclear as to 

what should be considered as a key issue of governance, and who is entitled to decide upon that. 

Last, but not least, it remains unclear what is the role of the people in the process of consultation, 

i.e. what happens if they are not pleased with a decision that is made after that process. When 

Franck notes that the essence is the consent to the process, he indicates that the end is not 

relevant. Consequently, this would make the whole human right to democracy a formality, when 

people have the right to participate in the process, but in the end the politicians decide 

independently on the choice they want to make. 

     Another famous author who defends the idea of the existence of a human right to democracy 

is Carol Gould. While Thomas Franck has been criticized on the basis that “democracy, for him, 

seems to be reducible to regular elections, for the most part”30, Gould extends the notion of 

democracy “considerably beyond its rather bare understanding in the recognized international 

human rights as a matter simply of the free and universal election of representatives. Democracy 

is a form of decision-making involving equal rights of participation among the members of a 

given community or institution, applying to all intensionally defined communities (that is, where 

people take themselves to be part of a community or engaged in “common activities” defined by 

shared goals).”31 Gould’s approach seems defective taking into consideration the possibility that 

many individuals might not be part of the community. She does not explain the meaning of the 

term “community” which she uses and the conditions to be part of it. It is hard to imagine an all-

inclusive community. For instance, nation-state, as a community, does not include stateless 

 
29 Franck, “Democracy as a Human Right”, supra note, 94 
30 Roberto Gargarella, “Democracy’s Demands” (American Journal of International Law, Vol. 112, 

Cambridge University Press 2018) 76 
31 Carol C. Gould, “The human right to democracy and its global import”, in Cindy Holder and David 

Reidy (eds), Human Rights: The Hard Questions (Cambridge University Press 2013) 286-292 
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people. In another related article, she writes about “radical democracy, endorsing a requirement 

for it in a range of associations and communities beyond those currently recognized”32, making 

the issue of the community even harder to understand. It seems that her understanding of 

community is quite broad and includes nation states, too, as well as communities that go beyond 

borders, as the author is focused more on the global rather than national level, and introduces 

some ideas on how to install democracy in international and transnational institutions, including 

creating new international institutions, such as a global assembly which would represent 

individuals from all over the world. In addition, in a similar way with Franck, she does not offer 

any concrete description of the participation in the decision-making, especially how can 

democracy secure equality there. 

     Thomas Christiano, too, mentions certain rights and freedoms, such as the freedom of 

association, expression “at least regarding political matters”, and writes that this “cluster of 

rights can be characterized simply as a right to participate as an equal in the collective decision-

making of one’s political society, which I refer to as a right to democracy.” Further, a human 

right to democracy has several requirements: “…persons are able to participate as equals in the 

collective decision-making of their political society. It can be more precisely characterized in 

terms of the following three conditions: (1) Persons have formally equal votes that are effective 

in the aggregate in determining who is in power, the normal result of which is a high level of 

participation of the populace in the electoral process. (2) Persons have equal opportunities to run 

for office, to determine the agenda of decision-making, and to influence the processes of 

deliberation. (3) Such a society also acts in accordance with the rule of law and supports an 

independent judiciary that acts as a check on executive power.”33 In the conclusion part he writes 

that “there is a human right to democracy understood as a minimally egalitarian democracy 

based on two claims: first, there is strong moral justification for states to realize minimally 

egalitarian democracy because such democracies are normally necessary and reliable in 

protecting fundamental human rights of personal integrity; second, there is moral justification for 

 
32 Carol C. Gould, “Structuring Global Democracy: Political Communities, Universal Human Rights, and 

Transnational Representation” (Blackwell Publishing Ltd 2009) 29. Accessed on 18 August 2024, 
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33 Thomas Christiano, “An Instrumental Argument for a Human Right to Democracy” (Wiley Periodicals, 
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the international community to attempt to protect and promote these democracies because they 

protect fundamental human rights and because international protection of democracy is a 

plausible indirect strategy for the protection of the human rights to personal integrity.”34 

     Franco does not show indifference towards minorities as he notes that they should be 

protected by the law and be given equal opportunities, and expresses optimism that this “will 

result in minorities having a significant place in the legislature.”35 However, he does not give any 

explanation as to how can minorities find a place in the legislature, and how is the equality 

between them and majorities going to be ensured – a challenge which will be discussed later on. 

Moreover, he does not neglect the dilemmas regarding the character of a right to democracy in 

terms of whether it is an individual or a group right, as was already mentioned in the analyses of 

Thomas Franck’s arguments. “Some might worry that the right to democracy is not really an 

individual right because the right to participate is normally effective in promoting the morally 

very urgent goods only if many others exercise the same right. But the rights to a fair trial, 

freedom of association, and freedom of expression are similar. My right to a fair trial will not be 

effective if others do not have the same right and are frightened into giving false testimony or not 

giving exculpatory testimony. Another worry is that my urgent interests would be no less 

protected if I alone lose the right to participate in a large society. But this is also true of freedom  

of expression. Many traditional individual rights have collective dimensions to the extent that the 

effectiveness of each person’s rights dependson others having the same rights and exercising 

them”36, he adds. 

     Stephan Kirste defends the idea of the existence of five groups of human rights. What matters 

for our topic is the third group, which, in his words “regulates the active participation of man in 

the three powers of the legislature, the executive and the judiciary. It ensures human participation 

in the establishment, concretization, and enforcement of rights, obligations, and the common 

good by public authority.” Commenting on the Article 21 of the UDHR, his interpretation is that 

“every human being has not only the right to be involved in the establishment of public authority, 

but also to be able to participate in its exercise by the administration in the same way as everyone 
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else. The granting of rights should be an expression of the political autonomy of citizens. Human 

rights ensure the participation of the individual in various discourses. Seyla Benhabib has argued 

that Arendt’s idea of the right to have rights means an individual right to inclusion in discourses. 

The negative rights of the status negativus and the protective and participative rights of the status      

positivus should not be granted without but based on the political participation rights of the 

status activus. Persons would be merely the object of a granting of rights that they themselves 

had not authorized. To avoid this, they must have a free and equal opportunity to participate.”37  

     There are several remarks in the context of his definition of the human right to democracy. 

Like the previous authors, his understanding of a human right to democracy is intrinsically 

linked with participation. However, participation for him is a wide, more comprenehsible, term, 

as Kirste is not satisfied with participation in legitimating the public authority, i.e. choosing a 

party/coalition to govern the country, but he also requires an active role in governing. Such a role 

for him is particularly important in the legislative area because humans are legal subjects, and, as 

such, they should use the autonomy they have, to be involved in lawmaking processes. However, 

he does not give any explanation about the level of this participation. What that means in 

practical terms remains a mystery. He does not clarify whether a consultation with every citizen 

is sufficient in every legislative initiative, or something more is required: i.e. consent from the 

citizens. This second option is not applied in representative democracies, except in referendums 

which take place very rarely, and only for highly important or controversial issues. Furthermore, 

he claims that the human right to democracy, which practically means to have an active role in 

exercising public authority, belongs to every human being. However, he neglects the fact that this 

participation, that forms the very essence of his interpretation of the right to democracy, is 

subject to the fulfilment of several preconditions, and, consequently, is not granted to every 

human being.  

     Anita Horn follows a minimalist approach and describes the right to democracy as a right to 

minimal political participation, but additionally offers an alternative to the human right to 

democracy, which she names as the right to voice. “The human right to voice can be defined as a 

right that secures the individual political right to complain, or organize to complain or to protest 

 
37 Stephan Kirste, “The formal and substantive core of human rights” (Humanities and Rights, Global 
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if, for example, the individual becomes endangered or harmed within the society it is living in. 

The predominant rejection of a comprehensive human right to democracy cannot be seen as 

sufficient reason to deny the ethical human rights value of democracy in general. To avoid 

throwing the baby out with the bath water, the categorical repudiation of a human right to 

democracy should be replaced by the promotion of the softer and universally justified moral 

claim for a human right to voice.”38 

 

B. Assessment 

As it can be seen from the definitions and descriptions of the most prominent authors that defend 

the existence of a human right to democracy, despite the differences that exist among them, there 

are nevertheless some common denominators that form the definition of such a human right. 

From these common terms that can be found in their writings (including the authors such as 

Thomas Franck, Thomas Christiano, Stephan Kirste, Carol Gould, Seyla Benhabib, Anita Horn), 

a definition of a human right to democracy can be drawn as a right to participate, on equal terms, 

in the process of decision-making. This is the position that is maintained by supporters of the 

human right to democracy. Participation forms the key term and is understood more in a formal, 

rather than substantive way, meaning that what matters is the procedure to be democratic, the 

result is irrelevant. Also, this participation is thought to apply to important decisions, and not to 

every decision or political choice. This is understandable because there are numerous decisions 

that those in power have to make everyday, but only those that considerably affect the lives of 

individuals should be taken into account in this context. The second key term is equality, which 

suggests that no person participating in the processes where decisions are made should have 

more rights than others. In addition to this, those authors admit that the human right to 

democracy is a combination, or somehow a product, of other existing rights, such as: the right to 

vote, freedom of expression, assembly, and association. Subsequently, as a conclusion on this 

point, three features can be drawn from the dominating definition of a human right to democracy: 

i) political participation; ii) equal status of participants; iii) indivisibility of the human right to 

democracy from other similar rights (the ones mentioned). 

 
38 Anita Horn, The Human Right to Democracy (De Gruyter 2019) 100-115 
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     Nevertheless, some issues are left uncertain and not fully substantiated with proper 

argumentation. The definition of the human right to democracy by those scholars who claim that 

such a right already exists is far from being convincing for the author of this thesis, who 

maintains that a human right to democracy should involve more than what those authors claim, 

because, after all, democracy has always had the meaning of governance, and governance is 

greater than participation. Even a proponent of the human right to democracy, Pablo Gilabert 

admits that “being consulted, being allowed to dissent and appeal, and being given explanations 

is not likely to be enough.”39   

     A human right to democracy should have a substantive meaning, not just a formal one. As the 

European Court on Human Rights prefers to frame it for the rights guaranteed under the 

Convention as “not theoretical or illusory rights, but rights that are practical and effective”40, the 

same should apply to a human right to democracy. This implies that every citizen, under an equal 

status, should have the right to decide in important matters, and not merely participate in 

consultations. Any kind of political decision (for important matters) which does not have the 

consent of the citizens that participate in decision-making – using their human right to 

democracy which has participation in its essence – must be regarded as a violation of the human 

right to democracy. Since democracy ought to be a right, and not an obligation, citizens might 

refrain from using it by not participating in these processes. Hence, in principle, the consent 

required for a decision to be considered legitimate must include half+1 of the citizens who use 

their right. Whenever more than 50% of the citizens give their consent, it is to be considered  

democratic.  

     We can see the difference between the requirements of a human right to democracy from the 

perspective of the author of this thesis and the requirements from the perspective of some of the 

authors mentioned above: in this author’s view, the human right to democracy should not be 

considered as a simple formality, where citizens participate in discussions for important 

decisions but in the end, those in power may decide unilaterally however they want. For most of 
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the authors that were cited in this chapter, the result is not relevant. However, some of them, such 

as Kirste, or even Benhabib, seem to fall more into the second group of perceiving the human 

right to democracy as a right which gives authorizations that are higher than simply participating 

and go beyond that; more or less, a right to self-govern, which means having a decisive role and 

not merely being participants only. Regardless of this, they do not elaborate on their position on 

this issue very clearly. Nonetheless, the outcome of the process matters as much as the outgoing 

of the process: both of them must be democratic. After all, as James Griffin rightly states, “it is 

not just a matter of the people’s having a say, because a say can be ignored.”41 A human right to 

democracy should be perceived as a right of means and result. Every political decision on key 

issues that falls short of at least one of the components (means or result) should be considered a 

violation of the human right to democracy. This way, citizens should be able to sue their 

governments before national courts, requesting from them to annul non-democratic decisions ex 

tunc. Such decisions should be regarded as null, meaning that they should never create 

consequences. This should be the remedy for individuals when their human right to democracy is 

not respected or fulfiled, and not the remedy of changing those in power through periodic 

elections because they occur usually every four years. If citizens should have a human right to 

democracy, they should have it every day, and states should protect it immediately after it is 

violated. To offer the citizens the possibility of “revalidation” of the government through 

elections is not sufficient; it is an ineffective protection because it leaves citizens without 

protection for a large amount of time. For instance, if a government makes an important decision 

while not offering its citizens the opportunity to participate in the discussion over that decision, 

or in the end it decides contrary to the will expressed by the participants, meaning that it has 

violated their right to democracy, and it does this at the beginning of the mandate (let us assume, 

in their second day of the mandate), the logic that the citizens have the right not to validate again 

that government and may choose another one in the next elections will lead to a situation where 

those citizens will be left without a remedy for four years (if that is the period, which in most of 

the states is). This remedy would be inadequate and can not be considered as effective. Just as a 

random violation of a human right that requires immediate response from the state, so does the 

right to democracy, if it seeks to be considered as a human right. For instance, when someone’s 
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right not to be held in slavery is violated, the state can not stay passive for four years, but it must 

immediately initiate an investigation and take measures in an efficient way, which requires 

promptness. Hence, as a human right, democracy should be enforceable/justiciable. As Hilary 

Charlesworth notes, there must be “some measures of accountability for its breach.”42  

     By now, it is clear that the concept of a human right to democracy taken in this thesis is 

somehow broad. However, this idea is not unknown: not only some authors analysed above 

express their understanding of it as something more than mere participation, but also other 

authors such as Anita Horn, who writes about “a human right to democracy in the form of an 

individual right to certain forms of political participation and political decision-making.”43 Even 

though Horn itself follows a minimalist approach, considering her stance that “the argument for a 

human right to democracy defined as a basic right to minimal political participation (in the sense 

that every individual must have the possibility to object and to claim support against the 

experience of severe injustice that it experiences within the political community he or she is 

living in), will be supported”44, she recognizes that, beyond participation, there can be a higher 

level that includes decision-making as well. The only difference in this context is that the 

outcome of the process (meaning the decision) must be democratic, just as the process as a whole 

in its entirety. This can be reached by consultation too, but also by other means such as 

referendums, popular initiatives, plebiscites, etc. Nonetheless, the scholars that promote the 

human right to democracy mention only “consultation”, although they do not describe it. A 

consultation, where the authorizations of the citizens do not involve only the right to participate 

in the consultation, but also a right to have a say – in equal terms – on the decision, where in the 

end the decision would reflect the overall will, would fit perfectly in our understanding of the 

human right to democracy as something that includes the right to decision-making in important 

governance matters.  

     There are at least two areas of concern regarding a human right to democracy: one is related 

to equality – another key term – among participants, especially concerning minorities, and will 
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be discussed in the second chapter, meanwhile the other is related to the right of self-

determination. 

     Human rights have always come as a package, be it in theory when authors and various 

subjects wrote about the idea that individuals have some human rights, or in documents 

recognizing them, which contain a whole list of such rights. This suggests that they are always in 

a correlation with each other; they are interdependent. Hence, because they are all connected in 

one way or another with each-other, they need to be in conformity, despite that there might 

always be cases when they collide. This way, a human right to democracy would have to be in 

conformity with the existing rights. In this sense, perhaps the most problematic issue would be 

regarding the right to self-determination: how would a human right to democracy fit in a system 

of human rights that entails the collective right of people to self-determination? 

     The relationship between self-determination and the human right to democracy has always 

been interesting and it has gained the attention of the authors that deal with the issue of the 

human right to democracy. For instance, a proponent of the latter, Thomas Christiano, addresses 

the issue of self-determination, while maintaining that democracy, as a human right, would not 

have any negative effect on self-determination. First, he tries to argue that there is no need to talk 

about the right to self-determination in the absence of democracy, because “normally, the 

absence of minimally egalitarian democracy seems to imply the absence of legitimate collective 

self-determination. Furthermore, the second condition is rarely met in societies except if they are 

minimally egalitarian democracies. Indeed, in every region a majority seems to prefer 

democracy, at least in the modern world.”45 Nevertheless, he admits, at least hypothetically, that 

democracy is not a conditio sine qua non for the right of self-determination, when he writes: 

“Suppose it is true that a society nearly unanimously accepts nondemocratic rule but not the 

other kinds of human rights violations and that these violations do not occur.”46 In such cases, the 

solution, according to Christiano, is to be found at “two plausible political principles that might 

be invoked here in support of the right of collective self-determination that do not conflict with 

the human right to democracy. The first principle is the volenti principle: that one does not do 

injustice voluntarily to oneself. This principle is often used to limit the impact of principles on 
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persons. And if near unanimity for nondemocracy holds in society, perhaps we can say that the 

people involved are not doing injustice. The second principle may attach to the human right to 

democracy as it does to many rights. Many rights come with normative powers that permit one to 

waive the right in question. If we have near unanimity, perhaps we can say that the members of 

the population of the non-democratic society are exercising the normative powers attached to 

their rights to democracy to waive the right to democracy. Either of these theoretical alternatives 

could explain why even though there is a human right to democracy, a particular society need not 

be democratic. Furthermore, both of these theoretical alternatives explain why the defenders of 

nondemocratic societies maintain the condition of near unanimity. The absence of unanimity 

would undermine the use of either of the two principles to support nondemocratic regimes.”47  

     Similarly, for Thomas Franck the relationship between the human right to democracy and the 

right to self-determination is positive. We already saw that he considered self-determination as a 

building block of the human right to democracy. Meanwhile, another author who supports the 

idea of a human right to democracy, Anita Horn, argues that such a right “must be understood as 

a right potentially against one’s own government or people, even if it is democratically 

established. For example, this could be the case if a democratic government is transformed into a 

tyranny of the majority through the power of a people’s ideology. Thus, the idea of a human right 

to democracy acquires its normative force by being interpreted as protective of the value of 

individual self-determination rather than of collective self-determination.”48 These views suggest 

that Horn admits that a human right to democracy and the right to self-determination can conflict 

each-other. In that case, for her, the first right serves as a protection against the second. However, 

in reality, the protection given to each individual is secured by other human rights (most notably 

in this context the right not to be discriminated against). 

     Thus, for the scholars that argue in favour of a human right to democracy, there are no 

conflicts between these two rights, as the right to self-determination is seen as an expression of 

the human right to democracy, but also vice-versa. In their understanding, there is a symbiotic 

relationship between these two rights. However, they seem to neglect an important element: what 

if, people decide to choose an absolute monarchy or any other regime which is simply not 
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democratic, and they do it in a democratic way? The example given by this question also shows 

the paradox that a human right to democracy would create: in essence, it stems from the very 

notion of democracy, that this right would not allow non-democratic regimes; however, from the 

other side, if all citizens, or a majority of them, decides to abolish democracy, wouldn’t it be 

undemocratic to impose on them a system (democracy), or wouldn’t it violate the collective right 

to self-determination? Or, to put it differently, is it allowed to use the right to democracy through 

participating in a process that establishes a non-democratic regime? If the procedure is right, and 

individuals are consulted and vote for an absolute monarchy, taken as an example, would it be in 

accordance with the descriptions of the scholars that promote the human right to democracy? 

These questions have not been answered properly by the authors who insist on the existence of a 

human right to democracy. This fact has led to criticism by some authors. In this context, Hua 

Fan writes: 

“Amy E. Eckert claims that “to promote democracy as the only legitimate result of self-

determination” fails to satisfy “the requirements of liberal democracy,” because the right to self-

determination demands a free determination of political status, but the right to democracy 

entails a determination to be free. She alleges that Franck confuses the means of self-

determination with a particular end. To equate self-determination with “one particular political 

outcome,” democracy or any other, “misconstrues the content of self-determination,” because 

“mandating that a people must determine to be free . . . significantly constrains their right to” 

self-determination. Therefore, “the right to democracy is not equivalent to self-determination.” 

Eckert concludes that “a people could freely choose to organize itself undemocratically,” “as 

long as the determination itself is freely made,” and that such a determination “must receive the 

same respect as a determination to be free.”49 

     The very first article of the ICCPR states: “All peoples have the right of self-determination. 

By virtue of that right they freely determine their political status and freely pursue their 

economic, social and cultural development.”50 “By virtue of the principle of equal rights and 

self-determination of peoples, all peoples always have the right, in full freedom, to determine, 
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when and as they wish, their internal and external political status, without external interference, 

and to pursue as they wish their political, economic, social and cultural development.”51  

For Miller, self-determination is “understood to include the right to decide on the form of one’s 

own political institutions. Determine their political status might be read in different ways, but 

one obvious meaning is ‘decide for themselves how they are going to be governed’. If this is a 

collective right of peoples, then it conflicts with the idea of an individual right to democracy as 

one specific form of government.”52 In its commentary on the ICCPR, Paul Taylor notes that the 

right to self-determination has its origins in the Atlantic Charter of 1941, which explicitly 

recognized “the right of all peoples to choose the form of government under which they will 

live.”53 Not only does the Atlantic Charter proclaim that, inter alia, self-determination includes 

the right to choose the form of government, but also ICCPR, according to the extensive 

interpretation made by Taylor. Citing various sources, he notes that “internal self-determination, 

according to the Third Committee drafters, referred to the right of a nation already constituted as 

a state to choose its own form of government and freely determine its own policies, free from 

outside interference. It has variously been described…in other words…as the right of a people 

really and freely to choose its own political and economic regime”54 Similarly, commenting on 

the first article of the ICCPR, Nihal Jayawickrama shares the opinion that “all peoples have the 

right to freely determine their political status and to enjoy the right to choose the form of their 

constitution or government.”55 Consequently, this means that people have the right to choose a 

non-democratic form of government, which could be oligarchy, absolute monarchy, or other 

forms. Even decades ago, Zubeida Mustafa acknowledged that “the internal aspect of self-

determination implies the right of the people of a state already recognized by international law to 

determine their own form of government.”56 
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     It stems from these interpretations of the right to self-determination that a human right to 

democracy could easily be in conflict with the former. Thus, the authors that promote the human 

right to democracy have failed to deal with this issue properly. Considering the relevance and 

certainty, but also the status it holds, the right to self-determination would prevail in hypothetical 

cases where an existing human right to democracy would collide with it. Consequently, if a 

people chooses to adopt a non-democratic system of government for itself, and it does so through 

a democratic process, the human right to democracy can not be invoked to annul it. As Makau 

Mutua strongly emphasizes: “It is my argument that the most fundamental of all human rights is 

that of self-determination and that no other right overrides it. Any right which directly conflicts 

with this right ought to be void to the extent of that conflict.”57 Even Thomas Franck 

acknowledges that self-determination, “by the terms of the very first article of the UN Charter, it 

achieved the status of a fundamental right of all peoples.”58 Meanwhile Olivier De Schutter goes 

one step further, claiming that “the right of peoples to self-determination has now acquired the 

status of jus cogens.”59 There is abuntant evidence for the magnitude of the right to self-

determination.  

     Additionally, a human right to democracy would create other difficulties as well, regardless if 

we understand it as a right to participation, or as a right to decision-making. This way, while the 

last point made in regard to Kirste’s arguments in favour of a human right to democracy (when 

he claims that it belongs to every human being, although the keyword in his definition is 

participation) exposes one of the features of the so-called human right to democracy, namely that 

it excludes several categories of human beings, such as non-citizens, people that do not have the 

citizenship of the country where they are located or do not have a nationality at all, people under 

a specific age, etc. At the same time, with some exceptions (such as the right to political 

participation), the legal texts which are the main sources of human rights, maintain that human 

rights belong to “everyone”. European Convention on Human Rights (ECHR) is even more 

specific, imposing duties to its member states towards “everyone within their jurisdiction.”60 

Amartya Sen described this alluringly when he wrote: “There is something very appealing in the 
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idea that every person anywhere in the world, irrespective of citizenship, residence, race, class, 

caste or community, has some basic rights which others should respect.”61 She makes a 

distinction between “rights that people can have simply by virtue of their humanity” and “those 

they have contingently on specific qualifications such as citizenship”.62 Other authors make a 

distinction between human rights, on one hand, and citizenship rights on the other. In this 

context, “citizens rights are linked not with humans, but with citizens and they are a recent 

phenomenon compared with human rights which are prebirth rights and belong to every homo 

sapiens. The second rights empower citizens to become active subjects of their political 

communities; they are recognized and realized only in states that follow a democratic order, 

based on constitution, and only by citizens that have a statehood.”63 Article 21 of the UDHR, 

which is mentioned as the evidence for the existence of a human right to democracy in 

international law, “is primarily concerned with members of a given political community 

(citizens), rather than individuals as such.”64 Nevertheless, this is not an insurmountable obstacle, 

because a human right can exist even if it imposes some exceptions based on objective criteria, 

which are not discriminatory. It is not against human rights principles to link some rights with 

citizenship, nor it is against public international law which allows a different treatment based on 

citizenship (obviously while respecting certain standards). However, the tendency should be to 

have fewer human rights based on citizenship. The mobility of people is greater than ever and 

there are more and more persons that live or reside in a country whose citizenship they do not 

have. All of them would be left without protection in the case of the human right to democracy. 

On top of that, in some countries is quite hard to gain citizenship, as procedures can be 

complicated and require years to fulfil the criteria required for citizenship. With the rise of far 

right-wing parties, and especially due to criminality, we are witnessing legislative changes 

requiring more strict conditions for individuals who are interested in earning citizenship. Jan-

Werner Muller, for example, writes about liberal nationalism being “likely to opt for immigration 

and integration policies that are highly assimilationist, place limits on political dissent”.65 Thus, 
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for these individuals, it is even more challenging to enjoy the right to democracy, as they need to 

fulfil several requirements in order to earn the citizenship and only then to have the right to 

participate in accordance with what a human right to democracy ensures. 

    However, the biggest challenges are the other preconditions that must be fulfiled in order for 

an individual to be able to participate and this way exercise his right to democracy, such as, for 

instance, to begin with the existence of democratic institutions. In this context, Gilabert argues 

that “the existence of a right to democracy does not depend on whether democratic institutions 

already exist”,66 but here he contradicts himself because he perceived the human right to 

democracy as an equal right to participation, and participation can not take place without 

democratic institutions that make it possible for individuals to participate. If not in and through 

democratic institutions, how and where is the right to democracy going to be exercised? 

     Thus, even if a narrow conception of a human democracy is accepted, the mere participation 

creates challenges and makes room for concern, because it is clearly not a simple process, and 

this has been recognized even outside the works dedicated exclusively to human right to 

democracy discussions. For instance, the British philosopher, Anthony Clifford Grayling in his 

general study on the meaning and principles of democracy shares the opinion that “the right to 

participate in democracy is not, as has been iterated several times in the foregoing, restricted to 

the right to vote. It is a right to inclusion; a right, at the very least, to the absence of barriers to 

participation – but as this is in practice not enough by itself, it entails a right to enablement to 

participation.”67 The author elaborates his view further by mentioning some prerequisites for 

people to participate, such as education, and health services. Matter in fact he touches upon a 

very important aspect of the so-called human right to democracy, which is the issue of 

preconditions that must be met to give life to a human right to democracy. Regarding democracy 

as a “political order characterized by free and fair elections, and a free press/media”, he argues 

that “the mere absence of coercion at a polling station is not enough for voting to be free, for if 

voters are not properly informed, or worse are actively misinformed, their choices are not free; 

so this freedom is connected with the freedom of the media, and the nature of their behaviour. 
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Are the media free? It is not enough that media of news and opinion are not censored or 

controlled by authorities in power, for where media are owned by individuals with agendas of 

their own, and/or where they are obliged by commercial pressures constantly to stimulate the 

attention of readers by partisanship, exaggeration, and a variety of distractions, they are in fact 

simultaneously anarchic and constrained, and both in the worst senses. Above all, the advent of 

the phenomenon of social media has weaponized all that is worst about propaganda, 

misinformation, deliberate falsehood, manipulation, interference. Cyberspace is the agora of an 

ochlocracy.”68 He cites some risks and challenges which are not merely theoretical, but very 

practical – as various examples these days show. The list of examples varies from states that 

intervene in other states during times of elections, including brutal forms of cyber interference, to 

propagandistic groups that spread misinformation, biased media that favour one candidate or 

party, rich people that spend high amounts of money as donations for their favourite politicians, 

propagandistic individuals, and many other stakeholders, who, in different ways, influence the 

voters in times of elections, using several methods. Free, independent and pluralistic media was 

recognized as an essential element by the former UN Commission on Human Rights as well. It is 

believed that the plularism of political parties is to be considered as a precondition for a human 

right to democracy.69 Additionally, a list of other tasks are put to governments to ensure that 

democracy can be realized in practice, including the elimination of “undue influence or coercion 

of any kind which may distort or inhibit the free expression of the elector's will.”70 Similarly, 

Bernard Crick elaborates the “conditions to modern democracy”. Beginning with the “role of the 

inhabitants”, he notes that “voluntary and individual participation is encouraged in modern 

democracies, but not compulsory”, indicating that many individuals may not be interested at all 

when it comes to such participation. Then he writes about the “typical social structure”, arguing 

that “a large middle class is essential”, because “extremes of wealth in the hands of a few can 

threaten democratic processes, and extremes of poverty remove people from the normal polity 
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and can threaten order.”. Furthermore, he mentions “the nature of the elite, type of economy, 

typical institutions of government, knowledge, diffusion of information (reliable, neutral, 

objective and accurate information about how the state is run), attitudes to politics.”71 

     Thus, even from this narrow definition of a human right to democracy, it is still too 

demanding, as it requires from the citizens of a mature age to be engaged actively in political 

processes: they must constantly be informed on political matters – to achieve this, pluralism in 

political specter and media is required, alongside an active civil society; they must be willing to 

actively participate in these processes; “even elections can be deeply defective if they occur 

without the different sides getting an adequate opportunity to present their respective cases, or 

without the electorate enjoying the freedom to obtain news and to consider the views of the 

competing protagonists”72; government should inform in advance and organize consultations, 

because, as Morsink argues, “since elected representatives must know what their constituents are 

saying, needing or wanting, a modern political representative has to communicate regularly with 

those constituents”73, due to the fact that “democracy depends on the interest and active 

participation of its beneficiaries. Being informed and having access to knowledge is a 

precondition to meaningful participation in a democratic system. Only those with a basic 

understanding of how the system works and knowledge of the mechanisms and institutions of a 

democratic society can contribute to and benefit from it.”74 These and other preconditions that 

are necessary for a human right to democracy, which involves primarily participation, give right 

to Amartya Sen when he says: “Democracy is a demanding system, and not just a mechanical 

condition.”75 

     As for the last feature regarding the definition of a human right to democracy, namely that it is 

a sum of other rights, in that case there would be no need at all for a human right to democracy. 

As Miller rightly puts it, “What is being added when we announce that there is a human right to 
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democracy, once we recall that many of the rights associated with democracy such as free speech 

and freedom of association qualify as human rights on independent grounds? If a less extensive 

right will do an adequate job of ensuring that basic needs are met, then a more extensive right 

cannot be justified as a human right, even though it might be justified on other grounds.”76 

Despite the indisputable fact that human rights are intertwined with each other and should be in 

conformity, existing in harmony altogether, nevertheless they should have different substance. 

There is no reason, nor there is any logical argument, that two rights can have the same meaning. 

Every human right must have its own particular substance/content. In addition to the argument 

that these rights have an independent existence and do not need a new right named as a human 

right to democracy, Joshua Cohen claims that “the rights of dissent, expression, and conscience 

are included in the right to self-determination.”77 

     Summa summarum, the current writings on the issue of the human right to democracy have an 

initial research gap that is related to the very definition of this right. Not only there is no single 

definition which is maintained by the promotors of that right, but even from the common 

definition which includes their common elements, there are many issues that have been left 

without substantial treatment. Moreover, that definition does not portray democracy as a value in 

itself that is based on the notion of the inherent dignity and exists simply in virtue of our nature 

as humans. Hence, it is not compatible with the theory according to which human rights are 

rights that belong to every human in virtue of their nature as beings with inherent dignity, which 

might be described even as a moral conception of this human right. As Anita Horn argues, “a 

successful intrinsic moral claim for a human right to democracy must show that it is a right that 

each human has simply in virtue of being a human being. Democratic rights or institutions must 

have intrinsic value for maintaining a dignified human life.”78 Additionally, even if the normative 

agency is taken into consideration, nevertheless the definition projected by most of the authors 

does not fit, based on the argument that it lacks the two major components of the normative 

agency: autonomy and liberty, which, according to Griffin, are “at the center of normative 

agency. Autonomy is self-legislation, deciding one’s own goals in life, choosing one’s own 
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conception of a worthwhile life; liberty is being free to pursue that conception.”79 A human right 

to democracy defined merely as a right to participate, but not to decide, in the processes where 

decisions are made, does not involve autonomy as in the end those who govern may decide 

however they want, even differently from the will of the citizens; clearly that is not self-

legislation. As a consequence, it does not involve liberty either, as citizens will not be able to 

pursue their conception if the decisions made by those in power follow other conceptions. “A 

true human right must be in some way grounded in our human dignity— the dignity due to our 

personhood—and an entitlement merely to be listened to by a ruler who may be dismissive of 

one’s views is hard to see in that light”.80  

     Furthermore, several obstacles were identified in this chapter, including the justiciability of 

the right to democracy, the compatibility with the right of self-determination, the preconditions 

that make individuals able to enjoy the human right to democracy (citizenship and age; 

eliminating the barriers to participation; securing proper education for every citizen; awareness; 

continuous information on political matters…) and the duplication of existing rights (freedom of 

expression, association, assembly, the right to vote). In the upcoming chapters, other hindrances 

will be discussed, including that regarding the equal status that individuals must have in order to 

enjoy the human right to democracy, and the issue of universalism. 
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II. THE EXISTENCE AND JUSTIFICATION OF A HUMAN RIGHT TO DEMOCRACY 

 

The famous Latin maxim “ubi societas ibi jus” tells that laws are not a recent invention, but they 

have appeared very early among humans. Considering that humans, for several reasons, have 

always lived in groups, they needed some norms to coordinate their activities and, most 

importantly, to maintain harmony in order to ensure a peaceful coexistence with each other.  

Such norms have dealt with various issues, starting from the most basic ones. But, as humans 

have evolved and improved their ways of organizing in collectivities, the same thing has 

happened with norms and they have offered more and more protection to individuals. Today 

there is an abundant set of norms enshrined in international agreements and national laws that 

recognize numerous human rights. Here appears the first dilemma: how can human rights be 

identified? 

     First things first, it is important to make a distinction between legal and non-legal rights. That 

is because there are different sources of rights, including philosophical and religious sources. For 

instance, one might argue that the Holy Bible recognizes several rights to humans, such as the 

right to life (e.g. “thou shalt not kill” – one of the Ten Commandments – framed as an objective 

rule); many great thinkers, in different eras, have written about rights that humans possess (e.g. 

Thomas Hobbes wrote about the right against self-incrimination, by claiming that “no man is 

obliged to accuse himself”.81), etc. But, although human rights can be analysed from different 

aspects and may be inspired by religious, philosophical, and other texts, what matters is the legal 

aspect. Only when a right is protected by law, then it can have power and can make a difference 

in the world. One of the most famous thinkers who has held such a position (at least similarly), 

perhaps even in an extreme form, was Jeremy Bentham. As Hohfeld observes, “Bentham had 

argued that talk about rights made sense only within a legal framework.”82 

     Having said this, the second distinction that should be made is the one between legal rights, 

on the one hand, and human rights on the other. As Carl Scutch acknowledges, “legal rights are 

not necessarily the same as human rights.”83 For instance, a German citizen might have the right 
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to drive with limitless speed on highways, but that does not make such a legal right a human 

right too. The rationale behind this distinction is to strip the states of their right to decide 

unilaterally which human rights exist, and this way ensure more protection for every individual 

around the world. Thus, the distinction between legal and human rights indicates that there are 

some rights that exist to all human beings, irrespective of what some states might think about 

them. This idea is similar to what the former British judge, Tom Bingham, wrote: “Law cannot 

be simply what is dictated by political authority or issued by the state.”84 There is no doubt that 

this applies to national laws due to the indisputable fact that human rights are part of 

international law and consequently a concern of it, but this is also applicable in the international 

arena as well, in the sense that states can not, for instance, adopt a treaty that would allow 

slavery. Hence, the emergence of new human rights is dependent on two factors: i) the will of the 

states, expressed mainly through international agreements (it can also happen through other 

sources of international law, such as customary international law); ii) the content of the right at 

stake. These two factors, which we can name respectively as the subjective and objective factors, 

should appear cumulatively. In this context, James Griffin argues: 

“No matter who we are, we cannot establish the existence of a human right just by 

declaring it to be one. For example, the Universal Declaration contains a right to periodic 

holidays with pay, to which the overwhelming and cheering reaction has been that, 

whatever that supposed entitlement is, it is certainly not a human right.”85 

The point is that a human right to democracy can not emerge simply because some authors claim 

that UDHR or ICCPR contain such a right. In addition to that, attention must be paid to the 

elements of human rights. 

 

A. Elements of human rights: does democracy contain them?      

Griffin writes that “in the case of ‘human rights’ there are so few criteria to determine when the 

term is used correctly or incorrectly.”86 By this, he implies that there are, nevertheless, some 

elements or criteria – as he calls them – that a right should incorporate in order for it to be 
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classified as a human right. Only when a right contains the necessary elements and is recognized 

in a source of international law then it reaches the level of human right.  

     The issue of the elements is very much related to the definition of human rights itself. But, 

just like the elements, even the definition is not an easy task. In his well-known book, “Principles 

of Philosophy”, Descartes wrote that “giving logical definitions to simple and clear matters only 

makes them harder and more complicated”.87 Similarly, Jacques Maritain held the opinion that 

“there is no task more unrewarded than to try to rationally define ordinary notions that have 

arisen out of practical necessity”.88 Obviously, “human rights” might be considered as an 

ordinary notion, since it is used overwhelmingly in many sites; it is used that often and by that 

many subjects (lawyers, politicians, activists…), that the focus is not put at defining human 

rights. Nonetheless, it is important to provide a definition because from that we can draw the 

elements of human rights. Hence, an attempt will be made to give a definition first, before 

digging into the area of the elements of human rights. Such a task requires primarily an analysis 

of the current international documents’ frameworks and writings of highly qualified scholars. 

Regarding the lattest, it is interesting that many distinguished experts of international law do not 

try to define human rights, even though they write about them, as no book on international law 

can be imagined without a chapter on human rights. Such experts include the names of Ian 

Brownlie, Malcolm Shaw, Jan Klabbers, James Crawford, and the list goes on… No attempt to 

provide the readers with a definition of human rights can be found in their respective books on 

international law. Usually, the authors who come up with definitions of human rights are 

philosophers or lawyers who write specifically about human rights. Some of them will be cited 

below: 

Maritain (mentioned above), one of the experts who took part in the drafting of the UDHR, 

describes human rights as “inalienable rights, inherently possessed by human beings, which exist 

earlier than written laws, and state does not have to give, but only recognize them as universally 

valid.”89  
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According to Weston, human rights are “rights that belong to an individual or group of 

individuals simply for being human, or as a consequence of inherent human vulnerability, or 

because they are requisite to the possibility of a just society. Whatever their theoretical 

justification, human rights refer to a wide continuum of values or capabilities thought to enhance 

human agency or protect human interests and declared to be universal in character, in some sense 

equally claimed for all human beings, present and future.”90 

For Donnelly, human rights are “inalienable rights belonging to individuals based on their nature 

as human beings; they protect potentials, attributes, and entitlements, which are essential for a 

decent life.”91 

A definition of human rights can also be drawn from the Preamble of the UDHR, which states: 

“Whereas recognition of the inherent dignity and of the equal and inalienable rights of all 

members of the human family is the foundation of freedom, justice and peace in the world.”92 

Meanwhile, the Preamble of the ICCPR reads as follows: “… recognition of the inherent dignity 

and of the equal and inalienable rights of all members of the human family is the foundation of 

freedom, justice and peace in the world. These rights derive from the inherent dignity of the 

human person.”93 

     Based on the definitions given above, but also other non-given definitions, which are very 

similar, there are certainly some common features which can serve the objective of formulating a 

general definition on human rights. Hence, we may define human rights as inalienable rights 

which belong equally to every human being in virtue of and inherent in their humanity. 

Considering that they are not concerned with every detail of our lives, but only the most 

important facets, protecting life, liberty, security, etc., it is correct to add that human rights are 

also fundamental. Thus, human rights are inherent, inalienable, fundamental, universal, and equal 

(egalitarian). These are the five core elements that constitute a “human right”. Needless to say, 
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other elements can be added, such as inter-relativeness, for instance, because human rights are 

interrelated with one another, but those five are indisputable and form the basic components of 

every human right. Bearing all these in mind, it must be shown that democracy is inherent, 

inalienable, fundamental, universal, and egalitarian, and therefore fulfils all of the elements of 

human rights. On the contrary, if democracy does not entail those elements, the conclusion will 

be that democracy is not a human right. This second position is maintained by the author of this 

thesis, as it was already noted in the introductory part. Meanwhile, the authors who claim that 

there is a human right to democracy have not made any comprehensive attempt to prove that 

democracy contains all these elements. 

 

1) Is the right to democracy inherent? 

Inherence is the first element listed above and, by all means, the most basic and typical one. 

There is no doubt that human rights are inherent and there are several reasons that can be listed 

to support that claim. Humans are the reason why human rights exist, as the name itself shows: 

“human” rights. Humans are the cause, meanwhile human rights are the effect. Without humans, 

there would be no human rights. The entire system of human rights in international law was built 

after the horrors that humans experienced by other humans in two world wars, aiming a mission 

to protect humans from human rights violations – that being a consensus among human rights 

and international law scholars. For instance, in this context, Brownlie and Crawford share the 

opinion that “the events of the Second World War, and concern to prevent a recurrence of 

catastrophes associated with the policies of the Axis Powers, led to a programme of increased 

protection of human rights and fundamental freedoms at the international level.”94 Most 

importantly, the features which all humans share are the main and direct cause that make human 

rights inherent, or, as the African Charter on Human and Peoples’ Rights frames it, “fundamental 

human rights stem from the attributes of human beings.”95 Human agency can be mentioned as 

an example of a basic feature/attribute in that context. 

     Inherence is very well established as an element of human rights because its roots are 

considerably old and it can be found everywhere. If there is a stance on human rights for which 
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there is a universal consensus, that is the stance that human rights are inherent in human beings. 

Usually, this element is closely connected with dignity. No matter if we are referring to books 

written by lawyers, philosophers, theologians, or anyone else, the position that human rights are 

inherent is defended by each one of them. Moreover, inherence is also mentioned in human 

rights treaties, be their global or regional. UDHR and ICCPR, which were cited previously, are 

examples of that: they refer to the “inherent dignity” as the ultimate source of human rights. The 

Arab Charter on Human Rights, which is relatively recent compared to other human rights 

treaties, speaks about “the dignity of the human person whom God has exalted over since the 

beginning of the creation.”96 

     It must be acknowledged that Christian teachings have given a remarkable contribution to the 

argument that human rights are inherent. The Bible itself states that “God created man in his own 

image.”97 This is a strong verse regarding the dignity and inherence of human rights, because 

dignity literally means worth, from Latin. The Oxford English Dictionary translates and 

interprets dignity as “the quality of being worthy or honourable; worth; worthiness; nobleness; 

excellence.”98 According to the Bible, God is the creator of everything, including all creatures 

that exist. But it is only man, among all creatures in the world, that is compared to God. This 

clearly shows how much worth man has, and it is this concept that lays down the path for 

inherent human rights. Christian theologians have paid much attention to human dignity in 

general. “Christian anthropology begins with the fact that God entrusted the world to man, who 

is the bearer, creator, and goal of all socio-political institutions. Man can never be someone’s 

tool, but always a subject and an end itself. Man has a privileged and irreplaceable place in the 

cosmos, and he is invited to rule the world. Compared to other beings, man is endowed with 

skills for further development and has a limitless opportunity to reach that, as a rational and 

sublime being. Man has divine attributes and, as a parable of God, is skilled and authorized by 

God to rule.”99 Based on this dignity, upon which man has a privileged place among all 

creatures, Christian thinkers have developed further the idea that there are some rights inherent 

in every human being, which are clearly not granted by the states. The Compendium of the 
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Social Doctrine of the Church includes a chapter on human rights, where the position of the 

Catholic Church is explained through biblical references. The elaboration given there is that “the 

roots of human rights are to be found in the dignity that belongs to each human being and is 

inherent in human life equally to every person. The ultimate source of human rights is not found 

in the mere will of human beings in the reality of the State, in public powers, but in man himself. 

Human rights are inherent in the human person.”100 Natural law, too, regardless if it was 

represented by authors influenced directly by Christianity, or secular authors, embraced the idea 

that human rights are inherent in every human being. 

     With that being said, it is indisputable that inherence is apparent in every human right. 

Inherence is usually immemorial too: there is no specific time when a human right became 

inherent. They are inherent since humans have existed, thus their birth time is the same as the 

birth of human beings. No one may ask when humans gained their right to life, or when did the 

need for it appear, or even the reasons for such a human right; they are all obvious. However, 

when it comes to democracy, as a human right, it is the opposite. Additionally, a human right to 

democracy seems not to belong to humans in virtue of their essence, but based on some 

preconditions such as age and citizenship, meaning a sort of membership in a given political 

community. While for the right to life, it can be said that it is intrinsic because without it humans 

can not even exist, it remains unclear why should democracy be considered as intrinsic: what 

makes it as such? Probably nothing. Humans can have a decent life without democracy. Matter in 

fact, “the democratic idea was not really born until the seventeenth century, it would seem that it 

makes no sense to speak of the right to democratic participation in earlier times and in 

premodern societies.”101 

     Whilst the promotors of a human right to democracy usually ignore the issue of the elements 

and have not paid much attention to give arguments on why should it be qualified as inherent, 

Gilabert has written about “democracy’s intrinsic significance as expressing due respect for 

people’s status as agents sufficiently able and equally deserving to be the ultimate rulers of the 
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political system to which they are subject.”102 This argument can be used in favour of the idea 

that democracy is inherent, but it can also lead to a nonsense combination of words, because if 

everyone deserves equally to be a ruler or a governor, then who is going to be governed? 

Furthermore, regarding the argument that a human right to democracy should be considered as 

inherent as it ensures the intrinsic equality of all human beings, then why should some persons 

be excluded from this right? Aren’t non-citizens equal as well? Also, even in democratic 

countries, there are positions that can never be hold by citizens: for instance, in Spain, not every 

citizen can become a king; in the United Kingdom as well, and so it is in many democratic 

countries which are monarchies and the absolute majority of individuals can never become 

monarchs. Furthermore, as Arneson argues: “I do not see any reason at all to accept the claim 

that only choice of democracy can express the idea that persons have equal basic moral 

status.”103 

     Similarly, Morsink’s argument that “the right to democratic participation should be seen as 

inherent because it expresses our species capacity to control our environment and because it is a 

means for the delivery other human rights”104, might be judged as problematic, as it would create 

a sort of inequality between those that have more capacity to control the environment and those 

that do not. A rich person, with a lot of funding and connections, will be favourite to control the 

environment against a poor person with no funding and connections and probably even lower 

education. Meanwhile, related to the other point according to which it is a means for other 

human rights, this can be used for the justification of a human right to democracy, and not as 

evidence of inherence. 

    Likewise, Amartaya Sen’s arguments on the inherence of a human right to democracy are not 

convincing. He claims that “political and social participation has intrinsic value for human life 

and well-being. To be prevented from participation in the political life of the community is a 

major deprivation.”105 In another article, “Sen posits the intrinsic value of political and social 

participation as an essential part of human life and well-being. Human freedom is defined as an 
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indispensable part of a self-realizing existence.”106 However, Sen ignores the fact that 

participation can amount to nothing if it is not accompanied by decisions that are in accordance 

with the views shared by the participants; in such cases, it is unlikely to prescribe political 

participation as something that has intrinsic value, if individuals only participate as spectators but 

do not have any decisive role in decision-making. 

     Therefore, taking all of the arguments into consideration, a human right to democracy does 

not seem to fulfil this element. There is no form of government that is inherent to humans, they 

are simply inventions that change from time to time. 

 

2) Is the right to democracy inalienable? 

One of the most remarkable and controversial phrases in Franck’s “Democracy as a Human 

Right” article is that the “notion of democracy here set out does not encompass the notion of 

inalienable rights of the U.S. Constitution.”107 I could not agree more with this stance, but only 

add that the human right to democracy, in general, is not inalienable. As Benedek argues, 

“inalienable means that they apply everywhere and can not be taken away from the human 

person even with his or her agreement.”108 Not only a human right to democracy does not apply 

everywhere, but furthermore it can be taken away from the human person. The idea that a human 

right to democracy can not be taken from a person even with his or her agreement is 

contradictory with the idea that peoples, under the right of self-determination, may choose to 

take away democracy and bring another form of government. Moreover, democracy as a form of 

government, is currently defended – and even justified as a human right – on the basis that it is 

better than other forms, or as Churchill rightly put it the least bad form. This implies that if a 

better system is invented in the future, democracy will cease to be defended and chosen because 

it will lose its main argument and reason, that of being the best. “No association could maintain a 

democratic government for very long if a majority of the dēmos—or a majority of the 

government—believed that some other form of government were better.”109 One of the greatest 

thinkers of this century, Yuval Noah Harari, analyses how the idea of liberal democracy is losing 

 
106 Anita Horn, supra note, 53 
107 Franck, “Democracy as a Human Right”, supra note, 76 
108 Benedek, supra note, 38 
109 Zoe Lowery, supra note, 4 



44 | P a g e  
 

 

its followers and, due to many factors, is now at risk, pointing out that people all over the world 

see “the liberal vision as either undesirable or unattainable. Some discovered a liking for the old 

hierarchical world, and they just don’t want to give up their racial, national or gendered 

privileges. Others have concluded that liberalisation and globalisation are a huge racket 

empowering a tiny elite at the expense of the masses.”110 His observation is clearly relevant as it 

shows that democracy might be abandoned if the dissatisfaction towards it continues to grow. 

 

3) Is the right to democracy fundamental? 

As Andrew Clapham notes, “human rights are a special, narrow category of rights.”111 One of the 

features that human rights have, which makes them special in contrast to other rights, is the fact 

that they are fundamental. Even if we look at the evolution of human rights and their historical 

development, it is clear that different acts, be they national or international, offered protection to 

basic values and needs that humans have. It is by no accident that the rights of the first 

generation have included such elementary rights as the right to life, freedom from torture, 

freedom of religion, etc. Likewise, William Edmundson argues that “human rights recognize 

extraordinarily, special, basic interests, and this sets them apart from other rights.”112 Miller 

shares the opinion that “human rights are best understood by reference to basic human needs.”113 

Similarly, Stephan Kirste has summarized various approaches, including the evolutionary one, 

which portraits human rights as protecting fundamental interests or needs: “The evolutionary  

approach  assumes  that  human  rights  are  those rights, which in the course of history have 

proven to be central to being human. It is often assumed that human rights have the function of 

protecting fundamental human interests. An interest or need is fundamental if its violation or 

non-satisfaction concerns either death or serious suffering or the core area of autonomy. As 

Robert Alexy specifies: “Human rights are about the protection and satisfaction of fundamental 

interests and needs. An interest or need is fundamental if its violation or non-satisfaction 

concerns either death or serious suffering or the core area of autonomy”. “Joseph Raz too has a 

reciprocal thought in mind when he says that a human right exists when human interests are so 
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strong that they are sufficient to create corresponding obligations in others.”114 Similarly, other 

authors claim that “human rights tend to protect aspects of human nature that are fundamental to 

human existence”.115 It is hard to find a basic need or interest which is protected by democracy 

as a human right, let alone to claim that democracy is fundamental to human existence. 

     The argument given by Morsink about the human right to democracy leading to “human 

flourishing and the full and free development of our personalities”116 seems very extensive and 

opens the path for a large range of potential human rights, as there are many things that lead to 

human flourishing. As an author puts it, “such overinclusiveness is not harmless error, because 

rights inflation devalues the currency of human rights.”117 

     Miller dismisses the existence of a human right to democracy and one of the arguments he 

uses for that is that such a human right does not coincide with a human need, following somehow 

a minimalist approach. “I do not think one could argue that there is a human need for democracy. 

I understand human needs by referring to the conditions required to lead a minimally decent life, 

and it seems clear to me that one can have such a life without living in a society that provides 

one with opportunities for democratic political participation”118, he explains. Furthermore, 

according to Richard Arneson, “rights or purported rights to exercise power over other people’s 

lives should not be included within the set of fundamental rights. I rule out the right to a 

democratic say (an equal vote in a democratic political procedure) as a candidate for the status of 

fundamental moral right”.119 Thus, he argues that a right to democracy is not to be considered as 

fundamental. 

     We find no arguments claiming that democracy is fundamental in the writings of the authors 

that support the idea of a human right to democracy. They also to avoid the fact that “from the 

time of the Greeks until the 18th century we hear no loud or interesting voices speaking of 

democracy as either a doctrine of principles and institutional arrangements to be put into practice 
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nor as a theory that might help to explain the rise and fall of states”120 If a human right to 

democracy is fundamental for individuals, they would seek and implement democracy; they 

would not remain indifferent.  

 

4) Is the right to democracy universal? 

One of the main attributes that human rights have is the fact that they are universal. Matter in 

fact, universalism forms the very essence of human rights, and we know that a human right exists 

by verifying that it is universal. By the very definition of human rights, as a consequence of the 

fact that they belong to every human being simply on the virtue of being human, they must be 

spread universally, as every human – regardless of the living place – is entitled to their 

protection. Usually, there is no debate over the existence of human rights (with some exceptions, 

especially for recent topics), but just over their content. For instance, there is no debate whether 

humans have a right to life or not, while there might be debates over the time when life starts or 

some particular issues such as assisted suicide. However, when it comes to the human right to 

democracy, there is clearly no such universalism. It must be emphasized, in the very beginning, 

that even proponents of it acknowledge directly that the human right to democracy is not 

universal, or, minimally, they show skepticism about it at least.  

     One of – if not the most – well-known supporters of the idea of a human right to democracy, 

Thomas Franck, expressed: “while inalienable and nonderogable rights have an important role to 

play in the development of a code of international human rights, they are acceptable precisely as 

to matters on which a cross-cultural consensus has formed. A right not to be deprived arbitrarily 

of life or liberty may be an example. There is no such clear consensus on the configuration of the 

right to political democracy; nor is it necessary, or even desirable, that such a consensus should 

be sought at present.”121  

    Another advocate of the human right to democracy, Pablo Gilabert, also admits that “the idea 

of a right to democracy is not the subject of complete consensus, as the rulers of some countries 

still reject it, or do not publicly endorse it. But the tendency is toward its recognition in 
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international law and in human rights political practice.”122 Nevertheless, in the same article, 

later he maintains that the human right to democracy is universal because, according to him, 

every society needs democracy, claiming that “arguments for democracy clearly address abilities, 

interests, and threats that are likely to exist in any society.”123 However, this argument can not be 

left without criticism, as he states a presumption, not a fact, when he claims that “every society 

needs democracy”. Moreover, even if that would be true, it would still not prove that the human 

right to democracy is universal. Every society might need high salaries, but this is nowhere 

evidence of the universality of high salaries. 

     Democracy itself is not universal, as there are many countries for which democracy is simply 

a foreign concept, on many occasions portrayed as something imposed by the West, or simply a 

system that is not desirable for different reasons. For instance, the first and third largest countries 

in the world, Russia and China, are not used to democracy. For the first case, Orlando Figes 

explains why democracy is something not desired in Russia and why it simply can not function 

there. This can be summed up with the quote of Catherine the Great, “who maintained that a 

country as big as Russia needed to be governed by autocracy: ‘Only swiftness of decision in 

matters sent from distant realms can compensate for the slowness caused by these great 

distances. Any other form of government would be not merely harmful, but utterly ruinous for 

Russia.’“124 China, too, due to various reasons, has rejected democracy. However, it has seen an 

economic growth and major development in various areas, including military and technology. 

This can be explained by Grayling’s observation that “tyrannies are greatly more efficient than 

democracies. Democracy is an inefficient way of managing a state, given the time and energy 

consumed in debate, and the disruptive changes in policy, econonmic direction, and law that can 

follow changes of government after elections.”125 Furthermore, the same author classifies some 

countries as democratic, including “the states of Europe and North America, together with 

Australia, New Zealand and Japan”, but adds that “even these states fall short of what the 

concept of democracy fully entails; the major democracies of the advances world can only be 

regarded as, at best, partial democracies.”126 However, even if we recognize them as typical 
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democratic countries, there are many other countries in the world, besides China and Russia, that 

are clearly not democratic. As statistics shows, “according to EIU’s measure of democracy, 

almost half of the world’s population live in a democracy of some sort (45.4%), but only 7.8% 

reside in a “full democracy” (scores above 8.00). Substantially more than one-third of the 

world’s population live under authoritarian rule (39.4%).”127 

 

figure 1) Democracy Index 2023. Source: Economist Intelligence Unit (EIU) 

These numbers for 2023 are significant: while the fact that a state is democratic does not ipso 

facto or ipso jure lead to the conclusion that a human right to democracy exists in that country, 

the other way around is true: a human right to democracy does not exist in states that are not 

democratic. It is beyond absurd to believe that a country with an authoritarian regime, for 

instance, can secure the right to democracy. Moreover, in some countries not only it does not 

exist, but it can not exist as long as they follow some particular systems, such as Sharia law. 

There are many arguments that can be raised against a human right to democracy in countries 

that apply that system, but two are of great importance: the first is that a human right to 
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democracy, as it was explained, involves participation which is highly valued in the lawmaking 

process. In this regard, Benhabib argues: 

“I accept here Jürgen Habermas’s insight that the democratic principle states that only 

those statutes may claim legitimacy that can meet with the assent (Zustimmung) of all 

citizens in a discursive process of legislation which has been legally constituted.  

Only if the people are viewed not merely as subject to the law but also as authors of the 

law can the contextualization and interpretation of human rights be said to result from 

public and free processes of democratic opinion and will-formation”128 

Also in Stephan Kirste’s explanation, the right to participate in the establishment of rules is a 

crucial aspect of a human right to democracy, or, as Griffin acknowledges, democracy requires 

that citizens “must decide the content of all laws.”129 This is an element that can not be fulfiled 

by a country that applies Sharia law. Even if people choose in a democratic way to have Sharia 

law in their country they will accept a legal system whose rules were not created and can not be 

changed by them. This is because the source of such rules is God (according to Sharia), or as one 

of the most prominent Islamic scholars, Muhammad Hamidullah had written “God is the 

sovereign and source of all law.”130 “The belief that God is the sole lawmaker derives directly 

from the narrative of the Muslim faith, la ilaha illa Allah, which, in this context, might be 

interpreted as there is no other lawmaker except Allah (God).”131 Therefore, under Sharia law, 

individuals can not exert their right to democracy as they can not participate in the process of 

drafting their basic laws or amending the laws. It suffices to have a look at the existing 

constitutions of the countries that have embedded Sharia law to have a clear picture of this 

explanation: i.e. the Constitution of the Islamic Republic of Afghanistan provides: “no law shall 

contravene the tenets and provisions of the holy religion of Islam in Afghanistan.”132  

As Ed Husain observes, “as man-made law has become dominant in the West, Muslim activists 
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have rallied under the Sharia. A survey in 2011 found that 87% of the population in Egypt 

wanted Sharia to hold official legal authority.”133  

     The other inescapable challenge regarding the Sharia law is that it does not recognize 

democracy at all: not just as a right, but even as a form of government. One can come up with the 

argument that the fact that for instance Quran does not mention democracy does not mean that it 

prohibits it, however, Muslims are obliged to follow the examples of Mohamed, and the second 

source in Sharia law includes the “traditions of Mohamed, his sayings, approvals, and 

actions.”134 The importance of Mohamed and the duty to follow him can be inferred directly 

from a passage in the Quran where it is written explicitly: “he who obeys the Messenger, obeys 

Allah”135 The Quran teaches Muslims that if they wish to draw closer to God, they should 

emulate the ways of the Prophet.”136 Thus, there is no dilemma that what Mohamed did in his 

life is a source of Sharia law and that every Muslim must follow his example, as in their belief he 

is considered to be the greatest person that has ever lived in our planet. As a consequence, the 

leaders of the countries that govern countries that have Sharia law, which are at the same time 

Muslim believers, must personally follow the example of Mohamed, due to their religious 

commitments, and also the laws of such countries must incorporate the acts of Mohamed. In this 

context, it must be taken into account that, except for being a religious figure, he was also a 

political one. He set an example of how should a community (read as: a state) be governed. And 

what was his example which is important for a human right to democracy? “He founded a State, 

which he administered as supreme head, maintaining internal peace and order, heading armies 

for external defence, judging and deciding the litigations of his subjects, punishing the criminals, 

and legislating in all walks of life”137, meaning that he concentrated all sorts of powers in his 

hands: legislative, executive, judicial, and even the military power. Despite the way of organizing 

the administration, as it is obvious that he needed other individuals holding certain positions as 

well, “Muhammad would have the final word in all differences, and that there was no limit to his 
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power of legislation.”138 This contradicts one of the tenets of a human right to democracy, which 

is perfectly described by Grayling, who writes about the importance of “defining and limiting the 

competencies of those entrusted within the exercise of legislative and executive powers. In an 

absolute monarchy there are no such constraints; that is what ‘absolute’ means, and it therefore 

further means arbitrary and unrestrained.”139 How can we then expect from Afghanistan, Iran, 

Saudi Arabia, and other countries that apply Sharia law to recognize a human right to democracy 

to their citizens? The answer can be found in some valuable passages that Makau Mutua has 

written: “As currently constituted and deployed, the human rights movement will ultimately fail 

because it is perceived as an alien ideology in non-Western societies. The movement does not 

deeply resonate in the cultural fabrics of non-Western states. In order ultimately to prevail, 

human rights movement must be moored in the cultures of all peoples.”140 This is applicable to 

Russia, China, many countries in different parts of the world, and foremost Sharia-law countries, 

who simply can not have a human right to democracy as long as they have that system: the only 

way for them to have a human right to democracy is first to abolish the Sharia legal system.  

Even a Western scholar, Morsink, argues that “the right to democratic participation is a typically 

Western and modern invention.”141  

     Conclusively, as long as 1/3 of the countries of the world (more than 35%) are authoritarian, 

the cross-cultural consensus, which Thomas Franck mentions, is nowhere near when it comes to 

the acceptance of a human right to democracy. 

 

5) Is the right to democracy egalitarian? 

     Equality is the last, but not least, basic element of human rights. Sometimes, it is written that 

human rights are equal (instead of egalitarian), but the meaning is the same. It is of no relevance 

whether human rights are described as “equal” or “egalitarian”, the idea is that in principle they 

belong to every human being, without any distinction such as sex, race, ethnicity, religion, etc. 

As it was mentioned before, there is a consensus that the emergence of human rights in 

international law has taken place after the end of the Second World War (WWII). This argument 
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is shared perhaps by every author. Nevertheless, different authors tend to mention different 

sources when they speak about the origins of human rights, such as religious ones (Buddha’s 

teachings, Hinduism’ principles, The Holy Bible, The Quran, etc.); old documents (i.e. Magna 

Carta); national declarations (American Declaration of Independence, the French Declaration of 

the Rights of Men and of the Citizen, etc.), or other texts. This way, one might put the origins of 

human rights in question. However, the answer is clear: it was the UDHR that contained a 

catalogue of various human rights belonging to every human being without discrimination. 

Precisely because it treated human rights as egalitarian, it is this document, and not the 

precursory ones, that is recognized as the cornerstone of the internationalization of human rights. 

As Andrew Clapham observes, “Magna Carta can not really be seen as an exemplary human 

rights violations, because human rights, as that term is understood today, belong to all human 

beings and therefore can not be restricted to a selected group of privileged men.”142 This explains 

why the UDHR is considered as a landmark document, despite the fact that it is not legally 

binding ipso jure. Its significance stands on the fact that it recognizes human rights to everyone. 

The subject of human rights is every human being, and not only some human beings based on 

some subjective features they may have, such as race, religion, occupation, welfare, etc. Simply 

said, without equality, there can be no human rights. Hence, a putative human right that do not 

offer guarantees that it will be applied equally can not be accepted as a human right. Thus, in 

order to answer the principal question “Is there a human right to democracy”, first we must 

answer the question of equality. For that, Miller has a general formula: “First, we must examine 

each candidate right to ensure that recognizing it would not impose obligations on others that 

would violate their candidate rights – the rights we recognize as human rights must be consistent 

with each other.”143 According to the author of this thesis, a candidate right of democracy would 

violate the people’s right to self-determination, because it would impose a specific form of 

government (democratic) regardless of the will of different peoples. 

          An important point in the author’s understanding of democracy and the discussion 

regarding equality is the myth about majoritarianism. Etymologically, democracy does not mean 

the rule of the majority, but the rule of all. It is well-known that “the Greek for rule was kratos, 
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and demos was 'the people'”144, as much as it is well-known that the greats such as Socrates and 

Plato were not persuaded by democracy. The idea that everyone should govern is nonsense: from 

a practical perspective, it never happened. There have always been people who simply did not 

govern or were excluded; from a theoretical perspective, it does not make sense because if 

everyone governs then no one would be governed by. Who are they going to govern, if everyone 

governs? This illogical description of democracy is made in order to ensure equality and prevent 

any majority from using their numerical advantage to the detriment of minorities. However, 

everyone has the right not to be discriminated against: thus, it is this right, and not democracy, 

that protects minorities and prevents the majoritarian tyranny. Hence, one can simply describe 

democracy as a system where in practice the majority – and not everyone – rules, bearing in 

mind that democracy coexists with the prohibition of discrimination which ensures equality 

among the citizens of a country. Therefore, every citizen has the right to participate in the 

decision-making process, but in the end, those decisions that earn the support of the majority will 

prevail. There is no need to iterate that other human rights restrain democracy and keep it limited 

within the borders – ensuring that minorities of whatever form will not be discriminated against. 

Behind all these arguments stands the viewpoint that democracy is simply a form of government: 

as such, democracy simply ensures that the decision-making procedures must be conducted in a 

way that promotes equal opportunities to every citizen to participate and decide (however, as 

stated above, in practice the majority will be “more equal” than the minority). It is the legal order 

which contains a set of human rights and mechanisms to deal with their application, that 

guarantees protection to individuals that live within a country. Therefore, the credit must not be 

given to democracy directly. 

     An author who promotes a human right to democracy, Allan Buchanan, argues that equality is 

enshrined in democracy. For him, “democracy is seen as an important element of the institutional 

recognition of the equality of persons, fostering equal consideration of interests such as respect 

for autonomy and concern for wellbeing by requiring that all persons have the same fundamental 

status and are considered as equal participants in political decision-making in their societies.”145 

Despite that his arguments sound appealing, human rights do not exist in abstracto but rather in 
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concrete spaces and time; they create obligations and authorizations for concrete persons and 

institutions. Miller raises a realistic point when he states critically that “another respect in which 

asserting a human right to democracy may be unhelpful, if we are addressing a society in which 

there is latent or open conflict between different social groups. Most commentators on societies 

that are sharply divided along lines of religion or ethnicity agree that the best hope of avoiding 

violent conflict is to create a power-sharing regime in which leaders drawn from the different 

factions have an incentive to reach compromises and to promote moderate solutions among their 

followers.”146 There is no need for a society to be in an open or violent conflict for these 

arguments to be useful, because every country in the world has different social groups that 

“compete” against each-other: firstly, it is hard to find monoethnic countries, thus in almost 

every country of the world there will be ethnic minorities (be there well-established ethnic 

minorities that have been living in a specific country for a long time, or minorities resulting from 

recent  immigrations; secondly, even if there are no minorities, such as ethnic ones, there can be 

different divergences between the same ethnic groups (based on territory: i.e. Eastern Germans 

vs. Western Germans in Germany, Southern Italians vs. Northern Italians in Italy, etc; religion: 

i.e. Christians vs. Muslims in Nigeria; or any other ground); thirdly, one must not neglect the 

bitter truth that “all animals are equal, but some are more equal than others”. Consequently, some 

social groups such as LGBTIQA+ people, women, old people…, will always be threatened by 

majorities which can be conservative, patriarchal, illiberal, or else. Hence, even if a right to 

democracy with the divergences within the people of a state do not lead to violent conflicts, it 

might very easily put some persons in a unfavourable position simply based on the fact that they 

do not constitute the majority in terms of numbers. It suffices to mention the position that 

members of the LGBTIQA+ people have in democratic countries, and for that, we do not need to 

mention controversial laws as one can very easily come up with a counter-argument that a human 

right to democracy would not suppose discriminatory laws, because the right to democracy 

would have to be harmonious with other human rights that promote equality, inter alia, 

nevertheless a person that identifies as part of the LGBTIQA+ community will have fewer 

chances of winning the elections, for instance; women will have fewer chances in being chosen 

as members of the parliament, or head the courts or other institutions, etc. Tom Bingham reminds 
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us of the risks that might appear from laws that are supported by illiberal majorities, stating that 

“in Nazi Germany, the law was an expression of the German nation, and the will of the German 

nation was incorporated in the Fuhrer.”147 The idea here is that a human right to democracy will 

favour majorities, whatever their construct is (be their ethnic minorities, religious, or any kind of 

nature) on the damage of the rest of the population. This is more or less the risk of “the majority 

of tyranny”, as many authors, such as Andrew Clapham, call it; or how Grayling frames it 

“everyone is in a minority of some kind on some question and everyone’s individual and 

minority status requires defence against such majorities as emerge from time to time – on capital 

punishment, opposition to abortion, hostility to immigration.”148 

      Miller acknowledges that there might be creative solutions for this, as he mentions that 

“constitution may be designed explicitly to counteract majority domination – for example 

constituencies may be rigged so that minority groups are over-represented in the legislature. 

Since political equality and majority rule are standardly taken to be defining features of 

democracy, these arrangements may not appear very democratic, and asserting a human right to 

democracy would be a way of demanding that they be replaced by institutions that give grass 

roots majorities greater control over decision-making. But once again, this may not be conducive 

to the protection of other human rights.”149  

     Lord Acton, a prominent thinker of the 19th century, wrote some remarkable sentences: “It is 

bad to be oppressed by a minority, but it is even worse to be oppressed by a majority. Athenians 

understood that in order to ensure freedom, justice, and law, it was as necessary to refrain 

democracy as it was to limit oligarchy. In Plato’s time, constitutions were invented to curb 

democracy, just as modern constitutions were invented to limit monarchy. Monarchy hardens 

into despotism. Aristocracy shrinks into oligarchy. Democracy expands to numerical 

superiority.”150 Thus, it is clear that democracy is far from being perfect and a human right to 

democracy would not be compatible with the element of equality. 

 
147 Tom Bingham, supra note, 67-68 
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     In addition to all these arguments, it suffices to reiterate the preconditions that a human right 

to democracy imposes: they can easily put some individuals in an unequal position against 

others. 

 

B. Justifications for the human right to democracy 

 

The first question that may appear when it comes to the justification of human rights is that of 

why do we even need a justification for them in the first place. James Griffin has answered this 

by offering several arguments. “Having agreement only on a list of human rights, and not on any 

reasons behind it, has major drawbacks. A greater measure of convergence on the justification of 

the list might produce more wholehearted promotion of human rights, fewer disagreements over 

their content, fewer disputes about priorities between them, and more rational and more uniform 

resolution of their conflicts—all much to be desired”151, he argues. The issue of justification 

should not be confused with that of the existence, because “the question of what human rights 

are and the question of what justifies their existence are clearly distinct.”152  

     “In the case of democracy, for example, we need to be clear whether it matters to us 

instrumentally, for the other goods and values it helps to promote, or whether it matters for its 

own sake.”153 Mostly, the arguments provided for the justification of a human right to democracy 

are instrumental, linking it to other rights and claiming that democracy is essential to protecting 

them. Usually, such authors support their position with practical examples coming from 

democratic countries, suggesting that the respect, protection, and fulfilment of human rights in 

general is much better than in other countries, which are not (fully) democratic. They draw lines 

between democracy and specific human rights, especially the freedom of expression, association, 

assembly and similar rights. That is what Anita Horn names as instrumental moral conceptions, 

explaining that “a successful moral instrumental claim for a human right to democracy must 

show that other human rights are thereby guaranteed or that political preconditions for a 

dignified life are secured.”154 
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     According to Cruft, Liao, and Renzo, “the justification for the existence of a special class of 

rights called ‘human rights’ is that they protect certain distinctive features of humanity. In 

instrumental terms: human rights are useful or essential means to realize or further valued 

features of human lives.”155 

     In this context, Thomas Christiano speaks of the “central role democracy plays protecting 

other fundamental moral rights in political societies and in international society. Democracy is 

essential to the protection of very urgent and widely accepted human rights.”156 Further 

defending his instrumental justification for the right to democracy, he compares it to other 

existing human rights, which, according to him, exist simply because they are instrumental to 

other rights. “There are a number of rights of great importance whose value is primarily 

instrumental, such as the right to a fair trial, or at least the components of this right, such as the 

right to confront one’s accuser or the right to remain silent. These are commonly in the lists of 

human rights, but the first arguments one would give for them are instrumental. In this respect, 

the rights argued for are protective rights: they enable persons to defend their rights to personal 

integrity from violation by others.”157 According to him, “minimally egalitarian democracy is in 

fact the best kind of institutional setup we know of for protecting these rights. No democracy no 

matter how egalitarian has the right to authorize torture, political imprisonment, or state murder 

or disappearance.”158 

     It might be admitted that one way to assess the arguments that present an instrumentalist 

justification for a human right to democracy, linking democracy directly with the respect, 

protection, and fulfilment of human rights, is to compare the situation regarding the two 

components, democracy and human rights, in different parts of the world.  
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figure 2) Democracy Index 2023. Source: Economist Intelligence Unit (EIU) 

  

     In spite of the fact that it might be true that countries that perform better in the democracy 

index have a better situation regarding human rights as well, that can not serve exclusively as 

indisputable evidence that having a democratic form of government will necessarily lead to 

better protection of human rights because those democratic states might also be wealthier, have a 

better GDP, be financially stable, more advanced in technology, have a better education system, 

and so on… Thus, there might be many variables that have led to a stronger implementation of 

human rights in those countries, and not exclusively democracy. For that reason, it is not easy to 

draw a conclusion according to which democracy is the cause, meanwhile, human rights are the 

effect; it surely might be one of the causes, but not the only one. Moreover, democracy and 

human rights do not always stand in a positive relation: India, for instance, is considered a 

democratic country, but a report ranked it very low in human freedom score in 2021: precisely in 

the 109th place159. 

 
159 Ian Vásquez, Fred McMahon, Ryan Murphy, and Guillermina Sutter Schneider, The Human Freedom 

Index 2023 (Cato Institute and the Fraser Institute 2023). Accessed on 30 August 2024, through: Human 
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     “The other argument for a human right to democracy does not ground it in the ideas of 

persons as free and equal, but in the importance of avoiding terrible outcomes such as tyranny, 

war, famines, and cruel subordination. Democracy (and the ideas that come associated with it) is 

supported on the instrumental consideration that it is a requirement for avoiding such 

unacceptable conditions.”160 In this regard, Morsink justifies a human right to democracy on the 

basis that “in order to flourish human beings need to be given choices, including in the political 

realm”, mentioning some cases of great famines, which according to him, occurred “not that 

there was not enough food in the nation or region where the famine occurred, but that those 

starving to death had no legal access or entitlement to that food.”161 

     Notwithstanding that a human right to democracy might prove to have a positive impact on 

individuals’ lives, it does not seem that its value is of such a rate as to make it a crucial factor in 

humans’ lives. Thus, even if there is a consensus that a human right to democracy would serve to 

improve individuals’ lives, that would not suffice per se, because there are many things that have 

a positive role and can improve the lives of human beings, but they do not reach the degree of 

justification that human rights have. As James Griffin notes, “if we had rights to all that is 

needed for a good or happy life, then the language of rights would become redundant. Rights are 

strong protections, and so require something especially valuable to attract protection.”162 

Democracy might indeed be the most suitable type of governance regarding the aim of fulfiling 

human rights, but this merely proves the value of democracy as a form of government. As Miller 

argues, “Even if there is a strong probabilistic connection between democracy and the protection 

of human rights, they claim, this shows only that there is a human rights-based claim to 

democracy, not a human right to democracy itself.”163 All of the arguments for the justification of 

a human right to democracy, based on the claim that democracy plays an important role in 

ensuring other human rights, tell that there is no need for a human right to democracy: all that is 

needed is a democratic government (based on their arguments about the positive impact of 

democracy). If people choose to have a democratic government, that is all that is needed, to 

reach the goal of ensuring other human rights (always using the assumption that human rights are 
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ensured in a democracy). Hence, there is no need to classify democracy as a human right to reach 

that end. Moreover, if democracy has not been able to spread universally as a form of 

government, it will definitely fail to spread as a human right as well. Thus, considering it as a 

human right would make no practical difference at all.   

     In addition to the points presented above, it is assessed that even undemocratic regimes can 

protect human rights. Just as there is no indisputable conclusion and guarantees that democratic 

countries safeguard human rights, there is no indisputable conclusion that undemocratic 

countries violate human rights. In this context, Cohen presents a tool that might be used by 

undemocratic regimes to ensure the protection and promotion of the interests of every individual, 

despite the fact that they might not participate directly in the government: self-determination.  

“Collective self-determination requires: (a) binding collective decisions resulting from, and 

accountable to, a political process that represents the diverse interests and opinions of those 

subject to (and expected to comply with) the society’s laws and regulations; (b) rights of dissent 

from, and appeal to, collective decisions; and (c) the expectation for the government to publicly 

explain its decisions which must be founded on a conception of the common good.²² According 

to Cohen, these conditions could also be fulfilled under a theocratic government, which permits 

only adherents of a particular religion to hold official representative positions or to acquire 

certain privileges. Further, these representatives need not be selected through democratic partisan 

elections, but can be elected by separate social groups.”164 

     Lastly, when arguing for the justification of a human right to democracy, one must bear in 

mind that democracy might have a bad impact as well. “As historical experience concerning the 

interests of property-less workers and women suggests, those who lack equal and effective rights 

to affect the political process are more likely to be bypassed by decision-makers. Their interests 

are less likely to be duly represented, and they are less likely to be consulted or offered 

explanations.”165 Individuals representing a minority, whatever that might be, will most likely be 

less represented, despite that, in theory, they might be “equal” to the others. This is what Jan-

Werner Muller and many others describe as illiberal democracy. In this kind of democracies, 

“only some of the people should get to enjoy the full protection of the laws; those who do not 
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belong to the people or, for that matter, who might be suspected of actively working against the 

people, should be treated harshly. This is ‘discriminatory legalism’, the view that ‘for my friends, 

everything; for my enemies, the law’.”166 

 

C) Assessment     

     Bearing in mind all of the arguments presented in this chapter, it stems that a human right to 

democracy does not fulfil the elements that human rights have. There is no sufficient evidence 

that a right to democracy is inherent in every citizen, applying universally and equally, and being 

fundamental and inalienable. On the contrary, there is evidence of the negative answer to each 

one of these, especially the universality and equality elements – being the most problematic of all 

elements of human rights. Moreover, the arguments for a justification for a human right to 

democracy are not convincing, especially because authors that try to justify a human right to 

democracy ignore the negative impact that it might have, and focus only on the positive side. 

Thus, they do not appear very objective. Nevertheless, even though the author of this thesis 

agrees that democracy might have a very positive impact in regard to other human rights as well, 

the conclusion stemming from that is that democracy is a suitable form of government, and not 

one that democracy is a human right. After all, “Human rights and democracy have grown up to 

meet quite different needs. Human rights grew up to protect what we see as constituting human 

dignity: the life, autonomy, and liberty of the individual. Democratic institutions grew up in our 

need for a decision procedure for groups—a procedure that is stable, manages transfer of power 

well, appropriate to a society whose members are more or less equal in power or worth, 

reconciles losers in social decisions to the basic structures of the society, and tends to promote 

the commonweal— that is, order, justice, security, and prosperity.”167 As Niels Petersen notes, 

“the protection of human rights or the implementation of the rule of law are separate institutions 

which can be distinguished from the establishment of democracy and subject to independent 

analyses. It is possible to imagine an autocratic regime observing the rule of law or complying 

with human rights obligations.”168 In addition, even if a justification for a human right to 
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democracy is accepted, and there would be a consensus reached that a human right to democracy 

has an instrumental justification, that would not prove its existence as a human right. Thus, 

considering that a human right to democracy it not an indispensable tool for other human rights 

(such as the freedom of expression, association, assembly) and does not ensure basic needs, it is 

concluded that it does not contain the elements of human rights. Hence, at least from a moral 

conception, democracy does not appear to be a human right. 
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III. SEARCHING FOR A HUMAN RIGHT TO DEMOCRACY IN THE SOURCES OF 

INTERNATIONAL LAW 

 

For a legal order to exist there must be some legal rules, and for such rules to exist there must be 

sources. Since legal rules form the basis for rights and obligations, a claim for the existence of a 

specific human right must be supported by a specific source of international law. It is universally 

accepted that the sources of international law are those mentioned in Article 38 of the Statute of 

the International Court of Justice (hereinafter: ICJ): international conventions, international 

custom, general principles of law (as primary sources); and judicial decisions and the teachings 

of the most highly qualified publicists of the various nations, as subsidiary means for the 

determination of rules of law.169 This chapter will deal with the question of the existence of a 

human right to democracy from a perspective of international law, more specifically whether any 

of the sources of international law recognizes democracy as a human right.  

     Human rights “become positive through state regulation or through international 

covenants”170, however, they become as such even via other sources of international law. In the 

context of the human right to democracy, the most important sources include the UDHR and 

ICCPR, as they contain articles that are very much related to the topic at stake. As Pablo Gilabert 

notes, “Core documents such as the Universal Declaration of Human Rights and the International 

Covenant on Civil and Political Rights are somewhat open to interpretation, although they seem 

to lean strongly toward a democratic construal of political rights. The rights to political 

participation stated in these clauses do not use the word “democracy.” But it is hard to think that 

the idea of democracy is not implied once we see “the will of the people” as “the basis of the 

authority of government,” and claim that the former is to be given expression (inter alia) in 

“periodic and general elections” involving “universal and equal suffrage” that “guarantee the free 

will of the electors”.”171 Similarly, David Miller acknowledges that “there are fairly clear 

indications in the main declarations and covenants that democracy is to be regarded as a human 

right.”172 More specifically, Wimmer pretends that “Article 21 UDHR and Article 25 ICCPR 

 
169 Statute of the International Court of Justice (1945), Article 38. Accessed on 5 August 2024, through: 
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support a human right to democracy.”173 

 

A. International agreements  

International agreements (conventions, treaties, charters, pacts, or other titles they may have) are 

the most common source of human rights today. It is almost impossible to imagine a human right 

that exists and can not be found in a specific treaty. This way, when it comes to the putative 

human right to democracy, the most important treaty is clearly ICCPR; more specifically, its 

Article 25, which provides: 

“Every citizen shall have the right and the opportunity, without any of the distinctions mentioned 

in article 2 and without unreasonable restrictions: 

(a) To take part in the conduct of public affairs, directly or through freely chosen representatives; 

(b) To vote and to be elected at genuine periodic elections which shall be by universal and equal 

suffrage and shall be held by secret ballot, guaranteeing the free expression of the will of the 

electors; 

(c) To have access, on general terms of equality, to public service in his country.”174 

     From a first look at the ICCPR, and more specifically the abovementioned, it is clear that it 

has differences from the UDHR, whose Article 21 will be analysed in the upcoming subchapter. 

The major difference lies at the formulation of the right they projtect: while the latter recognizes 

the right to take part “in the government”, the former provides a right to take part “in the conduct 

of public affairs”. When speaking of the formulation or wording, it must always be taken into 

consideration that no treaty in international law has ever recognized, at least ad litteram, a 

human right to democracy. Thus, “democracy” as a word is not mentioned anywhere. Since it is 

nowhere written that a human right to democracy exists, the only treaty that is mentioned as a 

source of that right, ICCPR, should be interpreted, with the final aim of finding an answer to 

whether the abovementioned article entails a human right to democracy or not. The rules that 

must be followed during the interpretation are laid down in the Vienna Convention on the Law of 

Treaties, according to which the primary rule is that “a treaty shall be interpreted in good faith in 
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accordance with the ordinary meaning to be given to the terms of the treaty in their context and 

in the light of its object and purpose.”175 

     Just like national laws, even international treaties are not always fully clear in their meaning. 

That comes partly because new events which are related with the content of these treaties or laws 

occur all the time, and partly because international treaties do not have an educative purpose. It is 

not the task of a treaty to educate the reader what is its exact meaning. For these reasons, luckily 

there are commentaries that can serve as a useful tool in capturing a proper understanding of 

their content. In this context, in the commentary written by Taylor (which was mentioned 

earlier), it is explained very clearly that there is no human right to democracy in that article. 

Thus, he first interprets it positively, describing what rights it does contain: “Article 25 rights fall 

into two groupings. One is concerned with enfranchisement and addresses the right to vote and 

be elected by universal and equal suffrage, combined with certain stipulations for elections (such 

as ballot secrecy and the promise that elections will express the will of electors). It also includes 

the right to participate in public affairs through representatives thereby elected and enables 

influence in public debate and dialogue, which is particularly important for engagement by 

minorities in decision-making that affects them. The other grouping concerns access to 

employment within the public service on general terms of equality. Both apply only to 

citizens.”176 Then, he interprets the article in a negative way, by describing what is not included 

there: “While Article 25 requires certain voting and representative rights to be guaranteed, it does 

not specify any particular constitutional model of government or political system. The focus of 

Article 25 is on specific guarantees, irrespective of the form of government.”177 Not only does 

that article not recognize a human right to democracy, but according to the same author, such an 

interpretation would recognize a human right that would be in discordance with self-

determination. “Article 25 is distinct from, but is interpreted consistently with, the right to self-

determination in Article 1(1), by which peoples may determine freely their political status and 

enjoy the right to choose the form of their constitution or government”178, he notes. This 

argumentation is also shared by the UN High Commissioner for Human Rights in its General 
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Comment 25. Except for maintaining that the right of self-determination includes the right to 

choose the form of the government, it furthermore foresees: “Whatever form of constitution or 

government is in force, the Covenant requires States to adopt such legislative and other measures 

as may be necessary to ensure that citizens have an effective opportunity to enjoy the rights it 

protects”.179 Moreover, according to another author, Article 25 “is less than a right to democracy, 

rather a right of political participation and to political accountability through elections.”180 

     In light of all of the arguments written above, a human right to democracy is not included in 

the ICCPR, which, on the contrary, has put the right to self-determination in the very beginning, 

which entitles people to choose whatever type of government they want, including non-

democratic one. This is clearly different from UDHR’s Article 21, which does not make room for 

non-democratic forms of government. 

 

B. Customary international law 

Customary international law, the second source of international law, is defined in the article 38 as 

“evidence of a general practice accepted as law”181, showing its two coins of the same medal: 

one being the general practice, and the other one “accepted as law”. As it was already noted 

before, the most common source, after ICCPR, to which the authors that try to argue for the 

existence of a human right to democracy refer, is the UDHR. Certainly, for them it is favourable 

to treat the UDHR as a source of international law, but there is a continuous discussion as to 

whether the latter should be treated merely as a resolution with no legal effects – as it was 

intended in the beginning – or as part of customary international law. In this regard, usually, now 

most of the scholars of international law admit that the UDHR has evolved from what it was in 

the beginning and is part of customary international law. Nonetheless, another existing dilemma 

is to the extent of its transformation into customary international law: is the UDHR part of it in 

its entirety, or are there just some of its articles to be recognized as such? Kirste, as a supporter 

of the human right to democracy, claims that “the originally non-binding UDHR has gained 

binding force as customary international law”182, however, there is clearly no consensus on this. 
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For instance, Malcolm Shaw shows doubts, writing that “Although clearly not a legally 

enforceable instrument as such, the question arises as to whether the Declaration has 

subsequently become binding either by way of custom or general principles of law, or indeed by 

virtue of interpretation of the UN Charter itself by subsequent practice.”183 As the name itself 

suggest (Declaration), it is obvious that there was no intention to treat is as a legally binding 

instrument. As Morsink argues, when analysing the idea and initial preparation steps, the position 

held by then world’s superpowers, namely the United States and USSR, was “to draw up a 

declaration or manifesto of principles without any machinery of implementation attached to 

it.”184 What is more, not only the world’s leading countries, but actually “most delegations did 

not see the Declaration as a legally binding document in any case, but as one with moral force 

only.”185 Hence, before even digging into the content of the UDHR and analyse whether Article 

21 recognizes a human right to democracy, already the very nature of the Declaration and its 

effect under international law are disputable.  

Article 21 of the UDHR: 

“1. Everyone has the right to take part in the government of his country, directly or through 

freely chosen representatives.  

2. Everyone has the right of equal access to public service in his country.  

3. The will of the people shall be the basis of the authority of government; this will shall be 

expressed in periodic and genuine elections which shall be by universal and equal suffrage and 

shall be held by secret vote or by equivalent free voting procedures.”186 

Again, just as in the case of the ICCPR, discussed above, the UDHR does not mention the term 

“democracy” anywhere. The methodology will be the same as the one used for the ICCPR, 

where commentaries are going to be consulted in order to find an answer to whether this article 

confers a human right to democracy, regardless of not mentioning it explicitly. In this context, 

Humberto Rivera, never, in any of his 837 pages of the commentary of the UDHR, claims that a 

human right to democracy exists. Specifically for the article at stake, he does not argue that the 

implication of it is the existence of a human right to democracy, but rather that “it reflects the 
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drafters’ will to show their commitment to democratic principles. The word democracy acted as a 

“legal” taboo... In the meantime, ideals of democracy certainly inspired the Declaration drafters, 

in a common hope that a universal definition could emerge as a “legal” totem.”.187 According to 

him, “the idea of democracy has been hardly translated into international and european human 

rights law”188 

     In another commentary, Allan Rosas maintains that Article 21 provides that “there must be a 

system of democratic participation with equal political rights for every citizen“, which is 

basically the definition of a human right to democracy, drawn from the writings of different 

authors mentioned in the first chapter. However, later in that text, he argues that “Article 21 

should be given a broad meaning. There should be genuine democratic participation, with open 

and informed discussion and interaction and effective accountability. Moreover, the population 

participating in decision-making…”189 Here, a diversion from the first claim appears, because 

democratic participation and genuine participation in decision-making are two different things. 

Furthermore, despite that the author there claims that “Article 21 is becoming more and more 

relevant as an expression of the rights of peoples, groups, individuals to democracy”, it is 

important to note that “with respect to the reference to the will of people, the US representative, 

in an explanation of vote, stated that it proclaimed a political principle rather than a human 

right.”190 Moreover, he emphasizes that “neither provision uses the actual concept of democracy, 

instead emphasizing participation. There are some references to a democratic society in UDHR 

and ICCPR, but these appear in the context of limitation clauses.”. In addition, when diverting 

from global level to regional one, the author writes that “the right of political participation has, in 

one form of another, been recognized in the regional instruments as well”191, indicating that 

perhaps there is a right of political participation, that is different from the right to democracy, 

which – as explained in the first chapter – in the perception of the author of this thesis, is 

characterized by the right to make decisions, and not merely participate. 
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     For Johannes Morsink, “the claim in Article 21 that “everyone has a [human] right to take part 

in the government of his country” raises very unrealistic expectations. Most of the world’s 

people never have lived and still do not live in a democratic country and so cannot be said to be 

enjoying the substance of this right”.192 Considering the empirical evidence, as it could also be 

seen by the statistics shown in two figures used earlier in this document, it is clear that 

democracy is far from being a universal value accepted in every continent. Thus, from this point 

of view, the observations made by Morsink seem to be realistic, compared to the idealistic 

approach that some authors maintain when they claim that a human right to democracy exists 

and Article 21 recognizes such a right. 

     Moreover, “in a democracy there can be no question of proscribing anyone from standing for 

election or office.”193 Especially in a human right to democracy this can not be tolerated. 

However, the constitution of Bosnia and Herzegovina shows a particular case where. While the 

first paragraph of the second chapter states that “Bosnia and Herzegovina and both Entities shall 

ensure the highest level of internationally recognized human rights and fundamental freedoms”, 

the fifth one maintains that “The Presidency of Bosnia and Herzegovina shall consist of three 

Members: one Bosniac and one Croat, each directly elected from the territory of the Federation, 

and one Serb directly elected from the territory of the Republika Srpska.”194  

     Referring to the wording of these two articles, if Bosnia and Herzegovina ensures the highest 

level of internationally recognized human rights, it must surely ensure the human right to 

democracy, if it is to be recognized as a human right internationally. If that is the case, then how 

is it possible to proscribe everyone from standing for election as president, unless they are Serbs, 

Croats, or Bosnians? Clearly this would be a violation of that human right. The reason why this 

constitution is relevant in terms of the discussion of the existence of a human right to democracy 

in customary international law can be explained by offering a short description of the 

background. The Constitution is a product of the Dayton Agreement and, as James C. O’Brien 

 
192 Johannes Morsink, Inherent Human Rights, supra note, 253 
193 Grayling, supra note, 107 
194 Bosnia and Herzegovina's Constitution of 1995 with Amendments through 2009. Full text available at: 

Bosnia_Herzegovina_2009.pdf (constituteproject.org). Accessed on 24 August 2024. 

https://constituteproject.org/constitution/Bosnia_Herzegovina_2009.pdf
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himself acknowledges, it was “drafted by international mediators.”195 That agreement was 

witnessed by the representatives of the United States of America, Russia, United Kingdom, 

Germany, France, and the European Union Special Negotiator – meaning the international 

community; and clearly the most important states in the process of establishing new rules in 

international law. United Nations, United States, Russia, and European Union had also a direct 

role in the implementation of the agreement.196 “Formally, negotiators Richard Holbrooke and 

former Swedish prime minister Carl Bildt convened the conference together. Holbrooke 

represented the Contact Group: the United States, the United Kingdom, Russia, France, 

Germany, and Italy. Bildt represented both the United Nations and European Union.”197 

     The example that the current Constitution of Bosnia and Herzegovina – as a direct product of 

the Dayton Agreement – provides, is evidence against the existence of a human right to 

democracy in international law. It is obvious from its very content that it does not offer a right to 

participation under an equal status, and it does that in a discriminatory ground, by proscribing 

every individual of an ethnic community other than Serb, Croatian, or Bosnian. They are not 

entitled even to the right to vote, which includes the passive right (to be elected). Due to the 

direct and active inclusion of the international community, where actors such as the United 

Nations, European Union, United States of America, Russia, France, Germany, and Italy, had a 

leading role, and the fact that they gave formal consent to this agreement – not to mention that 

practically the entire Dayton Agreement is written by them – this shows, at minimum, an absence 

of an opinio juris from them that they are bound by a rule of international law to democratic 

entitlement. If a human right to democracy existed, it would be binding for these countries, and 

by feeling bound by such a rule, they would not give consent for a constitution that violates this 

right. Franck’s assumptions and predictions about emerging rules of international law, by which 

governance is monitored and validated, have been proved wrong by this agreement reached in 

Dayton. 

 
195 James C. O’Brien, “The Dayton Constitution of Bosnia and Herzegovina” in Laurel E. Miller and 

Louis Aucoin (eds), Framing the State in Times of Transition: Case Studies in Constitution (US Institute 

of Peace Press 2010) 332. Accessed on 24 August 2024, through: Chapter12_Framing.pdf (usip.org) 
196 The General Framework Agreement for Peace in Bosnia and Herzegovina, initialled in Dayton on 21 

November 1995 and signed in Paris on 14 December 1995. Accessed on 25 August 2024, through: 

126173.pdf (osce.org) 
197 O’Brien, supra note, 336 
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   Apart from opinio juris, which is the subjective element of customary international law, the 

example stemming from Bosnia and Herzegovina is valuable in terms of the objective element 

(general practice) as well. This is so because “material acts, legislative acts, and legal practices 

qualify as state practice.”198 While the Constitution is obviously a legislative act, as it was 

adopted by the Parliament of Bosnia and Herzegovina, what is even more important for the 

context of serving as an argument in terms of customary international law rules is that the 

presence of international community, their active participation in drafting the Dayton Agreement, 

the tasks they agreed to undertake, and their witnessing of the agreement, all of these acts can 

qualify as material acts from the most influential states in the world, which historically have 

shaped international law, such as United States, Russia, United Kingdom, France, Germany, 

Italy. 

     Johannes Morsink praises the UDHR for its global impact and inspiring role it has been 

playing. However, despite its universal character, there has been criticism of Western influence, 

especially in the beginning. “After the adoption of the Declaration, the worries expressed by the 

American Anthropological Association became charges that the document that had been 

produced was indeed a product of Western ethnocentrism. When Antonio Cassese asks, "How 

did the West succeed in imposing its philosophy of human rights", upon the Universal 

Declaration, he more or less assumes that this is what happened.199 These points can be raised 

against the allegations for a human right to democracy as well. Thus, even if that specific article 

was intended to recognize a human right to democracy, it is not to be considered as part of the 

customary international law, because it has not been spread all over the world as to constitute a 

“general practice” by states. Moreover, even Western countries, that are liberal democracies, 

through various material acts indicate that they do not see themselves to be bound by a human 

right to democracy. Additionally, the ICCPR changes from UDHR in two dimensions: first, the 

wording of its Article 25 is different from UDHR’s Article 21, and scholars maintain that Article 

25 does not deal with the form of government; second, ICCPR has a right which can not be 

found in the UDHR: the right of self-determination. As a consequence, Article 25 of the ICCPR 

must be read in conjunction with Article 1, which entails the right of people to choose the form 

 
198 Jan Klabbers, International Law (3rd ed, Cambridge University Press 2021), 31 
199 Johannes Morsink, The Universal Declaration on Human Rights, supra note, 10 
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of government they want. Thus, bearing this in mind, there are sufficient reasons to state that 

ICCPR does not recognize a human right to democracy. Considering this, the argument that 

UDHR recognizes a human right to democracy in Article 21 is not relevant, as the same was not 

reflected in the ICCPR, showing that a human right to democracy in UDHR – even if we agree 

that it exists – did not transform into a customary rule. 

C. Assessment 

 

While analysing state, as the main subject of international law, and more specifically statehood 

criteria, the distinguished scholar of international law, Jan Klabbers, argues: “As a logical 

consequence of the sovereign equality of states, there is no specific form of government 

prescribed. This is controversial, of course, as it means that nasty dictatorships are treated in the 

same way as enlightened democracies.”200 This is the case with international law in general and 

human rights in particular: none of them imposes a specific form of government.  

     While it has been asserted that the UDHR recognizes a human right to democracy – despite 

that this is also debatable – considering that UDHR is not legally binding, and only partially part 

of customary international law, its relevance is clearly secondary compared to the ICCPR, which 

is fully legally binding, taking into account that it is an international treaty. Thus, “the rights of 

democratic governance”201, the synonym used by the UN Commission on Human Rights for the 

human right to democracy, which allows no other form of government rather than democratic, is 

secondary compared to the right of self-determination, enshrined in the ICCPR, which allows 

other forms too.  

     As Hurst Hannum notes “many of the Universal Declaration's provisions also have become 

incorporated into customary international law, which is binding on all states. Those who urge 

acceptance of the Declaration in toto as customary law are in a clear minority, and there is 

insufficient state practice to support such a wide-ranging proposition at this date. However, there 

would seem to be little argument that many provisions of the Declaration today do reflect 

 
200 Jan Klabbers, supra note, 77 
201 UN Commission on Human Rights, “Promotion of the right to democracy” (55th session, 1999, 

Geneva). Accessed on 28 August 2024, through: Promotion of the right to democracy. | Refworld. 

https://www.refworld.org/legal/resolution/unchr/1999/en/13286
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customary international law.”202 It was argued that the provision, which in the view of the 

proponents of a human right to democracy recognizes such a right, does not reflect customary 

international law because the general practice and opinio juris of the states after 1948 shows that 

they have not been acting in a way that would serve as evidence of an existing rule of a human 

right to democracy in customary international law.  

    Thus, it is not relevant whether UDHR contains a human right to democracy or not, because 

the ICCPR does not. On the contrary, the latter contains a right to self-determination, which inter 

alia includes the right to choose a particular form of government, even other than a democratic 

one.  

    Eventually, a human right to democracy can not be found in the existing sources of 

international law. Hence, from a positive law perspective, the human right to democracy is 

inexistent. 

 

 

 

 

 

 

 

 

 

 

 
202 Hurst Hannum, “The UDHR in National and International Law” (Health and Human Rights, Vol. 3, 
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IV. CONCLUSION 

 

The idea that a human right to democracy exists has not yet appeared in a crystalized image from 

a theoretical perspective, let alone as a human right in international law. Hence, not only is there 

no consensus among the scholars that a human right to democracy exists, but even those that 

claim such a thing, differ in their understanding of such a right: for instance, Thomas Franck 

views the human right to democracy as a collective right, meanwhile for Thomas Christiano that 

is an individual right; Carol Gould insists on democratic institutions as an important component 

of a human right to democracy, meanwhile for Anita Horn democratic institutions are not 

necessary… These examples suggest that there is ambiguity regarding the definition and scope of 

a human right to democracy, which would only create legal uncertainty.  

Despite that there is no clear and precise definition which is embedded in literature, nonetheless, 

some common elements have been drawn by the author of this thesis. Hence, for most of the 

proponents of a human right to democracy, the scope of it is limited to participation, and 

democracy is perceived in procedural terms, paying no attention to the end of ‘democratic’ 

processes – while the author of this thesis maintains a substantial understanding, according to 

which a human right to democracy should not be defined only as a right to participate in political 

processes, but also to decide on these processes. This stems from the notion of democracy itself, 

the very essence of which consists in “ruling”. Thus, the outcome of such processes must be 

democratic, too. The arguments offered by the authors that write about the existence of a human 

right to democracy maximally can suffice to conclude that “there may be a human right to 

political participation that is distinct from the idea of a right to democracy”203, since they focus 

on participation as a means, meanwhile, the author of this thesis focuses on the end: the result of 

this participation.  

     In this thesis, it was argued that democracy is not a human right, following an approach that 

was based on the position that putative human rights must fulfil two requirements in order for 

them to exist as such: they must contain the elements that every human right has, and they must 

appear in the sources of international law. In this context, throughout the second chapter, it was 

explained why democracy does not fulfil the elements of human rights (inherence, inalienability, 

fundamentality, universalism, equality), and it was argued that a human right to democracy does 
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not derive from the human nature, nor is it essential to secure basic needs and/or guarantee 

human dignity; consequently, it lacks the first (substantive) requirement. In addition, throughout 

the third chapter, it was argued that a human right to democracy can not be found in the sources 

of international law, in spite of the arguments in favour of a human right to democracy in the 

UDHR, due to the fact that the latter does not reflect a rule which is part of the customary 

international law, and it contradicts with the right to self-determination enshrined, inter alia, in 

the ICCPR. Thus, the author of this thesis maintains that the latter does not recognize a human 

right to democracy. 

     One of the titles that fueled the debate over the existence of a human right to democracy is 

titled “the emerging right to democratic governance”. This right, for the author of this thesis, has 

not emerged… at least not yet… 
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