KIRCHLICHE m[:]
PADAGOGISCHE
Kl NG
N Wien

MASTERARBEIT | MASTER'S THESIS

Titel | Title
Incarceration in the Land of the Free

On the Genesis of American Legal Culture and its Current Application in
Louisiana’s Prison System

verfasst von | submitted by

Patrick Fuchs BEd

angestrebter akademischer Grad | in partial fulfilment of the requirements for the degree of

Master of Education (MEd)

Wien | Vienna, 2024

Studienkennzahl It. Studienblatt | UA 199 507 511 02
Degree programme code as it appears on the
student record sheet:

Studienrichtung lt. Studienblatt | Degree Masterstudium Lehramt Sek (AB) Unterrichtsfach
programme as it appears on the student Englisch Unterrichtsfach Geschichte und Politische
record sheet: Bildung

Betreut von | Supervisor: Ass.-Prof. Dr. Valeska Huber






Table of Content

Lo INEFOCUCHION ..ottt s bt e st e e s bt e e bee e sabeeesnbeesabeesbeeesabeesans 1
P B |V =Y i o T (o oY 4V USSR 7
3. Historical Foundations of Louisiana’s Legal CUltUre ..............cccoveiieiiiii e 14
3.1 What Constitutes the Exceptionalism in America’s Carceral System?......cccocvveveviieeeiniieeeeenneen. 16
3.2 Unravelling the Mythology Behind American Legal CUlUre ........cccevvviiiiiiniiiee e, 22
3.3 Justifying Injustice — How American Civil Religion Shaped its Legal Culture........ccccceeeevveeennenn. 27
3.3.1 Enforcing Destiny — Legal Culture in the American “City Set Upon a Hill” ...........cccccveeenies 28
3.3.2 The “Self-Made Man’s” Apathy towards Failure..........cccoecveeiicciiie e 34
3.3.3 Conformity and Intolerance in the American “Melting Pot” of Cultures .........cccceevvcveeenaes 41
3.3.4 Vestiges of the Confederacy in American Legal CUtUIe ........c.vveveeeieeiciiiireeeee e, 46

3.4 Insights — American Foundational Mythology and Legal Culture.........ccccceeecivieecciiee e, 58
4. Mass Incarceration and the Deterioration of American Legal Culture................ccoceeeiieeeeinnnennn. 63
4.1 The Southern Strategy and NiXxon’s “War 0N Drugs” ........ccoeceeeeeciiee ettt e e evee e e 68
4.2 Reaganomics — Rediscovery of Civil Religion — Privatisation of Justice ........cccccvevvcieeiiciien e, 75

4.3 Clinton and the 1994 Crime Bill: Expanding Three-Strikes, Mandatory Minimums, and Truth in

Y= 1] o ol o V- PPN 86
4.4 Lasting Impact of Mass Incarceration on American Legal CUltUre ........ccceeeevieeeecciiee e, 94
. Case Study: On the State of Legal Culture in Louisiana’s Prison System during the mid-2010s .. 103
5.1 Legal Guidelines and Structures of Louisiana’s Carceral State — Domain of the Real ............... 105
5.0.1 CONVICE LADOUF ...ttt sttt b et st st et e e be et e sbeesaeenas 105
5.1.2 DEAtI PENQAITY ....veiiieeeiee ettt e e e e e et e e e eatt e e e e ata e e e e atbe e e e nraeaaans 106
5.1.3 Prisoner Health Care & LitiGation ......c..ceiieiiiiiieiiic e 108
oI Y Yo I =T AV o o1 1 a 1T 0 41T | SRR 110
5.2 Legal Culture at LSP & Winn Correctional Center - Domain of the Actual & Empirical............. 111
5.2.1 Labour CONAITIONS ..ccueiiiiitieieeeet ettt st ettt st et eebeesbeesbeesaeenas 111
I A LT Y d Y 2T o | YU 114
5.2.3 HEaIth Care SEIVICES .......iiiiiiieieeieerte ettt sttt et s s 116
I Y] I =] VA oo T ) 11 01T 0 1 1= o AU 122
5.3 DISCUSSION .ttt ettt ettt e s st e e e st e e s s e e s s n e e e s r e e e e e e e e s e e e e e nreeas 126
. €CoNCIUSION & OULIOOK..........c..eiiiiiiie e st 132
B 211 o 1T =0 Vo1 SR 139
6.1 Primary SOUICES...ccciiiiiiiiiiiiiiiiiiiiieieeeeeeeeeeeeeeeeeeeeee ettt ettt et eeeeeeeeeeeeeeeeeeeeeeeeeeeeseeeseeeeeeeeeseeeeeeeeeseeenees 139
6.2 SECONAANY LILErAtUIE ....oeiiiiiiee ettt e rre e e e tre e e e et e e e e e aba e e s esabaeesennraeeeenseeas 142
DY Y o T=T s T L7 S 162
7.1. Coded Primary SOUICES ....ccccueiiiieeee e ettt ee e e e e e et eee e e e e e e e e aabeaeeeeaesessnnbaaeeeaeeeesanssseneaeaeessnnnsrnns 162



7.2 Abstracts...
7.2.1 English

R A CT=] o 1 -1 o WU PTRN



1. Introduction

The American carceral state and its underlying prison-industrial complex have had a major
impact on social dynamics within the United States of America and have consequently become
solidified as a long-standing wedge issue in elections as well as political decision-making on
every level of governance. For most of its existence, governmental and academic research on
penal practices of mass incarceration legislation showed no significant improvements towards
a decline in America’s rigorous prison boom, until rates of imprisonment slowly receded after
reaching their peak in 20081. However, the average rates inside the USA remained nearly five
times those of the OECD nations’ average until 2016 — about 700 per 100.000 people living in
the United States were incarcerated during that year?. Louisiana was an outlier even among
U.S. states, as it maintained the highest incarceration rates nation-wide for over twenty years,
despite implementing some regulations to curb the extent of its prison population, following
its peak in 2012.2 Only since a bipartisan criminal justice reform package was implemented by
the Louisiana congress in 2017 could more substantial changes in the state’s approach to
incarceration be observed.* The adoption of these reforms came in the wake of broader
government incentives to invest in prisoner rehabilitation and re-entry programmes, that
commenced in 2008, saw improvements by 2012, and resulted in the creation of a justice
reinvestment task-force in 2015. In addition to rehabilitative programmes, these addressed
pressing issues of overincarceration and the resulting lack of funds, by implementing 10 bills,

thus expanding available facilities and mandating 70% of the $12.2 million in savings resulting

1 Correctional Populations in the United States, 2013, by Lauren G. Beatty, and Danielle Kaeble (Washington
D.C.: Bureau of Justice Statistics, 2014), 13, accessed 18.6.2023,
https://bjs.ojp.gov/library/publications/correctional-populations-united-states-2013.

2 OECD, Society at a Glance 2016: OECD Social Indicators (Paris: OECD Publishing, 2016), 132-133.
https://doi.org/10.1787/9789264261488-en.

3 Terry Schuster, Adam Gelb, Jake Horowitz, Emily Levette et al., Louisiana’s 2017 Criminal Justice Reforms: The
Most Incarcerated State Changes Course (Pennsylvania: Pew Charitable Trust, 2018).

4 Adam Gelb, and Elizabeth Compa, “Louisiana No Longer Leads Nation in Imprisonment Rate,” Pew Charitable
Trust, 10.6.2018, accessed 10.6.2023, https://www.pewtrusts.org/en/research-and-
analysis/articles/2018/07/10/louisiana-no-longer-leads-nation-in-imprisonment-rate.

“Building Better Lives,” Louisiana Department of Public Safety & Corrections, accessed 14.6.2023,
https://doc.louisiana.gov/about-the-dpsc/justice-reform/.

James LeBlanc, Mike Cazes, Daniel Claitor, et al., “Louisiana Justice Reinvestment Task Force Report and
Recommendations”, Louisiana Department of Public Safety & Corrections (2017).
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from the reforms to be reinvested in community programmes and the Department of Security

& Corrections.?

Following the implementation of this package, other U.S. states with comparably high rates of
imprisonment have enacted similar laws on a bipartisan basis, making Louisiana’s rate of
incarceration rise back to the national top, which on one hand can indicate an upswing in
lawmakers’ willingness to roll back mass incarceration era policies to alleviate the strain on the
prison system and improve prisoners’ ability to reintegrate into society, but on the other hand
poses the question, whether proposed solutions are sufficiently counteracting systemic
patterns of stigmatising (former) convicts for decades prior.® Researchers have attributed this
sudden change in policy during the 2010s to a combination of alleviating the burdens of prison
management, imposed by overcrowding and understaffing, as well as lawmakers’ desires to
improve their political profiles, after criticism of biases and systemic oppression within
governmental institutions became more widespread in America’s political discourse.’
However, while these analyses provide pragmatic motives for legislative reforms,
comparatively little research has been conducted on the relation of these reforms and their
enforcement at carceral institutions to previously established national paradigms of criminal

justice.

This research will attempt to go beyond purely utilitarian perspectives and comment on the
genesis and development of American carceral ideologies to establish a set of core principles
pertaining to American legal culture. These insights will be used to assess its state at the turn
of the millennium, and comment on its recent application, by investigating prison practices in
two Louisianian carceral institutions during the mid-2010s. This period was selected, due to

the increased scrutiny of American criminal justice at the time, brought about by more

5 Crime and Justice Institute, Investing in Louisiana Communities Through JRI (Washington D.C.: Department of
Justice, 2021), accessed 6.7.2023, https://bja.ojp.gov/library/publications/investing-louisiana-communities-
through-justice-reinvestment-initiative-jri.

Gelb, and Compa, “Louisiana No Longer Leads Nation in Imprisonment Rate”.

6 Brittany Williams, “The Underbelly of the Criminal Justice System: A Critique and Proposed Reforms of Parole
Hearings in Louisiana,” Louisiana Law Review 81, no. 4 (2021), 1605.

Bureau of Justice Statistics, Prisoners in 2020 — Statistical Tables, by Ann Carson (Washington D.C.: Department
of Justice, 2021), 13f, accessed 18.6.2023, https://bjs.ojp.gov/content/pub/pdf/p20st.pdf.

7 Carl Takei, "From Mass Incarceration to Mass Control, and Back Again: How Bipartisan Criminal Justice Reform
May Lead to a for-Profit Nightmare," University of Pennsylvania Journal of Law and Social Change 20, no. 2
(2017), 171-174.

Chris Surprenant and Jason Brennan, Injustice for All: How Financial Incentives Corrupted and Can Fix the US
Criminal Justice System (New York: Routledge, 2020).
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frequent disputes on the matter in domestic politics, that coincided with the beginnings of
social movements against systemic discrimination and the abuse of governmental power® and
continued international condemnation of human and prisoners’ rights® violations in American

prisons by the United Nations.©

For that purpose, this paper presupposes laws in democratic systems of governance to be
intrinsically linked to the respective population’s ideological beliefs, to enhance the legitimacy
and effectiveness of punitive measures, but are not constrained to exclusively conform with
them, as opposing ideologies within a nation often pursue conflicting ideals, thus resulting in
dissonance between a nation’s institutionally applied legal culture and individuals’ moral
beliefs.!! Considering, that the target of this study are sentiments regarding American penal
practices, whose core rhetoric and motivations have prevailed and were even expanded by
members of both major parties throughout the majority of U.S. history!?, the underlying

ideological justifications should enjoy broad support within the nation’s collective conscious?3.

Here, the suitability of Lawrence Friedman’s concept of legal culture shall be elucidated as it
is used throughout this thesis to describe Americans’ common understanding of criminal
justice. According to Friedman, legal culture entails ideas, opinions, values and attitudes
toward law and justice, that people within a society hold, which is shaped by socio-economic
forces (i.e.: economic depressions, technological advances, or emancipation of repressed

groups) and the resulting interplay between existing expectations and changing

8 Artika R. Tyner, Black Lives Matter: From Hashtag to the Streets (Minneapolis: Lerner Publications, 2021).

9 United Nations General Assembly, Resolution 45/111, “Basic Principles for the Treatment of Prisoners:
Resolution,” 28.3.1991, https://www.refworld.org/docid/48abd5740.html.

10 Hassan Kanu, “US Prisons Rife with Human Rights Abuses, Especially Against Black People, UN Says,” Reuters,
4,10.2023, accessed 10.11.2023, https://www.reuters.com/legal/government/column-us-prisons-rife-with-
human-rights-abuses-especially-against-black-people-2023-10-
04/#:~:text=Practices%20that%20are%20routine%20in,0pens%20new%20tab%2C%20which%20was.

United Nations Human Rights Office of the High Commissioner, “Statement of the United Nations Special
Rapporteur on Torture at the Expert Meeting on the Situation Detainees Held at the U.S. Naval Base at
Guantanamo Bay,” Inter-American Commission on Human Rights, 3.10.2013, accessed 10.6.2023,
https://www.ohchr.org/en/statements/2013/10/statement-united-nations-special-rapporteur-torture-expert-
meeting-situation.

Marie Gottschalk, “Razing the Carceral State,” Social Justice 42, no. 2 (2015), 31-51.

11 Christine Sypnowich, “Law and Ideology,” In: Edward N. Zalta (ed.), Stanford Encyclopedia of Philosophy
(Standford: Stanford University, 2019), accessed 23.5.2023, https://plato.stanford.edu/entries/law-ideology/.
12 Donna Selman, and Paul Leighton, Punishment for Sale: Private Prisons, Big Business, and the Incarceration
Binge (Lanham/Plymouth/New York: Rowman & Littlefield, 2010), 33f.

13 Emile Durkheim, The Division of Labor in Society: Translated by George Simpson (New York: The Press of
Clencoe, 1960%), 64, 80f, 108f.
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requirements.® It is especially apt for this project’s purpose, as its definition includes, but is
not limited to, laws and regulations set forth by governmental institutions as indirect markers
of legal culture, while also considering their relation to dominant sentiments within the
general population, represented here by an array of sources, that include official guidelines
and government assessments of prisons’ conduct along with individual accounts of prison
inmates and independent investigations.> The term will thus be applied to sentiments towards
legal paradigms within American criminal justice, that form the ideological basis for structures

and practices within the American and Louisianian carceral system.®

The concept of legal culture is used in favour of legal consciousness'” as it more clearly includes
historical components and relations between common beliefs and their institutional
representation, while the latter is more concerned with social practice and would be more
fitting for conducting a study focussed on norms of social interaction or public opinions.
Additionally, Friedman’s distinction between internal and external legal culture helps in
describing the relationship between attitudes of legal professionals (internal) and those of lay
people, including incarcerated populations (external).® It is important to acknowledge the fact
that national legal cultures are no monolith, but consist of a plethora of diverging ideologies,
that are particular to individuals and groups within a society.® Yet, due to the limited scope of
this paper’s longitudinal analysis, that primarily focusses on institutionalised American legal
culture, inclusions of ideological oppositions are restricted to developments, that are relevant
within this study’s frame. One example for this is the prolonged opposition to anti-Black
ideologies in the United States, that prevailed after the abolition of slavery. A more detailed

description will be provided in the analysis of important trends in American legal culture.

Despite efforts of advancing social equity through civil rights movements and legislative

initiatives in the 20t and 21%t century, the progress on combating criticisms of constitutional

1 Lawrence Friedman, The Republic of Choice: Law, Authority and Culture (Cambridge: Harvard University Press,
1990), 4f.

15 Lawrence Friedman, The Legal System (New York: Russel Sage Foundation, 1975), 193-222.

Lawrence M. Friedman, "Legal Culture and Social Development," Law & Society Review 4, no. 1 (1969), 29-44.
David Nelken, “Rethinking Legal Culture,” In: Michael Freeman (ed.), Law and Sociology (Oxford: Oxford
University Press, 2006), 203.

16 Nelken, “Rethinking Legal Culture,” 204.

17 susan Silbey, “Legal Consciousness,” In: Peter Cane and Joanne Conaghan (eds.), The New Oxford Companion
to Law (Oxford: Oxford University Press, 2008).

18 Ralf Michaels, “Legal Culture,” In: Jiirgen Basedow, Klaus Hopt, and Reinhard Zimmermann (eds.), Oxford
Handbook of European Private Law (Oxford: Oxford University Press, 2011).

1% Lawrence Friedman, “Is there a Modern Legal Culture?,” Ratio Juris 7, no. 2 (1994), 118f.



and human rights violations in the American prison system’s overcrowding and management
crises faced on state and federal levels remains limited.?® Thus, the ultimate goal of this thesis
is to assess to what extent current developments of penal practices in Louisiana’s private and
public prison system reflect the historically cultivated sentiments of its legal culture and
provide an outlook on whether future improvements of prison conditions are likely to occur.
An investigation into the cornerstones of these long-standing ideologies within legal culture
needed for this juxtaposition will constitute the first chapters and will include identity-forming
narratives propagated by national foundational myths. The insights gained through this
analysis will be used to assess legal cultural developments during the latter half of the 20t
century, brought about through mass incarceration policies and the establishment of
America’s prison-industrial complex.?! Building on the information gathered up to this point,
long-standing tenets of American legal culture will be used as reference to examine the results

of this project’s case study.

The study itself will inspect two sides of Louisianas penal system, by evaluating the realisation
of American legal culture in one publicly and one privately managed carceral facility. The
former is represented by the Louisiana State Penitentiary, a high-security public prison able to
hold 6.312 in 2016%2, that has been used as a state prison since 1901, after having functioned
as a slave plantation and a central facility within the South’s system of leasing prisoners to
private contractors. The second facility is Winnfield Correctional Center, which opened in 1990
and is the first privately managed medium-security prison with a maximum capacity of 1.440
in 2016.% The case study’s theoretical approach is based on a critical realist?* conception of
grounded theory®, to sensibly categorise the findings in the selected sources and allocate

them to their respective spheres of the real, actual and empirical. The general focus is placed

20 Alana Van Gundy, “American Prisons: Consequences of Mass Incarceration,” In: Glenn W. Muschert, Brian V.
Klocke, Robert Perrucci, and Jon Shefner (eds.), Agenda for Social Justice: Solutions for 2016 (Bristol: Policy
Press, 2016), 103—-110.

21 Michelle Alexander. The New Jim Crow: Mass Incarceration in the Age of Colorblindness (New York: Perseus
Distribution, 2010), 1-19.

22 L ouisiana Commission on Law Enforcement, and Administration of Criminal Justice Statistical Analysis Center,
2016 Status of State and Local Correctional Facilities and Programs Report (R.S. 15:1204.1) (Baton Rouge:
Louisiana Department of Public Safety and Corrections, 2017), 7, accessed 20.6.2023,
https://justiceresearch.dspacedirect.org/items/4cd0643d-0192-42aa-a79f-b506ea63805a.

23 Louisiana Commission on Law Enforcement, and Administration of Criminal Justice Statistical Analysis, 2016
Status Report, 8.

24 Roy Bhaskar, A Realist Theory of Science (London/New York: Routledge, 2008).

25 Melanie Birks and Jane Mills, Grounded Theory: A Practical Guide (London/Thousand Oaks/New
Delhi/Singapore: Sage Publications, 2023).



https://justiceresearch.dspacedirect.org/items/4cd0643d-0192-42aa-a79f-b506ea63805a

on the mid-to-late-2010s, as it is especially suitable for evaluating, to what degree penal
reforms impacted practices at carceral institutions, whether these indicate a shift in Louisiana’s
legal culture, and what other factors contributed to these changes. The specific research
guestions listed below will be answered sequentially, as they rely on each other’s insights to

properly follow the proposed methodology and provide a viable assessment:

a. Which core principles constitute the ideological basis for the common
understanding of justice in the United States of America and in what way are they
represented within the Louisiana state prison system of the early 20t century?

b. To what extent did the introduction of mass incarceration policies influence the
Louisiana state prison system and, if so, how does the pre-existing discourse on
criminal justice (as defined in RQ1) relate to this paradigm shift?

¢. In what ways do the results of this thesis’ case study, focussing on practices in two
Louisianian carceral institutions during the mid-2010s, reflect previously observed
paradigms of American legal culture (RQ 1 & 2), and which socio-political factors can
be identified as potential precursors to recent developments in the state’s approach

to criminal punishment?

The structure of this thesis is divided into three main sections: The first one gives an overview
of the research methods applied throughout this paper. The second section provides insights
into the historical development of the ideological, political, and institutional framework
constituting American legal culture and changes in its major paradigms at the turn of the
century. For this purpose, American foundational mythologies are incorporated as expressions
of ideological principles, that build the basis for a distinctly American model of legal culture
and distinguish it from general trends in western carceral systems of that time. The third
segment investigates developments in Louisiana’s legal culture during the mid-2010s, by
conducting a case study on two Louisiana prisons, that employs analyses of legislative
structures, their application within the carceral system, and accounts on individuals’
experiences, to assess the quality of these prisons in relation to national legal culture and

international standards.



2. Methodology

The methodology employed in this thesis is primarily qualitative and consists of an extensive
literature review and a brief case study, that examines two Louisiana prisons, to assess how
American legal culture is implemented in Louisiana’s carceral practice. The review and critique
entail prior research done on the genesis of American legal culture and American foundational
myths, whose ideological overlaps and historical evolution will be used to establish a status
quo of the early 21 century. This analysis of literature on the development of American
prisons will incorporate aspects of New (transnational) Americanist myth criticism?® as a means
to explore underlying principles behind conceptions of morality and justice within the United

States of America.

The resulting thesis on fundamental ideological principles of Louisiana’s legal culture, as
described in RQ1, will subsequently be expanded on, by examining developments during the
introduction of mass incarceration policies, to assess in how far they present a deviation from
or continuation of previous patterns in the state’s legal culture. The insights gained from
answering RQ1 and RQ2 thus constitute a prerequisite for the final research interest of RQ3,
by establishing the accepted modus operandi for American prisons at the onset of the 21%
century, against which the case study’s results on recent trends in Louisiana’s legal culture will
be contrasted. The case study?’ itself follows the principles of a critical realist approach to
grounded theory and entails the analysis of two state prisons for male convicts in Louisiana,
which include the state-run Louisiana State Penitentiary (Angola) in West Feliciana Parish,
north-west of Baton Rouge, and the privately operated Winn Correctional Center south-west
of Winnfield, whose selection for this study will be explained in more detail in relation to used

sources, after the methodological approach has been introduced.

For the case study, a critical realist approach to grounded theory was chosen, as it allows for
an inductive analysis of sources, whose selection was determined by an initial literature review,
that ascertained their viability and availability. The critical realist component is most
prominent in the division of observations into three domains of reality. For this study, these

layers encompass legislative structures and mechanisms (domain of the real), their application

26 Heike Paul, The Myths that Made America: An Introduction to American Studies (Bielefeld: Transcript Verlag,
2014), 23-25.
27 Mervyn Hartwig, Dictionary of Critical Realism (London/New York: 2007), 96-105.



in prison policies (domain of the actual), and individual experiences of people involved in these
processes (domain of the empirical), intended to counteract fallacies of reduction and
simplification commonly found in interpretative case studies.?® Research in the domain of the
empirical at the Louisiana State Penitentiary was conducted via a discourse analysis of the
prison newspaper The Angolite, which consisted of an open coding process, that includes two
steps: The initial assigning of specific codes, followed by the categorisation of observed themes
through axial coding to highlight patterns within those labels.?’ Due to the lack of similar
sources from Winn Correctional Center, the investigative reporting from Shane Bauer’s
“American Prison: A Reporter’s Undercover Journey into the Business of Punishment”30,
covering a four-month period at the beginning of 2015, was consulted as a source for individual
experiences of correctional staff and inmates at the facility. This methodology was selected to
present a structured and transparent overview of insights in different spheres of American
legal culture and to facilitate the assessment of the multi-layered social settings and power
dynamics at play in America’s prison system, by contrasting the results from individual domains
with each other and assessing their relation to previously formed principles of American legal

culture.3!

While the insights gained through this approach will primarily focus on standards for prisoners’
rights officially mandated by American law, due to national legal culture being this study’s
primary interest, it will also consider their relation to internationally ratified standards of
confinement recognised by the United States, since American prison practice is frequently the

target of criticisms from western nations and observers.3? This focus on national legal culture

28 Eric T. Hoddy, “Critical Realism in Empirical Research: Employing Techniques from Grounded Theory
Methodology,” International Journal of Social Research Methodology 22, no. 1 (2019), 112.

29 Birks and Mills, Grounded Theory, 15-20, 32f.

Juliet Corbin, and Anselm Strauss, Basics of Qualitative Research: Techniques and Procedures for Developing
Grounded Theory (Thousand Oaks: Sage Publications, 20082), 160.

30 shane Bauer, American Prison: A Reporter’s Undercover Investigation into the Business of Punishment (New
York: Penguin Press, 2018).

31 Hartwig, Dictionary of Critical Realism, 89-91.

Steve Kempster, and Ken Parry, “Critical Realism and Grounded Theory,” In: Paul K. Edwards, Joe O’Mahoney,
and Steve Vincent (eds.), Studying Organizations Using Critical Realism: A Practical Guide (Oxford: Oxford
University Press, 2014), 86-108.

Carolyn Oliver, “Critical Realist Grounded Theory: A New Approach for Social Work Research,” British Journal of
Social Work 42, no. 2 (2011), 1-17.

32 plexis de Tocqueville and Gustave de Beaumont, On the Penitentiary System in the United States and its
Application in France (Carbondale: Southern lllinois University Press, 1833/1979).

Sara M. Benson, “Democracy and Unfreedom: Revisiting Tocqueville and Beaumont in America,” Political Theory
45, no. 4 (2017), 466-494.



under marginal consideration of internationally ratified norms aims to counteract researcher
biases, that are likely to emerge as a consequence of preconceived notions, personal attitudes,
as well as an inherent European perspective. This works in tandem with the systematic
assignment of codes as part of the grounded theory approach, which allows readers to be privy
to the evaluation process behind the case study’s results.3® While biases cannot be avoided
entirely, this method intends to increase the validity and reliability of this study, by
acknowledging preconceived notions in a way that is relevant for the thesis and structuring
the research process to more accurately investigate changes specific to different layers of

American legal culture.

Roy Bhaskar’s critical realism is especially apt for this purpose, as it does not simply rely on
atomistic instances of human behaviours to deduce meaning from data34, but allows for an
explicit distinction between the overarching legislative and ideological basis, the
implementation of corresponding mechanisms within the prison system, and experiences of
individuals involved in these processes, by separating them into the domain of real, actual,
and empirical *® It thus offers great potential for contrasting examples of prison practices with
their legislative counterparts to evaluate the appropriateness of common
moral/ideological/legislative paradigms, the efficacy of their application within the American
prison system, and the impact publicised cases of perceived injustice can have on those
overarching frameworks. For this study specifically, the practice-oriented critical realist
research design is used in combination with grounded theory, to determine in how far pre-
existing structural and ideological paradigms embedded in American’s legal culture are
represented, when assessing current developments in its application at Louisiana State

Penitentiary and Winn Correctional Center.

Glenn C. Loury, “Why Are So Many Americans in Prison?,” Boston Review (July/August, 2007), accessed
6.7.2023, https://www.bostonreview.net/articles/why-are-so-many-americans-in-prison/.

Marc H. Morial, “Until We Resolve Our Racially Unjust Incarceration System, We Cannot Be at Peace,” UN
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This focus on southern states — Louisiana in particular — was deemed appropriate, as these
states’ societal developments in large parts coincide with the evolution of American carceral
politics. Additionally, Louisiana’s incarceration rate consistently ranks amongst the highest in
the country in a 2019 VERA study, suggesting an extensive implementation of mass
incarceration policies and promising insightful data on developments of leading paradigms
within America’s legal culture.3® Similarly, like other southern states, Louisiana’s past displays
a history of systemic discrimination, with its justice system being central to the state’s economy
and maintaining of social hierarchies following Reconstruction, as incarcerations and forced
prison labour were initially employed as substitutions for pre-abolitionist slavery3’, but
prevailed until the 215t century.3® Statistics compiled by the state and independent
organisations still indicate a disproportionately high racial disparity in Louisiana’s incarceration
practices, reaching 3.6 times that of White citizens.3® This imbalance surrounding Louisiana’s
legal practice needs to be considered, since one aspect to be investigated is its America’s
assertion of unbiased justice in the face of racial and socio-economic disparities, which has
attracted more attention in recent years through movements such as Black Lives Matter and

frequent protests against police brutality since 2020%.

Apart from these incarceration practices, Louisiana’s penal policies are similarly emblematic,
as it was the first state to initially privatise their prison sector, when a private company took
over management of some prisons and forced inmates to manufacture clothing in 1844, which
is still acceptable under their adoption of the 13" Amendment in Louisiana’s constitution
today.*! In addition to these features commonly associated with the southern United States,

Louisiana is also representative of many practices, that distinguish U.S. prisons from those of

36 Vera Institute of Justice, “Incarceration Trends in Louisiana,” Vera, 2019, accessed 17.4.2023,
https://www.vera.org/publications/state-incarceration-trends/louisiana.

37 Courtney Harper Turkington, “Louisiana’s Addiction to Mass Incarceration by the Numbers,” Loyola Law
Review 63, no. 3 (2017), 557-591.

Wilbert Rideau, and Billy Sinclair, “Prisoner Litigation: How it Began in Louisiana,” Louisiana Law Review 45, no.
5(1985), 1061-1076.

38 Angela Davis, Are Prisons Obsolete? (Toronto: Publisher Group Canada, 2003), 29-33.

Amy Louise Wood, and Natalie J. Ring, “Introduction,” In: Amy Louise Wood and Natalie J. Ring (eds.), Crime and
Punishment in the Jim Crow South (Urbana/Chicago/Springfield: University of lllinois Press, 2019), 4-10.

39 Vlera Institute of Justice, “Incarceration Trends in Louisiana,” Vera, 2019, accessed 17.4.2023,
https://www.vera.org/publications/state-incarceration-trends/louisiana.

0 Tyner, Black Lives Matter.

41 Syndey Young, “Capital and the Carceral State: Prison Privatization in the United States and United Kingdom,”
Harvard International Review, 23.9.2020, accessed 15.7.2023, https://hir.harvard.edu/us-uk-prison-
privatization/.

10


https://www.vera.org/publications/state-incarceration-trends/louisiana
https://www.vera.org/publications/state-incarceration-trends/louisiana
https://hir.harvard.edu/us-uk-prison-privatization/
https://hir.harvard.edu/us-uk-prison-privatization/

other western nations, ranging from its use of solitary confinement without needing a judge’s
approval*?, and convictions without a trial, that are routinely settled via plea deal

agreements?®, to its enforcement of the death penalty.

The selection of prisons and suitable sources for the case study is based on a review of
statistical reports and investigations conducted by the United States’ government (Bureau of
Prisons, Bureau of Justice Statistics, Department of Justice) and NGOs (ACLU, Vera Institute,
The Sentencing Project, American Bar Association Criminal Justice Section, ...) after an initial,
purposeful sampling was conducted to narrow down the expansive pool of sources for an
assessment of recent trends in American legal culture.** While the body of accessible primary
sources concerning accounts of (formerly) incarcerated people from Louisiana State
Penitentiary and Winn Correctional Center have proven to be suitable for this analysis, the
availability of sources on prison policies and recent developments is increasingly limited, due
to multiple reasons. These include the strict regulations on the flow of information to people
outside the American correctional business, as well as lacking transparency of plea bargaining
and confidentiality agreements established through out-of-court settlements.*® These
restrictions are especially noticeable for foreign nationals without any relation to inmates,
which is why it was not possible to gather focussed data from guided interviews with prisoners
or questionnaires that could provide a more precise description of people’s experiences. Thus,
this study had to largely rely on pre-existing sources for individuals’ perspectives on Louisiana’s
legal culture, while supplementing them with additional materials to compensate for the

lacking availability of suitable primary sources.

The sources selected from the two prisons will be used to address key points of contention
concerning the American prison system, with Angola and Winn representing the public and
private prison sector respectively. The intense levels of public scrutiny directed at Louisiana

State Penitentiary has been due to it being the biggest high-security prison in the USA, earning

42 Ryan Sakoda and Jessica Simes, “Solitary Confinement and the U.S. Prison Boom,” Criminal Justice Policy
Review 32, no. 1 (2019), 66-102.

43 Bureau of Justice Assistance, Plea and Charge Bargaining: Research Summary, by Lindsey Denvers
(Washington D.C.: U.S. Department of Justice, 2011), 1f, accessed 6.8.2023,
https://bja.ojp.gov/sites/g/files/xyckuh186/files/media/document/pleabargainingresearchsummary.pdf.

44 Leila Akremi, “Stichprobenziehung in der qualitativen Sozialforschung,” In: Nina Baur and Jérg Blasius (eds.),
Handbuch Methoden der Empirischen Sozialforschung (Wiesbaden: Springer, 2014), 265-282.

4 Andrea Kupfer Schneider, and Cynthia Alkon, “Bargaining in the Dark: The Need for Transparency and Data in
Plea Bargaining,” New Criminal Law Review 22, no. 4 (2019), 470f.
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it the reputation of being the “bloodiest prison in the South” in the late 20" century®® and also
because of having been in continuous use as a forced labour plantation since the 1830s*’. This
repeatedly resulted in it becoming the target of criticisms regarding their treatment of and
care for inmates. Criticisms became especially prevalent after increases in incarceration since
the 1980s brought the prison’s capacity to its limits, with major points being the sub-standard
quality of medical care®®, labour conditions and approach to rehabilitation, the latter of which
is primarily based on teaching Christian morality for lowering recidivism rates (a practice
introduced after Burl Cain became prison warden in 1995)%°; as well as understaffing and
insufficient training of correctional officers, which has led to the abuse of prisoners in the

past.”°

The sources incorporated for analysing the realisation of American legal culture at Louisiana
State Penitentiary include the prison’s newspaper The Angolite as a primary source for
prisoners’ perspectives in the domain of the empirical. Yet, despite its award-winning
investigative reporting in the 1980s and 90s>?, it has to be considered, that its publications are
still subject to censorship by correctional officers, due to the newspaper’ inclusion of people
outside of Angola in its target audience and especially after its rise to fame increased
circulation. According to Wilbert Rideau, former award-winning editor of The Angolite,
changes in management after his departure have deteriorated prison journalists’ abilities to

investigate freely since its heyday.”? A tentative assessment of reporting on issues connected
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https://www.angolamuseum.org/history-of-angola.
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prohibition-cruel.
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Advocate, 26.2.2020, accessed 18.11.2023, https://www.theadvocate.com/baton rouge/news/courts/parts-of-
angola-prison-medical-care-are-unconstitutional-federal-judge-plans-to-rule/article_dOa3ec6e-58b9-11ea-
9a27-e3368efec777.html.
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2017), 47-51.
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to this case study (e.g.: solitary confinement, labour conditions, re-entry programmes) from
Rideau’s period as editor was done, to establish a base line for the degree of censorship in
prior publications, that were considered when analysing current contributions. Other relevant
sources that could be acquired include lawsuits as a source of descriptions on penal conditions
produced by prison inmates and assessed by judges (domain of the empirical), along with
governmental reports and statistics on the state of individual carceral institutions (domain of
the actual) and state legislation (domain of the real). The nature of these sources will allow a
differentiation between legal culture in the domain of the actual and empirical and will be
supplemented by analyses of Louisiana’s legal framework to depict the domain of the real, as

representing the underlying structures and mechanisms of Louisiana’s legal culture.

Winnfield Correctional Center on the other hand is incorporated to investigate consequences
of privatising America’s carceral state, as it is owned by the Louisiana Department of
Corrections but currently operated by the private firm “Lasalle Corrections” under the
umbrella of the Winn Parish Sheriff’s office, since taking over from the “Corrections
corporation of America” (CCA, now: “CoreCivic”) in 2015.°3 The fact that it was the first
privately managed medium-security prison in the United States in 1990 and has maintained
its operations to the present day suggests the prison’s general compliance with Louisiana’s
regulations set for private operators, thus increasing this study’s reliability and
representativeness for the state’s legal culture.>® Winn was further selected, since it was
subjected to similar public scrutiny as the Louisiana State Penitentiary, following the
publication of Shane Bauer’s 2015 investigative report on their handling of prisoners (CCA) for
the magazine “Mother Jones”.> His detailed documentation and compiling of voice
recordings, notes, and pictures will be used as a central source on individuals’ experiences
(domain of the empirical) and allowed for more direct insights, that would not have been
obtainable via other means. Like for the Louisiana State Penitentiary, information on Winn’s
prison policies in the domain of the actual will consist of reports and audits from governmental
agencies, that comment on the quality of provided services and the treatment of inmates
according to state standards, while the domain of the real is represented by the state’s criminal

justice legislation. While its collaboration with Federal Immigration and Customs Enforcement

53 United States Security and Exchange Commission, Form 10-K: Corrections Corporations of America
(Washington D.C.: United States Securities and Exchange Commission, 2016), 30, 64, 68, 69.
54 Selman and Leighton, Punishment for sale, 40-46.
55 Bauer, American Prison.
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(ICE) would be insightful to see how American penal practices are applied to non-citizens, the
proper consideration of this development would go beyond the scope of this research, since
additional socio-political aspects on immigration and ramifications of the Covid-19 pandemic’s
additional strain on prison capacities would need to be considered.>® Consequently, while the
nature of sources used to investigate Winn differ from those for the Louisiana State
Penitentiary, due to a lack of primary sources of individual accounts, they cover similar topics

and provide comparable results for the interest of this research.

The following chapter will provide a framework for the analysis done in this project’s case
study, by investigating long-standing ideological paradigms in American foundational myths
that constitute the basis of legal culture in the United States, and consider particularities
pertaining to the state of Louisiana. This exploration of American legal culture’s historical
genesis will be essential for defining its unique approach to criminal justice among western
nations, that ultimately became a defining feature of American societal structures and moral
values.”” These underlying ideological principles are subsequently expanded in the next
section, which will contrast them with major developments during the era of mass
incarceration since the 1970s, as to properly establish a status quo on the dominant elements
of Louisiana’s legal culture at the onset of the 21%t century, upon which the evaluation of

observations made during the case study will rest.
3. Historical Foundations of Louisiana’s Legal Culture

In this chapter, the origins and developments of ideological beliefs related to legal culture will
be explored in more detail to give insights into the nature and changing dynamics within the
justice system of the United States. The assumed adjacency concerning constituting factors of
historical and contemporary sentiments on criminal justice are substantiated by the

maintained purpose of incarceration, as the American carceral system mostly retained its

56 Eunice Hyunhye Cho, Tara Tidwell Cullen, Clara Long et al., Justice-Free Zones: U.S. Immigration Detention
Under the Trump Administration (New York: ACLU, 2020), 44.

American Civil Liberties Union (ACLU), “ACLU Calls on Biden Administration to Shut Down ICE Detention
Facilities,” ACLU Press Release, 28.4.2021, accessed 23.4.2023, https://www.aclu.org/press-releases/aclu-calls-
biden-administration-shut-down-ice-detention-facilities.

Office for Civil Rights and Civil Liberties, Retention Memo to ICE Concerning Winn Correctional Center
(Washington D.C.: U.S. Department of Homeland Security, 4.5.2021), accessed 19.4.2023,
https://www.dhs.gov/publication/retention-memo-ice-concerning-winn-correctional-center.
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Cambridge University Press, 2001), 289f.
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declared objectives of providing retribution (1), deterrence (2), incapacitation (3), and
rehabilitation (4) into the 21t century, with only the emphasis on specific functions and their

public portrayal experiencing changes over time.>®

In addition to the societal purpose of incarceration retaining key characteristics, ideological
foundations of criminal justice also show significant continuities, with the interconnected
nature of the United States’ legal culture and its civil religion® — consisting of dominant beliefs,
symbols and rituals among American citizens®, which “treat[s] the sociopolitical as having
sacred dimensions”®! — being consistently reinforced throughout the 20™ and 215 centuries.®?
For the purpose of this study, American civil religion is thus initially observed through the lens
of American myth criticism, since the analysis of correlating foundational narratives not only
affects early moral beliefs, but will also be used as a reference point for developments within
American legal culture at a later point of the nation’s history®3, with long-standing beliefs
expressed through foundational myths forming individual identity-forming building-blocks,
that can operate independently from their initial context.5* This prefacing intends to provide a
framework for subsequent observations, that emphasise the role of American nationalist

ideologies as a cornerstone of its approach to criminal justice.

This chapter’s first section will describe some general features of American prisons and how
its legal tradition deviates from European models in its general aims and assumptions. Building
on these characteristics, the second part will incorporate American myth criticism to explore
the ideological origins of guiding principles in America’s legal culture. The final thoughts of that
chapter relate to the legacy of slavery and its influence on penal practices in southern states,

focussing on Louisiana. These underlying narratives will be used to provide adequate context

58 Curtis Blakely, and Vic Bumphus, “American Criminal Justice Philosophy: What's Old--What's New?,” In:
Wilson Palacios, Paul Cromwell, and Roger Dunham (eds.), Crime & Justice in America: Present Realities and
Future Prospects (Upper Saddle River: Prentice Hall, 20022), 16-24.
David Shichor, Punishment for Profit (Thousand Oaks: Sage Publications, 1995), 65.
Gregg Barak, Integrating Criminologies (Boston: Allyn and Bacon, 1998) 75f.
59 Robert N. Bellah, “Civil Religion in America,” Daedalus 96, no. 1 (1967), 1-21.
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Wilfrid Laurier University Press, 2001), 3f.
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the Scientific Study of Religion 52, no. 2 (2013), 239-257.
62 Sean Everton, “American Civil Religion in the Era of Trump,” Religions 14, no. 5 (2023), 633-653.
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(1994), 1-7.
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Forschung — Theorie (Gottingen: Vandenhoeck & Ruprecht, 1977), 9-33.
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for addressing systemic inequalities within the criminal justice system. Specifically, this thesis
will home in on mass incarceration era policies, whose lasting impact on the establishment of
America’s prison-industrial complex and impact on poor urban communities will be the topic

of the next chapter.

3.1 What Constitutes the Exceptionalism in America’s Carceral System?
Prior to exploring core concepts and flaws within the ideological framework of the U.S. carceral

system, this sub-chapter will briefly discuss general tendencies in the historical evolution of
jurisprudence in America to outline the complex societal and political functions of its system
of punishment.®> The paradigms of early American law generally follow European legal
traditions in their institutional makeup, albeit to a limited extent in some crucial respects, such
as popular conceptions of what role criminal punishment should take on in maintaining social
order and which means are regarded as acceptable and expedient to employ in prison facilities
to achieve their purpose. Thus, this section will summarise characteristic elements of
American legal culture, commonly linked to societal and academic paradigm shifts related to
the age of enlightenment and distinguish the American approach from its European

counterpart.®®

Ideologically, today’s democratic carceral systems are almost exclusively defined by
punishments that involve imposed control or the incarceration of individuals, that is
oftentimes applied in combination with social rehabilitation to prevent offenders from
becoming recidivists. Due to the historical developments surrounding nations’ criminal justice
systems being dependent on a multitude of unique political, cultural, and societal factors, it
can be difficult to understand their intricacies from an outside perspective. However, some
overarching tendencies regarding the ideological frameworks of appropriate systems of

punishment are still observable within western discourse.

Drawing from Foucault’s analysis of penal systems in his work “discipline and punish”, the
defining paradigm shift shaping today’s carceral landscapes occurred in parts of the Americas

and Europe during the late 18™ and early 19t centuries, as reformations, which, he argues,

85 Michel Foucault, Uberwachen und Strafen: Die Geburt des Geféngnisses (Frankfurt a. M.: Suhrkamp Verlag,
2020%8), 34f.
56 Winfried Fluck, “Politische Kultur: Vom Exzeptionalismus der Werte zu einem Exzeptionalismus der Starke,”
In: Christian Lammert, Markus B. Siewert, Boris Vormann (eds.), Handbuch Politik USA (Wiesbaden: Springer,
2020?), 25f.
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were gradually brought about during the Age of Enlightenment, largely abolished humiliating,
public punishments and the spectacle associated with them in favour of an implicit projection
of a government’s sovereign power through imprisonment in governmental institutions.®’
These closed-off facilities managed to project the government’s monopoly of power through
an enforced control and correction of inmates’ behaviours, which postulates a normative
effect on people’s behaviour, while punishment itself evades public scrutiny through
anonymised procedures.®® Whereas scholars including Foucault have argued that these
institutional changes and efforts of optimising incarceration practices indicate a connection to
paradigm shifts regarding prison policies, as they prompted increased attention towards
psychological processes and rehabilitation during incarceration®, similar prison practices
having been founded in religious rehabilitation instead of deterrence have already been
present in America prior to these ideological shifts.”? The changes to American and European
penal systems that occurred around the turn of the 19t century would shape the character
and challenges of carceral institutions to come and built the basis for the economic relevance

of the American prison labour industry and its dimensions to come.”}

Similarly, these new approaches to incarceration caused an overall increase in bureaucracy of
carceral institutions and the concomitant anonymisation of criminal punishment mentioned
above. The resulting reformatory impetuses collectively influenced western legal cultures, as
they gradually led to a separation of criminal prosecutions, trials and corrections; thus,
facilitating further regulation and institutionalisation, including a division of labour
responsibilities to specifically trained prison-employees and an understanding of prisoners as
legal subjects who possess agency and the same human rights as non-criminals, but have to
abide by carceral regulations.”? These reforms likewise altered the attention of criminal justice

from rather quick punishment to prolonged periods of confinement that assert authority by

57 Foucault, Uberwachen und Strafen, 14-20.
8 Durkheim, The Division of Labor in Society, 64, 80f, 108f.
Foucault, Uberwache und Strafen, 229f.
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(New Haven: Yale University Press, 1992), 29-32.
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(Berlin: Springer, 2020?), 73f.
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University Press, 1998), 13f.
71 David Rothman, ,Perfecting the Prison: United States, 1789-1865,” In: Noval Morris, and David Rothman
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University Press, 1995), 100-116.
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managing and sanctioning the inmates’ body through strict time-scheduling, labour, and moral
rehabilitation without exposing the justice system or actors within it to accusations of bearing

responsibility for inhumane living conditions or forms of punishment.”3

Whereas some schools of thought, concerning themselves with the history and sociology of
enforcing people’s compliance with state authority, assumed the process to be grounded
exclusively in external, top-down enforcements of rules’, active policing and deterrence, the
understanding of correctional processes considered here will be guided by Foucault’s model
of “Panopticism”’>, as an analogy that uses the enforced conformity in penal institution to
characterise a general shift towards a disciplinary society, in which an ambiguity of whether or
not an individual is under surveillance is established by obscuring the subjects’ perception of
that fact. Thus, prompting individuals to act under the constant assumption of being observed.
This stresses the role assigned to bottom-up consolidations of power structures’® and
behaviours through surveillance-induced self- and peer-regulatory mechanisms, that produce
disciplinary coercion along power-hierarchies inside the confines of penal institutions even
prior to any wrongdoing.”’ It is also more suitable for research into incarceration such as is
conducted in this thesis, as this bottom-up approach ascribes a degree of agency to
incarcerated people, by focussing on the complex situational context rather than on power

inherent to any institution or group of people.

While these new models of punishment and legal reforms are prevalentin Europe and America
to different extents, the latter’s societal and economic structures displayed significant
adaptions to the challenges faced on the expansive territories of this new continent.’® Despite
early efforts of implementing forced labour and confinement by some states, laws in colonial
America were generally grounded in the English American [legal] Code, that ranked among

harshest legislation in Europe, after Britain expanded it during the 18t century, and was

73 Foucault, Uberwachen und Strafen, 197f, 229f.
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primarily categorised by its frequent use of corporal and capital punishments.”® This harsh
treatment of criminals was especially prevalent in the younger southern colonies, that
originated during this period of increased severity of penalty and perpetuated this trend due
to its compatibility with their reliance on the Atlantic slave trade and forced labour for
sustaining a positive economic output.®’ Following American independence, new legislation
has mostly been identified by prior analyses to prioritise territorial expansionism and
establishing economic stability along with growth, while moral concerns associated with its
reliance on the African slave-trade, slavery and indentured servants were disregarded until
disputes over the future of slavery in newly acquired states culminated in the American Civil
War.8! However, race-specific slave-codes according to which behaviour of Black people was
judged were not disbanded after the Confederacy’s defeat, but found their way into criminal
law through the introduction of Jim Crow Laws and Black-codes that perpetuated racial
segregation together with its associated sentiments and solidified the majority Black prison
population as a substitution for the labour force formerly occupied by slaves.?? As the specifics
of ideological justifications will be discussed at a later point, it can be noted that this
necessitation of a cheap workforce will act as one of multiple precursors to the acceptance
and immense importance of forced prison labour, characteristic for the United States’ current

prison economy.

Along with these economically motivated characteristics came general trends in prison
practices. These were famously commented on by the French Sociologist Alexis de Tocqueville
in his characterisation of them as being “a spectacle of complete despotism”23. Defining for
this assessment was the economical component that permeated institutional structures and
the role of democratically selected criteria for crimes and punishments, that supposedly

justified and increased the severity of punishments.?% In today’s international context, the
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most prevalent ones are the harsh treatment of prisoners, a liberal use of solitary confinement,
and the practicing of capital punishment in certain states’ laws. The sentiments regarding the
death penalty’s appropriateness fluctuated during the 18" and 19t centuries under the
influence of humanistic theories and anxieties related to the infringement of state-power on
individual rights during urbanisation and industrialisation processes®®, albeit approval only
began to wane categorically during the early 20t century and following the atrocities of the
Shoah®, with no executions occurring during the Supreme Court’s assessment of its
constitutionality between 1968 and 1976.8” Temporarily, the Supreme Court ruled it to be

unconstitutional in 1972, but soon after reverted that decision.38

After the acceptance of capital punishment began to rise again as part of America’s push for
tough-on-crime doctrines, that included catalogues of specific crimes to which it may be
applied and the installation of additional safeguards, the death penalty was reinstated to
varying degrees throughout the USA and deemed to be in accordance with the constitution.®?
On the grounds that these reforms required jury verdicts to be considered when passing a
guilty verdict, the practice was ruled to no longer be prone to institutional discrimination by
the Supreme Court, which was subject to international criticism, since the acceptance of death
sentence legislation was on the decline in western nations. Today, legal disparities within the
United States are noticeable, as sentencing laws including the death penalty are more strongly
represented in former slave-states, as their history of lynchings as a form of vigilante capital
punishment spans from the pre-abolitionist and Reconstruction South to the Jim Crow Era and

beyond.*®

Despite executions having become less popular after the Second World War, and the U.S.
Supreme Court ruling of 1972 declaring mandatory ruling criteria for death sentences in
Louisiana as unconstitutional, due to their cruel and unusual nature in its discrimination of

ethnic, religious, social position and wealth, it was nonetheless reinstated in 1976, after a 7-
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to-2 U.S. Supreme Court decision in favour of the constitutionality of a Georgia court’s death
verdict was passed, as its decision was justified by multiple independent investigations and the
lack of generalised sentencing practices.’® Nor did the Supreme Court’s verdict disprove
assertions presented in Gregg v. Georgia, that the death penalty functions as a deterrent for
future offenders. Between its reinstatement under more restrictive sentencing guidelines and
2015 241 death sentences have been passed in the state of Louisiana, which presents about
1% of the state’s homicide cases, and was enforced in 10% of convictions.®? In spite of
regulatory anti-discrimination measures, these sentences mirror the biases in incarceration
rates of Black Americans (1,522 per 100,000)%3, that are almost four times higher than for
White people, as the death sentence is only applied in 0.52% of Black-on-Black homicide cases
between males during this timeframe, while making up 15.56% of rulings in cases in which

Black men committed murder on White women.?*

Similar to the death penalty’s fluctuating popularity, solitary confinement has been rising and
waning as a method of criminal and disciplinary punishment, depending on whether
rehabilitative or retributivist paradigms were more defining for the American legal culture of
a specific time period.® Initially employed as a form of criminal punishment, that stood in
opposition to contemporary corporal punishments in England, it focussed on rehabilitation
through the forcing of religiously connotated introspective processes under social isolation.%®
The roots of this forced isolation can be traced back to American Quakers around 1800, who

already employed long-term solitary confinement, despite its primary proponent and architect
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John Howard’s insistence that periods of solitude ought to be interrupted by “associated
labour and communal exercises” to effectively resocialise inmates.’” This recommendation
would soon be heeded and reinforced during the mid-19t century, when first observations on
mental distress, muscle atrophy, and suicide among isolated individuals were reported.®®
While the practice enjoyed hardly any widespread popularity until the 1960s, prolonged total
isolation has become a regular occurrence for even comparatively minor misconduct since the
advent of mass incarceration, despite it still presenting a violation of the International Charta
for Human Rights along with the domestic ban on “cruel and unusual punishment” from the

8th Amendment of the U.S. Constitution of 1791.%°

In the wake of solitary confinement being applied more liberally since then, racial disparities
in its enforcement also rose across the board, lending credence to the proposition, that it is
still influenced by the legacy of oppressive segregationist regulations and ensure obedience?,
while disrupting prisoners’ efforts of political protest.’! In Louisiana, refusal to work or
complete a job with “reasonable speed and efficiency” can result in 30 to 180 days in solitary
confinement, depending if it is the first, second or a subsequent instance of being
reprimanded.2%? Apparently, criminal justice and carceral systems are inevitably linked to shifts
in moral and ideological beliefs, which is why the following chapter will delve deeper into the
moral justifications of practices within legal culture, whose ideological rationale is expressed

through American foundational myths.

3.2 Unravelling the Mythology Behind American Legal Culture
Following structural and procedural features of the American prison system, this section will

discuss the historical roots and ideological impact of American foundational myths, that

historically shaped core values constituting the principles of American legal culture, to
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highlight their principal role within the broader systems of corrections. For this purpose, the
approach to myth-criticism chosen here follows Roland Barthes’ conception of myths in the
tradition of semiotic study after Saussure as modes of signification, which functionally provide
ideas with a specific realisation in the form of historical narratives and their diverse expression
through speech, writings, the arts and popular customs to name a few.'%3 Especially in the case
of the United States, whose very pronounced form of nationalism is primarily defined by an
adherence to the original representation of their national mythology, the consideration of
these supposedly natural justifications for historical intention holds great importance.'%* One
such example for the significance of myths can be found in early legal documents such as the
American declaration of independence, which situates their country’s institutional framework
as being designed according to universal, God-given and therefore “self-evident” principles,
whose legitimacy cannot be questioned and whose authority cannot be surpassed. This
assumption incapsulates the spirit of American exceptionalism, which presents the morals and
values of the nation and its citizens to be uniquely superior to others’. Thus, promoting the
common moral belief among American citizens, that its society represents the undeniable

pinnacle of individualism, equality and democracy values.1®

The roots for these self-characterisations lie in early efforts to establish an exceptionalist
American nationalism, after the country gained independence in 1776, by constructing a

”106 35 the ideological foundation for social coherence within the disparate young

“usable past
nation.%%’ Since American colonial history was marred by violence and conflict, early American
authors often glossed over unfavourable aspects of colonial history when characterising
Americans in a positive light. Such was the case with French American author St. John de
Crévecoeur in his letter: “What is an American”!%, where he postulated a prototype of

narratives that would expand into fully fledged national myths over time. He describes the

guintessential American as a hard-working “western pilgrim” and “new man”, who is truly
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equal among their peers and no longer restricted by “ancient prejudice” or beholden to
aristocracy hindering others’ progress for their own gains.'% Crévecceur’s letters, their critique
of European society and praise of harmonious coexistence in the colonies, presented early
settlers in North America and their values, whose majority was mainly composed of Anglo-
Saxon Protestants and other Christian minorities from north-western and central Europe, as a
distinctly separate society, that learned from the mistakes of its European counterpart.!'° By
doing so, they not only furthered an impression of social stability, but also appealed to the

ideals of the English Whig Party as a means of reconciliation after the War of Independence!!!

These descriptions were one of the first incarnations of narrative elements for characterising
a distinctly American society on the continent, that would later develop into the myths of
America as a “melting pot” and its citizens as “self-made men”, as well as inform the
overarching myth of the "American Dream”.*'2 However, while the positive infatuation with
and idealisation of early American society and governance in this early search for a usable past
promote democratic principles, that appealed to liberal European readers and presented a
stable alternative to dire living conditions of lower classes, they also disregard settler-colonial
violence against native Americans in their descriptions.!'3 Similarly, when publishing his letters
in the United States, they excluded sections condemning the practice of slavery as unjust and
inhumane, instead focussing on the virtues and moral ideals of its citizens.'** Consequently, it
can be observed that not only the core affirmations of identity-markers, but also those of
whitewashing efforts conducted through national mythologies, are long-standing paradigms,
the details of which will be discussed in detail in the subsequent sections. The totality of these

ideas provides the framework for a relatively stable narrative of equality and self-actualisation,
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that form the American Dream as a representation for the boundless opportunities in this new

land.

The nationalist ideology surrounding the “American Dream” is commonly considered to have
been the chief narrative for establishing a sense of community and social stability amongst the
nation’s diverse population throughout its existence, in spite of logical fallacies that become
apparent in light of America’s history of institutionalised discrimination.'> Using the
presumption, that societal structures and public life within the USA are heavily influenced by
sentiments expressed within this American Dream and the correlating idea of American
exceptionalism, three foundational myths relating to morality, individualism, and social
structures will be discussed to present the central themes of American legal culture. Since
these myths are representing iterations of the same overarching narrative, overlaps in their
origins and desired effects are noticeable: with the main motive generally being the
establishment of cultural hegemony and the separation from Britain’s influence, while
portraying this detachment as a liberating step on socio-economic, religious and moral
fronts.1® The prison system, in turn, appears to deprive massive amounts of the American
population from participating in this liberating dream, justifying harsh punishments on the
basis of American laws’ absolute character, and excluding prisoners through stigmatisation and
disenfranchisement. Thus, this section will expand on the justifications for this deprivation, by
juxtaposing propagated moral values presented by American foundational myths with
developments in the function of its prison system to assess their purpose within the nation’s

legal culture.

The first theme discussed is the nation’s self-proclamation as a morally superior “city set upon
a hill”, which promises religious freedom from Anglican and Catholic doctrines, reaffirms
Puritan and Protestant morality as national values and introduce religious beliefs into the
secularised structures of the United States, by compelling a plethora of religious Christian
symbolism to be included in official and legal documents. The second motif of the “self-made
man” is similarly linked to Puritanism, but focusses to a greater extent on individual
responsibility, as it establishes an intrinsic association between socio-economic success,

desirable work ethics and the belief that every labour contributes to the expansion of their
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morally superior society. The last myth to be discussed mischaracterises the American history
of violence against culturally and ethnically oppressed groups as a “melting pot” of cultures
that culminates in a homogenous society, whose diverse populations intermix and constitute
the identity of the American society, but do not deviate from the notion of “Americanness”

expressed by American exceptionalism.'’

The totality of these nation-building processes resulted in a form of ideology, that was applied
to the context of the United States and popularised by Robert Bellah in his 1967 article “Civil
Religion in America”, who based his theories on ideas previously outlined in Jean-Jacques
Rousseau “Du contract social”!8, This concept of American civil religion (ACR) has been refined
and adapted to different fields of study after its initial introduction by Rousseau, with different
iterations being applied in varying fields of sociological study. Despite these diverse
approaches, Bellah’s definition of civil religion itself remained largely intact as the quasi-
religious dimension of public life, which promotes social cohesion, by reaffirming a set of
propagated national values, and is expressed primarily through specific rituals, symbols, and
beliefs; including examples such as the pledge of allegiance, the national flag, and the
veneration of the military in the U.S..11% Yet, ACR is no monolith, but comprises of dominant

and subordinate sets of beliefs, belonging to different portions of society.

Despite some overlaps in ideological beliefs among people living in America, deviations from
certain values and opposition towards the enforcement of ACR need to be considered, since
individuals and societal groups excluded from partaking in America’s dominant civil religion
and its benefits commonly opposed the status quo, as was the case with victims of racism and
other forms of discrimination.'?® However, since this thesis’ focus is the application of legal
culture by governmental institutions, these sub-categories of ACR will only be addressed if
relevant to the topic at hand, or to contrast them with the dominant form of ACR, which

understands its national purpose to be the upkeeping and spreading of its doctrines.'?! John
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Coleman described ACR in relation to the substantial influence of the Puritan faith in early
American history as “point[ing] to the religious dimension of the polity”, as a secular system
of governance was maintained, while Christian doctrines and their symbols were positioned
as synonymous with national ideals.?? In chapter 3.3.1 it will be addressed, how this tight
association between national affairs and the church provided domestic stability and trust in

the government, while also ultimately influencing legal culture and its practice.

While analyses of the underlying narratives to ACR have been made throughout the nation’s
history, social and legal scholars have only begun to critically assess internal logical flaws of
American exceptionalism and the American Dream, since transnational Americanist myth
criticism has risen to prominence in the mid-90s.223 Through their appraisals and a recognition

124 “institutional and

of America being a “nation among nations”, instead of the exception
systemic biases against historically, socio-economically deprived populations, previously
justified by the American Dream’s assumptions and equations, were brought to prominence
by advocates of prisoners’ rights and calls for prison reforms. Whereas ACR has many
components that can be applied when investigating the genesis of its legal culture, the
following section will analyse three mythological cornerstones of the American Dream,
relevant for this research, that are expressed through three of the nations’ foundational myths

in this argumentation, to highlight the specific effects these components have had on carceral

practices.

3.3 Justifying Injustice — How American Civil Religion Shaped its Legal Culture
Historically, America’s social hierarchies and legal traditions have displayed systemic

inequalities, that are reflected in a plethora of judicial and ideological disputes among its
defenders and opponents, which substantially amended some aspects pertaining to
mechanisms of oppression and simply re-codified others to appease critics throughout the
history of American legal culture.?> Despite this discord concerning the adequacy and equity
of America’s societal model, the myth of the American Dream, with its unequivocal promise of

upwards social mobility, has remained a cornerstone of the ACR, with its waning popularity in
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the broader public only being noticed since the early 2010s.1%¢ By juxtaposing core narratives
of ACR with the main tenets of its legal culture, this section seeks to highlight patterns between
the logic these myths operate under and American legal culture. For this purpose, relevant
narratives concerning the makeup of the United States’ carceral system will be looked at in
more detail, when considering societal inequalities, discriminatory applications of laws and

practices to oppress certain parts of society.

Specifically, this chapter will look at three myths to investigate their relation to this grand
narrative and show how its components influenced the nation’s legal culture. The main topics
will thus include the presumed moral infallibility of the nation’s foundational values of
governance and the importance of its religious connotations, social mobility and individual
responsibility, along with moral and as political justifications for the disproportionate impact
of incarceration on people of colour and their communities. The myths covered in this chapter
consequently include that of the Promised Land, the self-made man, and the melting pot, since
they fulfil imperative aspects for the evolution of American legal culture and its incarceration
binge. The origins of the current system’s structural makeup are touched on here, but will be
expanded in the subsequent chapter, as it will be dealing with the impact of mass incarceration

policies on American legal culture.

3.3.1 Enforcing Destiny — Legal Culture in the American “City Set Upon a Hill”
Chronologically as well as ideologically, the Puritan myth of the Promised Land and its

imagination of America as a city set upon a hill are parts of the earliest national mythology
constituting the American Dream and its civil religion. Their impact is mainly rooted in a
religiously connotated affirmation of American exceptionalism and imperialism in the tradition
of Manifest Destiny, which postulates an intrinsic superiority over other nations along with a
need to spread American moral, liberal, democratic, and economic values associated with it.*?”
The incorporation of this religious self-affirmation as a tool for justifying various political
agendas, prosecution legislation, and sentencing laws during different developmental stages

of American history is well documented from early colonial and ante-bellum times, over
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Reconstruction and the Progressive Era, and well into the second half of the 19t century.!?®

Surrounding the debate on the morality and legality of slavery, religiously motivated
arguments were central to both: Opponents of slavery in the north argued that it violated
doctrines of equality and charity, while proponents of it simultaneously defended racial
hierarchies and slavery as a divine law in the South, through which slaves were granted an

education and food, while ignoring the suffering and death caused by the practice.?®

While initial assessments of Puritan influences on American ideologies initially proposed by
Max Weber in 1905 and revised by 1920%° were dismissed, due to logical fallacies of
overgeneralisations regarding the complexity of Protestant faiths in colonial America, the
recurrence of Christian themes in American mythologies through Puritan and Calvinist
doctrines, along with their relevance in rehabilitative programmes at Louisiana prisons,
justifies their consideration in this paper.t3' Similarly, the moral virtues postulated by
Puritanism are commonly invoked in legal paradigms under mass incarceration, to justify harsh
punishment of street criminality in lower-income areas over white-collar crimes of the upper
class, such as finance fraud, bribery, or negligence concerning necessary safety precautions;
since their sentences are usually relegated to fines or increases in governmental oversight,
that are accumulatively more harmful to society than directly harmful behaviour.'3? The
following paragraphs will illuminate some specific aspects regarding perceptions of morality in
Puritan narratives of the city set upon a hill in relation to American legal culture, before moving
on to the next myth of the self-made man and the effects of its hyper-individualist ideologies

on legal structures within America’s neoliberal capitalism.

The phrase “a city set upon a hill”, first coined in the political sermon “A Model of Christian

Charity” by later Governor of Massachusetts, John Winthrop'33, that is said to have taken place
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before their setting sail to North America in 1630.13* Winthrop’s speech has been adopted into
the canon of America’s founding mythology as a promotion of religious victimisation to
establish a usable past, while disavowing their brutal conflicts with indigenous peoples like the
Wampanoag!®.13¢ This self-characterisation expresses their purpose to be the active
promotion of a society, that substitutes pre-existing dogmas of Europe’s ecclesiastical
institutions with their reformed views, unaffected by the corruption perceived to be inherent
to those institutions, and free from aristocrats’ exploitation of lower classes to accumulate

wealth through feudalism.3’

In spite of doubts about its authenticity having been raised due to a lack of contemporary
sources®®®, within academic discourse this text and its proclamation of purpose are commonly
referred to as a “sacred document” of ACR for its early national narratives; which includes the
philosophy surrounding Manifest Destiny, that not only reinforces the exceptionality of the
American people and institutions, but expands on it by proclaiming the duty to spread their
ideology, into this newly discovered promised land and the rest of the world, to be the
country’s unavoidable destiny.?3® While there was by no means an inner-political consensus on
the validity of the myth, with a considerable number of prominent Whigs advocating for a
democratic model to be established for other nations to follow on their own volition instead
of enforcing it on others, its core tenets and Puritan connotations of political messaging have

remained a constant in ACR and the legal culture heavily influenced by it.*4°

This narrative’s importance for the preservation of the American Dream has lasted the test of
time, as its invocation of an inherent moral pre-eminence over the rest of Christianity and non-
Christian religions is still ubiquitous in the national political discourse of the 20t and 21

centuries. Most prominently, it was employed in justifications of American imperialist
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interventionism, as part of the Red Scare since the Cold War, or by lawmakers, to gain
popularity among specific voter bases.!*! These also include Roman-Catholics, such as John F.
Kennedy, who invoked the symbolism in Winthrop’s tradition to promote solidarity, shared
responsibility, and the importance of bi-partisan collaboration; and Ronald Reagan, who
applied the myth of the city set upon a hill to a lens on American exceptionalism, that re-frames
America not as an example, but a goal to be attained through the pursuit of personal freedom,
by framing individualism as the core theme of ACR.'*? Similarly to earlier political discourses
based on religious beliefs, the latter half of the 20t century also showed an ideological divide
among proponents of Christian faiths; with ethnically diverse members of the Progressive
Evangelical Movement having proposed models for historical structural and individual
discrimination to be reconciled, that demand an official acknowledgement of guilt, since the
mid-1960s.143 However, these progressive movements only represent a minority in light of
overwhelmingly conservative political opinions among religious representatives.'** The
versatile rhetoric surrounding morality-based reasoning exemplifies the myth’s expansion
from its original critique of Roman-Catholic practices, as well as its prolonged relevance in

political image-cultivation, due to an internalisation of the myth into ACR and legal culture.

This belief in a divine Christian purpose, transported through American national myths,
experienced a resurgence during the height of the cold war, with the official national motto
being changed from “E Pluribus Unum” (“Out of many, one”) to “in God we trust” in 1956 and
the phrase “one nation under God” being added to the pledge of allegiance, where Christian
symbolisms were weaponised as part of the opposition to atheist beliefs within communist
ideologies during the second Red Scare.'* The pattern of mentioning “God” in association with
the nation’s institutions and laws, without explicitly specifying which God they were referring
to, emerged during this time to avoid accusations of excluding non-Christian faiths.**® This

connection between the religious and secular symbolism can also be observed in the
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ceremonial of presidential inaugurations, which includes long standing traditions of swearing
the presidential oath on the Protestant King James bible and concluding with “so help me God”,
that go back to George Washington and are even practiced by non-Protestant presidents, such
as John F. Kennedy, as a sign of aligning with traditional American values.'4’ These religious
connotations are essential to the United States’ raison d’étre, justifying the rebellion against
British governance in the colonies’ pursuit of economic and political independence, by
applying civil religious morals to their rhetoric to oppose the high taxations, harsh working
conditions in European factories and religious differences, not only on pragmatic, but on
ethical grounds. Subsequently, this aspect of civil religion equates the abolition of British yoke
to a victory over the old world’s oppressive structures, while simultaneously asserting the
moral superiority of Americans as God’s chosen people, resulting in nationalist ideologies to
thrive and contributing to the central premiss of Winthrop’s “city set upon a hill”, that America

represents the pinnacle of democracy, liberty and justice.48

Specifically, the most salient influences of this assimilation between religious and political
practice can be observed in the following three characteristics of the American legal culture:
(1) Its unwavering belief, that the contents of its foundational documents, such as religious
scriptures for Puritans and pilgrims, and the Constitution, Declaration of Independence or
criminal codes for secular messaging, are flawless and just, and must therefore not be
subverted.'* This belief operates on the basis of retributivist conceptions of criminal justice,
that advocate for sentencings to be proportional to the committed crimes, and lies at the core
of justifications for the government’s authority to impose harsh sentencing laws, including the
death penalty as a form of punishment for severe crimes.*>® More recently, the assumption
was incorporated into racist ideologies in the form of Constitutional Originalism, which
advocates for an adherence to these founding documents in the manner they were originally

intended, which includes racial segregation, the rejection of women’s right to abortions and
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rights to Gender non-conforming lifestyles.'>! (2) The institutionalisation of religious morality
through reforms in civil laws, which can already be observed as a stable feature of the
American political and judicial discourse since the mid-17t" century.’®? (3) Overlaps with
capitalist notions, of equating hard work with piety/morality and success, as they supposedly
promote the greater good of American society and are a noticeable feature of ACR and its legal

153

culture,? which will be expanded on by ideas presented in the following section.

Within the context of legal culture, this connection between morality and work-ethics is
applied to various occupations outside ecclesiastical institutions, as nearly every branch of
professional life can be regarded as fulfilling God’s purpose, as long as they contribute to
furthering prosperity in America.’>* Along with this insistence on the ethical importance of
prison labour as part of rehabilitation efforts, a belief in self-discipline and self-control is
promoted, that already displays some conceptual similarities with later practices associated
with Foucault’s description of Panopticism’s self- and peer-regulatory processes, characteristic
of modern prisons. As a consequence of the myth’s ideological and conceptual impact on legal
culture through the establishment of prisons as a place for atonement, retribution, and re-
education, its influence is also apparent in specific disciplinary measures against inmates’

insubordination or violations of rules.

The most prominent application of this being the practice of solitary confinement, whose
original purpose was expressed by the progenitor of its current form, John Howard, at the end
of the 18™ century to be the restoration of a person’s moral compass by isolating criminals for
periods no longer than a few days from outside distractions to allow for contemplation and an
improvement of unlawful behaviour.'> The concept was proposed in relation to his critique of
18t century English and American prisons, their negligent, disorderly conduct along with

issues of disease outbreaks, corruption, and the intermixing of prisoners sentenced for crimes
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of varying degrees of severity.'>® The implementation of solitary confinement into legal
practice established checks and balances to ensure that: the length of isolation represents the
crime committed and does not impose cruel and immoral punishments through prolonged
confinement; only courts can assign solitary confinement as punishment; and carceral
institution are subject to governmental oversight through regular inspections.’®” It
consequently not only created the basis for specific forms of punishment within prisons, but
prompted institutional changes, that would be codified in the laws set for state prisons as part
of the Penitentiary Act of 1779 and shape the makeup of the modern American prison system,
by prompting lawmakers to create the basis for today’s distinction between federal and state

prisons, as well as the categorisation into low- middle- and high-security prisons.'>8

The next chapter expands on this piety associated with a willingness for hard labour, by
exploring themes of social mobility, individualism, and inherent biases of ACR, that result from

it and are communicated by the myth of the self-made man.

3.3.2 The “Self-Made Man’s” Apathy towards Failure
After having addressed the American Dream’s components relating to the religious

predeterminism expressed by the myth of the city set upon a hill, this chapter will elaborate
on the idea of individualism, transported via the myth of the self-made man within the
American Dream, by reconstructing its origin and deconstructing its application in the legal
system. Additionally, the investigation will include an assessment of its compatibility with the
other myths discussed in this paper, along with the purpose of its inclusion into America’s

broader legal culture.

At its core, the myth of the self-made person follows the “American Promise”**° that, due to
the unique ubiquity of opportunities in the American Promised Land, every individual
possesses the innate capability of moving up the social ladder on the grounds of their personal

efforts alone, while portraying the competitive, individualistic pursuit of happiness'®® and
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success as the main struggle to be overcome through ongoing efforts, in the face of
circumstantial and directed hardships.'® According to Heike Paul, the origins of this myth can
be found in colonial westward expansionist ideologies in the myths of the Promised Land and
Manifest Destiny, whose call for the territorial expansion into the west, that resulted in the
horizontal mobility of settlers, was applied to vertical social mobility within the American
society itself, to promote the increased potential for individuals’ economic success when
compared to rigid European hierarchies.®? The first iteration of this core concept of the
American Dream was proposed by Henry Clay in 1832163 and later popularised by Charles C. B.
Seymour in his collection of biographical accounts in 1858164, of which Benjamin Franklin’s
stood out, as it became the paramount example for being self-made. For many, this myth,
whose applicability and thus prominence rests entirely on the American exceptionalist
assumption, that stand-out cases of success stories constitute the norm for one’s own life,
represents the quintessence of the American Dream’s beliefs, as its explicit reference to
individual, social and monetary successes within an unbiased, but nonetheless competitive,
marketplace incapsulate the social Darwinist belief in the socio-economic survival of the fittest,
often associated with laissez-faire economic principles and deregulations of post-industrial

American capitalism.6°

However, the non-consideration of systemic and societal forms of discrimination in this land
of equal opportunity — including a condemnation of historically grown and politically backed
racial and class disparities in people’s economic, cultural and social capital'®® — not only leads
to the conclusion, that an individual’s moral fortitude and efforts to succeed by fair means
deserve to be acknowledged but holds also true for the inversion of this deduction. Thus,

drawing assumptions from people’s failure to become a self-made person, by insisting, that
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individuals” moral depravity and unwillingness to contribute to society are the central reason
for engaging in criminal behaviour, while disregarding circumstances leading up to criminal
convictions.'®” Within the context of the carceral state, the implication of this indifference
towards socio-economic disparities and insistence on a person’s moral shortcomings as their
cause, works in tandem with the themes of religious morality and its relation to a positive work
ethic explored previously, to form the basis of the central argument justifying the harsh

treatment of prisoners in the American carceral state.

Notably, the central virtues expressed by narratives surrounding the myth of self-made
individuals gradually shifted away from its depictions of people defying social and economic
hardships, towards the more abstract and widely applicable concepts of achieving individual
freedom and an emancipation from state-powers, to retain its relevance despite its reduced
applicability in light of increasing disparities between rich and poor, lower chances of vertical
mobility, and the diversification of related discourses on social/racial equity during and
following the 20t™ century.!®® This development can be observed in the portrayal of figures,
thought to represent the ideals of rags to riches narratives and function as tokens to symbolise
the truthfulness of its claims of providing equal opportunities in the Land of the Free, even
though the stories were commonly embellished after the fact to suit the myth’s objectives.®?
Among such narratives, Benjamin Franklin’ autobiography is often highlighted, which details
his humble beginnings and goes on to depict his life as a steady upwards curve towards
international fame, as the archetypical example of socio-economic progression associated
with this myth’s promise, that was later further popularised by the successful narratives of
Horatio Alger, whose stories promoted the same themes of ascending the social ranks through

honest work, but reached a bigger audience in total.1’® Through this abstraction, underlying

beliefs were strengthened, while changing social dynamics became less important over time.

As a consequence of the soaring popularity of Franklin’s achievement of the American Dream,
his biography and accounts of his diligent work ethic have become a principal document in the

reaffirmation of the myth’s truthfulness. The concept of the self-made women is only
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marginally insightful for the purpose of this research, as female representation in this myth,
while featured in books and other narratives that incorporated critical calls for emancipation,
were originally envisioned as part of rising consumerism and a “feminisation of American
Culture” and are thus not as influential on American legal culture as the economic and moral
implications of the myth’s original form. Since these accounts of self-reliant successes are
confined to narratives originating from America’s privileged White population, they neither
include women nor reflect the reality of the experiences of African Americans and immigrants,
whose pursuit of becoming self-made people is important on two fronts: Their accounts not
only proved that African Americans are capable of establishing themselves in America’s
competitive market, despite the racial and social disparities, but also applied the socio-

economic logic of the myth to the Black struggle for emancipation and legal recognition.

In contrast to White narratives of upwards mobility, Black freedmen and abolitionists,
prominently featuring Frederick Douglass, commonly replaced economic themes of success
with ones of freedom and emancipation in alignment with aspirations of American
independence, to evoke positive sentiments from White Americans by forcing a recognition of
these goals’ legitimacy through association with their own past. While Douglass is above all
hailed as an example of how even former slaves can successfully climb up the socio-economic
ladder, he himself not only opposed the idea of being self-made for his own life on the basis
that he personally received aid, but also repudiated it categorically, as he denied individual
successes’ independence from prior achievements and circumstantial supporting factors.'’!
The inclusion of the latter’s autobiography into the myth’s canon marks the first prominent
instance of showing an acknowledgement of a former slave’s capability to achieve the
American dream while adhering to the morality of ACR. However, Douglass’ success story was
in part also promoted as a token to symbolise America’s abandonment of racial discrimination,
because it indicated the possibility that even former slaves had the capabilities of becoming
renowned statesmen within the USA. Prominent contemporary examples, such as Oprah

Winfrey and Barack Obama, generally follow an affirmative approach to the myth of being self-
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made, while also acknowledging the inherently unequal nature of social hierarchies in

America.l’?

Reiterating this myth’s lasting effect on American legal culture, the implicit assertion that
criminality is primarily self-inflicted and linked to an individual’s lack of intelligence or an
unwillingness to work hard, instead of considering circumstantial influences, is vital in
upholding the moral justifications for imprisonment and rehabilitation methods in American
prisons, prominently including forced labour. Through the establishment of an association
between negative character traits and specific groups of people — mainly lower classes and
historically underprivileged communities of colour —, malpractice and abuse by prison officials
against that group is more likely to be overlooked or deemed to be necessary, since less
empathy is dedicated to individuals, who were perceived to be provided with equal chances
at birth, but blundered theirs due to them underperforming in the moral virtues that
encapsulate the judgement criteria of American legal culture.'’? This consequently obstructs
the critical assessment of circumstantial factors to a person’s economic and social standings,
thus justifying the perpetuation of growing socio-economic inequalities, that have become a
defining element of American society since its inception and were adapted throughout its
history to fit changes in communication of legal paradigms and social hierarchies in the U.S..274
Critical assessments of the all-encompassing nature of American ideologies for Black
Americans, categorically view the myth of the self-made man and an independent
achievement of it as one of the most pervasive deceptions in the nation’s portrayal of its social
order.r’> The following paragraph will elaborate on some prison practices that are grounded in
the ideological implications listed above and highlight overlaps with the penal implications of

envisioning America as a city set upon a hill.

Parallels between the myth’s premise and American legal culture include the assertion, that

lacking considerations for one’s individual responsibility form the root of criminal behaviour,
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instead of considering personal hardships, discrimination or insufficient support from the
government as contributing factors to criminal behaviour. This logic will play a pivotal role in
this paper’s analysis of the reasoning behind racial profiling during the prison expansion of the
1970s and onward. Another observation concerns the perceived appropriateness of a
punishment’s severity in relation to the crime, as it generally aligns with the perceived degree
of infringement on people’s rights and a generally accepted moral code, instead of prioritising
action to address and prevent causes for criminal actions. The third relevant connection
between the two concerns the reassertion of the importance attributed to prison labour as a
means of lasting rehabilitation, resulting from the reinforcement of moral education promoted
through religious narratives and those of the self-made man, that highlight its value for aligning

personal morals with social standards.

One penal paradigm of the American prison-industrial complex is its provision of a cheap
workforce to finance itself and produce profits under the justification of it producing a
rehabilitative and reintegrating effect on inmates. This practice has garnered more than S11bn
in 2021, consisting of $2bn in goods as well as $9bn in services and maintenance of the
prison.t’® The legal culture associated with this instrumentalization of prisoners as an
inexpensive means of production shows overlaps between the myths of the self-made man,
which encourages an equation of poverty and criminality, as it views them as a self-inflicted
condition brought about by an individual’s poor life choices; and the myth of the city set up on
a hill, which also maintained the legitimacy of prison labour within ACR as a continuation of
slave labour and justified its relevance for the stability of the American economy. Prisoners are
expected to repent for their crimes, during which they are effectively excluded from society
and deprived of rights otherwise granted to every citizen. With regard to labour protections,
especially those prohibiting slavery and forced labour, prisoners’ rights are hardly respected.
This exclusion is also present in legislatures, as the 13™ Amendment to the Constitution,
instated in 186577, exempts criminally incarcerated people from the ban on slavery, as the law
states it to be accepted as a form of punishment in case of criminal misconduct (“Neither
slavery nor involuntary servitude, except as a punishment for crime whereof the party shall

have been duly convicted, shall exist within the United States”).
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This long-standing acceptance of forced carceral labour has held firm for the majority of its
existence, which can partly be attributed to its economic function of providing a cheap
workforce, but also to America’s retributivist doctrine. However, this assertion does not always
hold true in practice: Since the legal system operates on an assumption of equality instead of
a pursuit of equity, harsh legal judgements regarding people’s transgressions are often
dependent more on the degree to which moral values have been subverted by an individual
than on the actual damages caused by a crime, as is evident by the examples of sentencing
practices for non-violent, victimless crimes, such as prostitution, gambling, and drug
offences.'’® Within this moralistic paradigm of individual responsibility, crimes are often
assessed under a biased lens that necessitates less lenient punishments for marginalised
communities in pursuit of enforcing the correction of unwanted behaviour, while white
communities were assumed to be reformed after being reprimanded.?’® This will later become
more apparent, when discussing the disparities between the extensive policing and sentencing
of Crack-Cocaine users in connection to mass incarceration, commonly associated with
disadvantaged communities living in poor, urban areas, and the comparatively lax sentencing
laws on powder Cocaine, mostly used by white middle- and upper-class people, despite them
containing the same illicit substance. This unequal application of criminal punishment is a
prevailing feature of America’s justice system and will be discussed further with regard to mass

incarceration.

The myth discussed in this section highlighted the inherently flawed assumption of American
laws’ moral infallibility, when applied to the supposed provision of equal opportunity and
assignment of individual responsibility propagated in the American Dream, and in how far the
subsequent decrease in circumstantial considerations for the assessment of criminal
behaviour has impacted American legal culture. The next section will discuss the myth of the
melting pot, which will explore the handling of multicultural influences on the American Dream
within its national discourse, by following developments surrounding the myth of the Melting
Pot, whose original postulate included the recognition of people from different cultural

backgrounds to reside in America, but thought of the melting pot’s ultimate goal to be the
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assimilation of these “other” cultures into the dominant American cultural paradigms, while

diminishing their associations with their country of origin.

3.3.3 Conformity and Intolerance in the American “Melting Pot” of Cultures
The myth of America as a melting pot of ethnicities and cultures builds on previous notions of

new beginnings and unlimited opportunities as part of the American Dream and initially
expanded on them in light of increased migratory movements towards the US around 1900 to
account for the perpetually transforming nature of communities and their needs, while
retaining the core tenets of its previous nation-building processes. Considering the many
accounts of pervasive systemic discrimination within the American justice system®, an
analysis of this myth promises to provide invaluable insights into the moral justifications for
the disproportionately high policing and prosecution of minority communities, characteristic
for American legal culture since the era of mass incarceration. At the same time, it will also
grant a better understanding of specific developments and reasonings that led to the

disadvantaged position, people of colour are relegated to in the American justice system.

The melting pot myth is transported through multiple channels of communication. Among
them is the slogan “E Pluribus Unum” [“Out of many, one”], which is present on coins, statues,
and the Great Seal of the United States and transports an ideology of unity, initially amongst
its member states and later as a symbol for communal coexistence and acceptance of its
citizens.'8! This line of thought was also expressed by Crévecceur, which he described as
“melting into a new race” that would bring progress and prosperity as a natural consequence
of continuous advancements and innovations.8? This hopeful outlook on the future was also
prominently featured in popular culture around 1900, with Israel Zangwill’s play “The Melting
Pot” and Emma Lazarus’ poem “The New Colossus”, which was affixed to the statue of liberty
as a symbol of good faith to migrants crossing the Atlantic, enjoying widespread circulation.83

Its doctrine, that an assimilation of immigrants from their unique cultural backgrounds into a
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uniform American society constitutes a boost to its overall cohesion and progress, experienced
further legitimisation through the wholehearted endorsement of public figures and business
owners on the basis of the utilitarian, ulterior motive of accessing an inexpensive workforce.®*
This included Henry Ford’s business school, which was founded in 1914 and encompassed a
graduation ritual for immigrants, in which their clothing was symbolically changed to fit the
White American norm; this happened during a ceremony involving the entering and exiting of
a giant cauldron as a representation of their assimilation into America and replacement of

prior cultural influences.®>

This embrace of immigration was however not shared unanimously among scholars and the
public alike. The main belligerent stances consisted of cultural pluralists’ opposition to
assimilation and conformity, which centred around the potential adverse effects of limiting
people’s sense of self on individuals and American society as a whole, as well as nativists, who
used the drastically increased number of migrants at the onset of the 20t century to flame
existing racially supremacist resentments and propagate the melting pot’s goal to be the
assimilation into the Ango-American cultural hegemony.'8 With the culture of White Anglo-
Saxon Protestants (W.A.S.P.) having been established as the quintessence of Americanness in
its civil religion prior to its application to immigration processes, the majority of national
developments during this myth’s heyday were marred by widespread exclusionary sentiments
in support of segregationist agendas, in which descriptions of desirable immigration were
limited to White, European nations and miscegenation laws saw an upswing in popularity in

the South.1®’

The selective nature of who was allowed to freely partake in the American melting pot and
who was to be excluded becomes all the more apparent, when looking at the ratifications of
legislation, as restrictions on immigration from non-European countries were becoming more
frequent (Chinese Exclusion Act of 1882; Asiatic Barred Zone Act of 1917; The Asian Exclusion

Act of 1924; the Tydings-MCDuffy Act of 1934). Simultaneously, Asian Americans already living
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in the country were branded through “legal exclusion, political disenfranchisement, labour
exploitation, and internment”.188 Practices like these have been described to prevent minority
communities from actively participating in any form of assimilation or integration into
American society.'® The implication that this model of social and cultural assimilation
constitutes a core value of American society was consequently very divisive, as the ambivalent
interpretation on its intended purpose lends itself to being instrumentalised by supporters of
opposing political ideologies: thus, prompting a situation, in which both parties’ agendas
assume the moral high-ground, by claiming to be in line with the nation’s best interest, while
also following narratives put forth by the myth.'°° This adaptability to different circumstances
and its promise of equality among different ethnicities and cultures is why it has remained
relevant as a means of reaffirming the American Dream’s promise of equality along with its
effectiveness when applying it to the deconstruction of biases within the society by civil rights

groups and political activists.

Concomitantly to the establishment of this cultural hierarchy, new housing policies reinforced
their effect by widening economic gaps between ethnic groups. Specifically, the practice of
redlining, which was enforced nation-wide by the Federal Housing Administration under the
National Housing Act of 1934, was broadly applied to enforce racial segregation and gather
ethnical minorities into isolated communities, deemed to be less secure, with increased costs
of living and hinder their chances of upwards mobility.1®* Political influence of these
communities was further observed to have diminished through gerrymandering, a process of
redefining voting districts to benefit the interests of one political party, commonly done to the

detriment of non-White communities’ political representation®®?.

Thus, it can be stated that, while the melting pot as a metaphor for the conjoining of different

cultures was highly influential in American conceptions and analyses of guiding cultures, its
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application in the American experiment was more reminiscent of a repressive enforcement of
societal norms that were prescribed by a nation’s dominant culture in an effort to justify the
exclusion of non-White communities from the unequivocal promise of equality?®3, than of a
conjoined blend of the immigrant population’s sub-cultures with existing cultural
paradigms.'%* This renewed assertion of inherent differences came in the wake of former
slaves facing renewed challenges against intolerance and systemic bias after large portions of
their population flocked to northern states in hopes of being included in the promises of the
American Dream.'®> The continuation of discriminatory policies and the segregation of many
communities from White ones, has prompted propositions for reframing the image of the
melting pot into that of a salad bow/ or mosaic to symbolise the maintenance of cultural
differences, since cultural assimilation does not play as prominent of a role as the

compartmentalisation and social stratification of individual cultures and ethnic groups does.%®

Similar to the myth of the self-made man, narratives surrounding the vision of America as a
melting pot of cultures did not primarily rely on the construction of a national history for
strengthening cohesion and solidarity amongst its existing population but relied on the myth’s
malleable vision for the nation’s future to promote internal stability. With the central
components of this myth being grounded in ideas of individual liberty, freedom of expression,
and other core national values explored throughout this chapter, and supported by the
underlying promise of a gradual, cultural assimilation of migrant populations to the dominant
White Christian majority. Thus, both the proponents and critics of societal diversification
during the height of early 20t century’s industrialisation and urbanisation crises, as well as the

simultaneous immigration boom, could be appeased.®’

The framing of American society within the comparatively narrow cultural paradigms of White
Anglo-Saxon Protestantism and the forced conformity of other cultures’ stands in

contradiction with the nation’s democratic core values of freedom, equality, and justice, but
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becomes tenable for political mobilisation, when presenting the convergence of cultures,
propagated by the melting pot, as a deterioration of the nation’s superiority.}*® Contemporary
xenophobic accounts are explicitly addressing this division as the difference between the “best
European blood” from early American settlers to the “parasites of Europe — the scum” of 20t
century immigration'®. As will be addressed in more detail when discussing mass
incarceration policies, the political and legal developments of the 20" century show strong
connections to later legislation and can be viewed as precursors to current societal issues, that
show the long-standing efforts of maintaining power structures, as well as the self-
perpetuating mechanisms that stigmatise swaths of America’s non-Christian and non-White
population, consequently putting them at a disadvantage and diminishing their chances for

financial success and upwards social mobility.

Concerning American legal culture, the myth of the melting pot is oftentimes evoked by either
side of the political spectrum, to either uphold assumed White, Anglo-Saxon Christians’
cultural hegemony and maintain the stability of America’s moral superiority through a forced
assimilation of minority cultures — much in the same vein as anti-immigration advocates and
theories on eugenics during the myth’s initial popularisation —>% or to challenge these
presumed discrepancies and promote a culturally diverse national vision, by addressing
inherent fallacies and injustices of this racial nationalism and acknowledging the myth’s
historical relevance for giving an initial impetus for models of a heterogenous society to take
root.2! The initial exclusionary understanding of immigration to America, as leading to a
uniform adoption of pre-existing national beliefs on the one hand, or a strict separation along
cultural/racial lines on the other, implies, that people not adhering to the propagated culture
of ACR, not only differ ideologically from the perceived majority or norm but are
simultaneously associated with a moral inferiority. Consequently, this lens of American
normativism oftentimes justified the discrimination and sanctioning of marginalised
communities. The persistent re-codification of how communities of colour are systemically

ostracised through the spreading of prejudice and enforcement of discriminatory policies, such
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as redlining and racial disenfranchisement, was a vital component in creating a more stable
acceptance for increased policing and incarceration of these populations, that form a self-

perpetuating acceptance of social and institutional mechanisms of discrimination.???

For this analysis of American legal culture, the myth’s relevance is warranted through its role
in broadening the discourse on an intrinsic link between individual success or failure and a
person’s sense of morality, discussed in prior chapters, by adding a generalisable cultural
component. Specifically, it can be argued that the myth’s assimilative interpretations, which
disavowed any significant cultural value of minority communities’ beliefs, are the ideological
forerunner of exclusionary sentiments, that gained prominence in response to paradigmatic
shifts during the 1970s towards multicultural social theories of celebrating minority cultures
as a boon to the dominant American culture. Thus, expanding the social stigmatisation of
criminal individuals, to create generalised, moralistic assumptions on entire communities
based on selected examples, racial bias, as well as their overall socio-economic standing and
compatibility with propagated principles of Americanness.?% The reorientation of cultural
discourse in the United States is also reflected in the changing terminology associated with the

III

melting pot myth’s central metaphor, as new terms, such as “salad bowl!” or “mosaic” are
brought forward to symbolise the coexistence of various cultures alongside each other and a
clear support for racial diversity in the name of the common good for American society, while
also recognising individual needs of people belonging to either minority or majority

communities.2%

This next section will deal with historical developments specific to legal culture within
Louisiana’s and other southern States’ justice systems, to elaborate on the impact the legacy
of slavery and racial segregation have had on Louisianians’ imprisonment rates and the
importance of penal labour for the state’s economy.

3.3.4 Vestiges of the Confederacy in American Legal Culture

While there is no consensus among legal historians, whether there is a distinctively “southern”
legal culture within that of the United States at large, several particularities have been noted,

with race relations and discrimination commonly being positioned at the centre of this
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division.?®> In light of Louisiana’s prison system displaying disproportionately high
incarceration rates with noticeable racial disparities, this next section will discuss the enduring
legacy of slavery and its whitewashing through the revisionist Lost Cause myth in the state’s
legal culture, as an understanding of the link between racial disparities in social matters and
within criminal justice is imperative for further investigations of modern prison labour
practices applied to prisoners regardless of their ethnicity.?% To achieve this, this chapter will
address the increased oppression of racial minorities under Jim Crow laws, their social and
legal consequences for people of colour, and their underlying ideological justifications in the
myth of the Lost Cause will be discussed at first; before examining the lasting effect,

racial/criminal disenfranchisement, an overreliance on inmate labour in the form of convict

leasing have had on the development of southern legal culture and prison practices overall.

Following the end of the American Civil War in 1860, it would take another five years until the
13t Amendment would be passed and ban slavery “except as a form of punishment” from the
United States. However, since this interim period of uncertainty saw slavery still being utilised
as a main pilar of economy in 9 out of 15 former confederate states, with only 15% of enslaved
people having been actually freed from their bondage, northern and southern states alike
needed to find solutions for the additional stress that the influx of nearly 4 million people put
on the housing and labour market, along with social policies and welfare services, once the
ban was ratified in 1965.2°7 While southern states’ development after the abolition of slavery
will be at the centre of this research, it has to be noted, that Black citizens’ hopes of escaping
discrimination, by migrating from the U.S. South to northern states, were not met. But that
the roughly 31% of African Americans, who migrated to the north by the 1960s, experienced
similar segregation, isolation and economic disenfranchisement as Black populations in former
slave states, since they were mostly confined to city ghettos and disadvantaged through the

application of red-lining policies on their communities.?%®
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An initial consequence to the abolition of slavery in the southern states was a rising need to
substitute the economic and social void, left behind by its seemingly all-encompassing slave-
economy. One means employed by former slave states including Louisiana, was the ratification
of segregationist legislation, along with targeted policing and sentencing practices by the
White political majority against people of colour, that was codified in Jim Crow laws and were
a defining factor in the life of people of colour from the 1890s until the 1950s. Its lingering
legacy has been prominently addressed in Michelle Alexander’s work on the American prison
system “The New Jim Crow” in 2010, which expanded discourse on prisons in the USA to
include continuities of discrimination and will be addressed in more detail at a later point.?®®
Through the legislative reforms under Jim Crow, existing social and economic hierarchies of
the pre-abolitionist South were reinforced, by rolling back emancipatory advancements
African Americans achieved during reconstruction,?'? racially segregating public facilities —
including schools, housing, and infrastructure —, and installing policing measures targeting
non-White communities in the form of Black Codes. In Louisiana, these encompassed a wide
array of laws and sentencing regulations that disproportionately criminalised Black citizens
through vagrancy laws, that criminalised unemployment, miscegenation, and “disobedience”
towards White people, while also restricting their movement and confining convicts to work
on former slave plantations.?!! This substituted slavery and its justification of an assumedly
inherent, White superiority, with a prison industry, whose purported societal functions of
providing retribution and deterrence, while restraining and rehabilitating criminals to ensure
public safety, provided more legitimacy to the exploitation of Black people after the Civil War,
since its rationale was built on beliefs inherent to ACR, that are universally accepted in the

North and South alike.212

In addition to discrimination by private individuals and law enforcement under Jim Crow, the

deep-rooted conviction to upholding racial hierarchies was present in the 1898 Louisiana
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Constitution, which stated the “supremacy of the White race” to be the guiding principle.?*3

Racist sentiments and repression established themselves as constants of institutions and legal
cultures in the post-abolitionist South, as a substitution for previous, slavery-driven economic
models began to emerge through the carceral state.?!* In Louisiana, lawmakers were
vehemently opposed to emancipatory laws for people of colour, as is attested to by public
disapprovals and the 131 state laws installed to combat desegregation, which far surpassed
other states’ opposition.?'> Additionally, the interplay between the animosity towards Black
Americans — strengthened by eugenics’ and Social Darwinists’ justifications of White
supremacy at the time — and previously discussed trends in American legal culture, prioritising
retribution in punishment over rehabilitative forms of imprisonment, exacerbated existing
local traditions of retributivist justice and are often tied to modern paradigms of Louisiana’s
legal culture.?%® Jim Crow segregation would only be successfully challenged much later in
prominent cases of the civil rights era, such as Brown v. Board of Education (1954), in which
the U.S. Supreme Court declared segregation in public schools to be unconstitutional, a claim
reinforced by the Civil Rights Act of 1964, the Voting Rights Act of 1965, and the Fair Housing

Act of 1968 signed into law by Lyndon B. Johnson.?%’

Many pervasive features of southern states’ legal cultures, separating them from their
northern counterparts, concern the prominence of the “Lost Cause” myth, that actively
promotes a distorted vision of racial violence and oppression under slavery in the South’s
White supremacist past as falsehoods or exaggerations, to legitimise revisionist, historical
narratives in support of restoring the “Old South”, in reference to the status quo preceding the
Civil War and Reconstruction.?!® At the helm of spreading the ahistorical narrative of this Lost
Cause of the Confederacy stood the United Daughters of the Confederacy, whose efforts to

reintroduce racial hierarchies of the pre-abolitionist South back into the mainstream and
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establish a distinctly southern historical consciousness, that whitewashes the brutality of
American slavery and asserts their claim to a prerogative of interpretation through exclusive
markers of Southern belonging.?!® While censoring was generally frowned upon, prominent
figures, such as Robert E. Lee at the Charlston Confederate Reunion of 1899, often called for
schoolbooks to not impose “false lessons, either in fact or sentiment”.22° Similarly, the creation
and education of youth organisations and the erection of monuments in honour of prominent
confederate figures across the South promoted a favourable retrospective on American
slavery, which happened to the dismay of abolitionists and civil rights advocates at the time.??!
The success of these initiatives has proven so pervasive, that even after civil rights groups and
politicians campaigned against their promotion of racial segregation, attenuated versions of
White supremacist narratives, along with the continued trivialisation of slavery, retain a
prominent role in southern states’ textbooks and historical awareness??? to this day.??
Likewise, this prevalence of symbols for Lost Cause ideologies, such as the Confederate flag??*
is still present in today’s discourse, as described by Nicole Maurantonio, who addressed how
segregationist practices facilitated the consolidation of revisionist history in the South’s public

and private spheres, by promoting a favourable perception of the regions past within White

southerners’ historical consciousness.??°

By building on pre-existing narratives of individual responsibility taken from the myth of the
American Dream, these pseudohistorical narratives and their symbolisms not only permeated

public life and historical consciousness during the majority of the 20t century,??® but can also
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be observed in the perpetuation of racial discrimination through governmental institutions.
Such was the case with the Supreme Court’s ruling concerning Plessy v. Ferguson in 1896,
which upheld the constitutionality of racial segregation, as long as the provided alternatives
for non-White citizens were “separate but equal” and was only revised this decision in 1954
during Brown v. Board of Education. Without sufficient audits to ensure the mandated equality
broadly, it provided grounds for the stark inequalities in education, housing, and the labour
market conditions to be justified as a natural consequence of different ethnicities’ willingness
to participate in American society, since the chances provided are assumed to be equal; thus,
effectively affirming the constitutionality of nativist hierarchies and people of colour’s second-

class citizenship.??’

The pervasive circulation of the Lost Cause’s premise in former Confederate states’ legal
ideologies, paired with insufficient support for creating a substantial opposition in Congress
until the latter half of the 20™ century are commonly associated with prioritising economic
policies as well as a widespread attitude of indifference on matters of systemic racial
discrimination and violent oppression. This racial violence against Black citizens was not only
confined to governmental institutions, but extended to civilian actors, who perpetrated brutal
lynchings as a means of enforcing vigilante justice and hardly had to face legal prosecution.??®
This systematic repression of people of colour on a federal, state, and local level formed a
seemingly inescapable environment of persecution and surveillance for affected people in the
USA, whose lasting influence on national racial dynamics and the othering of people of colour,
denying them their inalienable rights as American citizens, is important for understanding the
origins of racial disparities still present in Louisiana prisons today. Similarly, the Lost Cause is
connected to core justifications in support of a post-abolitionist necessity for a large, low-cost
workforce as part of carceral politics and legal culture as described in studies on racial
capitalism??®, which argues that the success of capitalist expansion in the U.S. is highly

dependent on racial exploitation.?3? As a consequence of this systemic oppression of coloured
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people, civil rights’ organisation such as the NAACP also gained traction and were able to
establish a united national front, with memberships increasing during the onset of the 20t

century.?3!

Following these reinforcements of America’s socio-political, racial stratification in private and
public life, southern states consolidated the economic exploitation of its Black population after
the abolition of slavery through criminal prosecution and expanded it to target people of lower
socio-economic standing regardless of race.??? In doing so, not only could criticisms of
inhumane discriminatory treatment largely be mitigated through claims of racially non-biased
justice, supposedly attested to by convictions of White citizens, but the increased legitimacy
and promotion of government-run prison labour as a considerable contribution to states’
economies is frequently considered as a precursor to later dependence on sustaining high
incarceration numbers for the system not to collapse in on itself.23* Whereas the persecution
of White-on-Black crimes, such as lynchings and other acts of terror by the KKK amongst
others, were hardly pursued, first steps towards a criminalisation of poverty independent from
racial lines can be observed, that targets the outer margins of economic and social
hierarchies.?** This is exemplified here by a 1930 Louisiana court case from New Orleans, in
which economic considerations and attitudes stemming from tenets of the American Dream
can be recognised. Jeffrey Adler’s analysis of this court case and surrounding public discourse,
involving the first ever conviction of a working-class White man killing a Black child in
Louisiana’s history, incapsulates how cases of punishment for a White-on-Black crime was used
to pacify critics of justice under Jim Crow laws in Louisiana and perpetuate its practices, by
using the prominence of such publicised events to raise a claim to racial justice under southern

rule of law.23>
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This case presents an example for the general trend, that the primarily racially motivated social
hierarchies of the U.S.’s South were not abolished after criticisms arose, but simply adapted
and expanded following reconstruction to include a class-component, through which White
criminals and poverty-stricken people were subjected to similar discrimination as freedmen;
thus, enabling a self-imagination of Southern segregation as “separate but equal” and naturally
grown, while practically no changes were made to the social standing of people of colour in
the segregated South.?3® It can also be deduced, that legal culture in the 20t century southern
United States never fully separated from its racist biases?®’, but expanded from being justified
primarily through religious doctrines and tenets of individual responsibility to include
dichotomies of rich-poor, high-low social standing and more generalised White—Non-White?38,
which arose from the nation’s foundational mythology and are still noticeable parameters of

ACR in the 21 century.?%°

Adding to the impression of powerlessness and constituting a key development in the history
of American legal culture is the establishment of restrictive voting rights laws in the wake of
Jim Crow segregation and their effects on the ostracism of Black and Brown people from the
political discourse. These voting restrictions and their continuation into the 21 century via
practices of gerrymandering and polling, taxes have been repeatedly criticised for contributing
to the legitimacy of perpetuating institutionalised inequalities in southern states’ criminal

240 and the pervasiveness of racial discrimination, even as Black crime rates

justice systems
decreased over time.?*! Specifically, these state laws initially tied voting rights to literacy tests,

tax payments, land property, or the verification of an ancestor’s right to vote before the end
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of the Civil War — which was discontinued after the Supreme Court ruled it to be
unconstitutional (U.S. v. Guinn 1913-1915) under the 15" Amendment’s affirmation that
voting rights cannot be denied “on account of race, color, or previous condition of servitude”?4?
—and banned felons from the voting process.?*? This disenfranchisement did not affect White
populations of lower socio-economic status to the same extent as it did Black citizens, which
would only become more pronounced, since restrictions on White voters loosened over time
and provided legal loopholes to increase their political representation, while Black voters could

only make effective use of their suffrage after the passage of the Voting Rights Act in 1965.244

However, while these advances in dismantling discriminatory practices for voting had been
somewhat effective for people of colour in the general population, combating
disenfranchisement of felons and ensuring the enforcement of their rights remained a
constant struggle in America’s legal discourse. Simultaneous to the civil rights movement and
other repressed groups’ struggle for equality, the prisoner’s rights movement and its
supporters — primarily characterised in its early stages by Black Muslim inmates’ protests
against religious and racial discrimination — increasingly took prison administrators and staff
to court over a disregard for people’s rights, and throughout the next decades slowly managed
to secure concessions through hard-fought legal battles.?*> While this form of depriving people
of their vote in conjunction with the disproportionate policing and imprisoning of Black
communities to considerably lessen their chances of participating in the political discourse and
reinforce stereotypes of Black criminality. These would become the main impetus for the
broad acceptance of increasingly targeting members of minority groups during mass

incarceration, which resulted in 1 in 7 Black men being charged and denied suffrage
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nationwide in the mid-1990s.24¢ Consequently, this policy not only exasperated the exclusion
of already marginalised groups from participating in the political discourse, but also served as
a precedent for the acceptance of flouting criminals’ essential rights as part of serving
punishment, if deemed adequate by prison staff; a trend that is mirrored in the
implementation of prolonged solitary confinement, administered by correctional officers

instead of officially mandated by judges, and degrading disciplinary measures.?*’

As a result of a steady influx of inmates during the 20t century, state prisons followed two
main avenues to handle the demands, whilst providing a substitution for the receding profits
of agricultural production following abolition. These included the operation of prison
plantation by the state itself, and the cooperation with private contractors in need of a
workforce for the farming, mining, railroad, and lumber industry, following the dissolution of
slavery and a need to move from Louisiana’s agricultural to an industrial economic model.?*®
In other European and North-American nations, practices of forced labour in correctional
institutions were gradually abolished towards the end of the 19™ century, as the
industrialisation of market structures and societal models necessitated a shift from menial
labour to an effective rehabilitation and reintegration of prisoners into society, to utilise their
economic potential and maximise industrial developments.?*® Yet, United States’ prisons
doubled down on violent regiments and forced labour practices, with northern prisons
predominantly favouring state-owned industrial prison labour, while former confederate
states were more likely to apply practices, that presented continuations of prior forms of
population and workforce control, derived from their pre-abolitionist slave economies.?*° With
the intention of compensating for the low degree of industrialisation and lacking infrastructure

following the destruction brought about by the Civil War, convict labour has been identified by

246 Jamie Fellner, and Marc Mauer, Losing the Vote: The Impact of Felony Disenfranchisement Laws in the United
States (Washington D.C.: Sentencing Project, 1998).
Tammy Ingram, “The South’s Sin City: White Crime and the Limits of Law and Order in Phenix City, Alabama,” In:
Amy Louise Wood, and Natalie J. Ring (eds.), Crime and Punishment in the Jim Crow South (Urbana: University
of lllinois, 2019), 82-84.
Jeff Manza, Christopher Uggen, and Angela Behrens, “The Racial Origins of Felon Disenfranchisement,” In: Jeff
Manza, and Christopher Uggen (eds.), Locked Out: Felon Disenfranchisement and American Democracy (New
York: Oxford University Press, 2006), 41-68.
247 Alison Liebling, “Moral Performance, Inhuman and Degrading Treatment and Prison Pain,” Punishment &
Society 13, no. 5 (2011), 530-550.
248 Nathan Cardon, “Less Than Mayhem”: Louisiana’s Convict Leasing System, 1865-1901,” Louisiana History:
The Journal of the Louisiana Historical Association 58, no. 4 (2017), 418-420.
249 Foucault, Uberwachen und Strafen, 36f.
250 Musick, and Gunsaulus-Musick, American Prisons, 22-26.

55



research as a cornerstone of modernising Louisiana, while also allowing for a reaffirmation of
existing racial hierarchies through the criminalisation of its Black and economically

disadvantaged populations.?>?

The specific means of coping with these economic hardships primarily consisted of a model,
that leased convicts to private contractors, who managed prison populations and employed
them as a cheap and dispensable workforce to expand infrastructure, primarily by building
railway tracks, working in agriculture, and mining using chain-gangs.2>2 Thus, showing a direct
connection to and having been implemented as compensation for mitigating the economic
losses following the abolition of slavery. In Louisiana, the extent of this practice and its
influence was most striking, as the state’s convict leasing was conducted exclusively with
former Confederate major Samuel Lawrence James, who sub-leased inmates to private
contractors under this monopoly and contributed to the state’s industrial modernisation, while
also employing convicts on his farm at Angola, before its acquisition and transformation into
an official state prison in 1901.2°3> However, after the issuing of new contracts ceased in
Louisiana around 1898 and the last one expired in 1901 (the practice was suspended on a
federal level in 1905, and eventually on a state level by Alabama in 1928)2%4, profit-driven
prison management had already been established as a core paradigm of the Louisianian prison
sector, leading to the for-profit operation of plantations and factories being maintained by
state and federal officials, to increase oversight of their operations.?>> This also resulted in the
expansion of the Angola farm by 18.000 acres in 1922 and simultaneously drastically increasing

prisoner numbers to expand its production.?>®

As described by James Gray Pope; the fact that forced prison labour under convict leasing was
permitted by the 13" Amendment’s ban on slavery, with its continued legal legitimacy having
been lobbied for by powerful northern as well as southern interest groups and upheld by
courts for the sake of economic stability as its constitutionality was hardly contested on legal

grounds until convict leasing was slowly phased out, due to criticisms by prison reformers and
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union workers, who denounced the enforced violence’s resemblance to practices of slavery
and its detrimental effect of the labour market.?>” However, since these criticisms concerning
the racially and socio-economically discriminatory functions of forced prison labour over its
use for criminal punishment during convict leasing were not sufficiently deconstructed and
assessed for a long time, the legal tradition of utilising prisoners as a source of cheap labour
while disregarding their well-being was never unequivocally condemned, but rather
substituted the already established retributivist sentiments discussed related to the myth of
the self-made man and promised land, that require incarcerated people to do penance and
rectify the damage they caused, rather than being concerned with the inmates’ wants and
needs. Thus, leading to the conclusion, that the lack of legal opposition and its economic
potency during the first half of the 20™" century described by Gray Pope contributed to an
unchallenged®? legitimacy of forced prison labour under convict leasing, administered
through non-governmental actors and paved the way for reintegrating private contractors into
the management of carceral institutions during the latter half of the century, as skyrocketing

incarceration numbers brought the public carceral system to its limit.

Another remnant of the segregationist South, pivotal for the long-lasting institutional stability,
was the prominent repression and disenfranchisement of people of colour and (ex-) inmates,
as the consequently insufficient political representation has had a detrimental effect on the
implementation of improvements to prisoners’ rights. To summarise the findings of this
section, it can be deduced that Louisiana’s legal culture during the first half of the 20t century
already displayed systemic tendencies for profit-driven privatisation, racial discrimination and
a failure to provide prisoners with basic rights, attested to them by the American Constitution,
that were amplified as remnants of the southern, pre-abolitionist hierarchical structures
shaped subsequent incarceration practices and normalised disciplinary regiments against a
purportedly pathological Black criminality across the United States. A development that was
described by Douglas Blackmon as the “re-enslavement of Black Americans”.2>® Contrary to

common beliefs of racial equality within the USA following a steady upwards development
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since the abolition of slavery, many contemporary accounts and historical analyses, including
Justin Leroy’s contribution to a racial capitalist reappraisal of America’s past, in which
continuities between pre- and post-abolitionist forced labour practices are highlighted and
supplemented with evaluations made by Frederick Douglass and other sources of the time,
emphasise the maintaining or even worsening of conditions after achieving freedom from
enslavement.?®® The implemented measures of racial oppression gradually expanded their
reach to include other marginalised groups, which ultimately formed a separate caste for
criminals, that increased the societal rift between people profiting from and getting harmed

by this system.?61

3.4 Insights — American Foundational Mythology and Legal Culture
In summary, the findings of this chapter indicate significant and pervasive correlations

between the concept of justice in American legal culture and values expressed through
narratives in its foundational myths, the circulation of which perpetuated favourable
conceptions of the nation’s past and reinforced beliefs in American law’s moral superiority,

while also taking on a functional role after the abolition of slavery in the South.??

On religious grounds, this superiority was propagated via the myth of American exceptionalism
and Puritan settlers’ fashioning of America as a “city set upon a hill”, which was routinely
reinforced by incorporating religious rhetoric in legal documents and political speeches to
legitimise deviations from European conventions as improvements and foster a stable,
nationalist civil religion.?63 On socio-economic and cultural grounds, the myths of the “self-
made man” and the “melting pot” are most prominent in appeasing criticism of societal
inequalities and, under the pretence of a moral monopoly of the state, for justifying severe
methods of criminal punishment and discrimination. These defining features of legal culture
show a prevailing orientation of American penal practices along retributivist, religious

doctrines and racial biases that reflect the lacking historical consciousness inherent in self-
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perceptions of ACR.254 Despite frequently proclaiming the nation’s underlying core values of
personal freedom, political democracy, peace, and cultural tolerance, as essential to the
concept of “Americanness”, its conduct throughout history has shown perpetual violations of
these very principles, especially in the treatment of ethnic minorities and people of lower

social standings.?®°

In addition to these cornerstones of American mythologies, the myth of the Lost Cause was
shown to have significantly influenced developments of pre-existing social hierarchies and
economic frameworks of repression in former Confederate States. It was shown to
demonstrate how the need for a cheap workforce after the abolition of slavery motivated a
continued stigmatisation of entire ethnic groups and contributed to a retention of slave labour
as a form of punishment in the U.S. Constitution. Consequently, post-civil war prison labour,
including convict leasing, was symbolic of the transition carceral forced labour underwent,
while keeping carceral institutions at full capacity. This tendency is essential in understanding
subsequent developments, as it will be described at a later point how it was exacerbated under
mass incarceration policies and the extensive incorporation of the private sector’s vested
interest in governmental decision-making, in what was first described by Eric Schlosser as the
prison-industrial complex in 1998, due to its similarities with dynamics of America’s military-

industrial complex.2%®

As a consequence of the overlapping and sometimes contradicting narratives presented
throughout ACR, dichotomies of poor vs. rich, virtuous vs. sinful, free vs. imprisoned and the
racial aspect of White vs. non-White were given much prominence in implementations of its
legal culture and caused dissonance amongst its individual components. The glue, holding
these interconnected components of American mythology together, thus creating a competing
model to European society, is the promise of unlimited upwards social mobility and a
pronounced constitutionalism, with a firm belief in the unquestionable righteousness of
intentions laid out in its foundational documents.?6’” The validity of this claim to boundless

personal opportunities regardless of race, faith or social standing are commonly legitimised by
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its proponents through selected rags to riches narratives.?%8 Statistical analyses however show,
that social mobility within the United States is generally very low and inherently linked to a

person’s class, race and gender, even in the 21 century.?®®

While industrialisation, technical innovations and advances in gender, as well as racial equality
have had a significant influence on social hierarchies and corporate dynamics, climbing the
social ladder and escaping generational poverty remains an unlikely prospect for most.?’° The
limited opportunities for increasing one’s social and economic capital within America,
especially for people of colour, low-income working-class people, and people affected by
intersectional discrimination, in combination with the categorical condemnation of criminal
behaviour as being a moral deficiency instead of taking contextual factors into account,

characterise the various layers of stigmatisation?’!

experienced by incarcerated persons, even
after they have received their allotted punishment. The longevity of these biases rests, among
other things, on a prolonged exposure and performance of rites, that shape historical

awareness and strengthen an unquestioned belief in narratives of ACR.

Compared to other western nations’ implicit historical memory, as described by Guy Beiner?’?,
ACR has permeated historical awareness within the United States through repeated
engagement with popular customs, social events and prolonged trans-medial efforts to
promote elements of American foundational myths, that successfully intertwined moralistic
narratives with people’s positive self-conceptions.?’> The mass-effectiveness of this is
compounded by multiple rituals and codes that are invoked regularly — including: frequently
pledging allegiance to its values by singing the national anthem and displaying the national

flag; celebrating national holidays; showing reverence for historical figures and the sacred
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documents associated with them —to ensure ACR’s lasting effectiveness as well as encourage
social cohesion and solidarity amongst its population.?’% In the case of Louisiana, additional
influences from the South’s legacy of slavery, the Confederacy, and segregation under Jim Crow
laws on racial disparities within social hierarchies can be observed within the state’s civil
religion and its realisation through legal culture along with its carceral practices. Despite of
developments that lead to these disparities being in large part rooted in systemic racial
oppression and persecution, the resulting low social and economic standing of marginalised
groups were often employed in efforts of othering portions of society, even after the end of
segregation in efforts to justify the waiver of people’s rights expressed in ACR for the greater

good of the nation.

Within Social Dominance Theory, research conducted by Unger (1986)%7°, Borowiak and Golec
(2004)?7 and Redlawsk (2002)?”7 has also confirmed this relevance of moral and ideological
prejudice for the dynamics of social power struggles among suppressed groups (e.g.: ethnic,
social, cultural) and an increased likelihood of uneven criminal justice enforcement, favouring
dominant groups over its perceived inferiors. This general acceptance of moralistic
justifications, along with the social stigmatisation of criminal perpetrators and marginalised
populations accelerated the expansion of America’s carceral state in the latter half of the 20t
century into one of mass imprisonment and increased its resilience against divesting and

downsizing the prison sector.

Drawing from Jorn Riisen’s concept of historical awareness and its constituting factors, it can
be argued that the aesthetic, religious, moral and psychological dimensions described by him
are the most pronounced features of nation- and norm-building processes for legitimising
inequalities of American social structures.?’® Especially the sentiments transported through
moralistic myths have been internalised by the collective consciousness and distorted the

understanding of the United States’ past, with them only having been scrutinised in connection
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to the idealised and romanticised self-perception of Americans after they had already been
inextricably linked to well-established social and legal norms. The deconstruction of these
conceptions could only begin, once the absolute character of American conceptions about the

nation’s past was unravelled.

Due to their prolonged circulation and widespread support, broader condemnation and
guestioning of these master narratives, which treated the United States’ population as a
homogenous entity in support of the expressed ambitions, only came about during the 1960s,
as subnational approaches from the Critical Myth and Symbol School recognised asymmetrical
power hierarchies within American exceptionalist narratives?’® and promoted a more inclusive
interpretation of ACR, by encouraging new fields of American studies to investigate
experiences of marginalised groups (Black studies, Native American Studies, Gender studies,
ethnic studies, ...).2% In its latest evolution during the 1990s, the transnational New
Americanist perspectives primarily employed in this thesis entered the discourse and opened
it up to the scrutiny of international and multilingual analysis. By approaching the discourse
from this angle, research began to gradually demystify the United States’ national narratives
and its colonial past as a “Nation Among Nations”?8, by situating them within the global
context and questioning the determinism of American foundational mythology.?®? In the
context of this paper it is argued, that the pervasive influence of this mythology, abetted by
the spreading of critical perspectives only taking place after hierarchies had been solidified
during the first half of the 20™ century, contributed in enabling the extent of today’s prison-

industrial complex and the mass incarceration perpetuating its system of discrimination.

The upcoming chapter will clarify how the nation’s mass incarceration crisis built on the
narratives described above to substantially amplify existing biases in America’s prison system
and its underlying legal culture in pursuit of specific political and economic interests. Following
this, a short case study on two Louisiana carceral institutions and an analysis of its results will

be provided to compare the status quo of Louisiana’s legal culture at the turn of the millennium
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to its current trends and deduce possible implications for whether significant changes can be

observed.

4. Mass Incarceration and the Deterioration of American Legal Culture

This chapter will draw from the insights gained previously to explore crucial steps in the
development of American legal culture since the introduction of mass incarceration. The
associated political and social developments since the 1970s have largely been shaped by a
paradigm shift in sentencing practices, that gradually implemented long-term sentencing laws
for non-violent offences as a preferred punishment and was primarily established during the
presidencies of Nixon, Reagan, and later Clinton.?83 The political landscape itself was also
altered, after the backlash to the Democratic Party’s support of civil rights causes under
President Lyndon B. Johnson resulted in disturbances within their most stable base of voters,
the constituencies of White southern communities; and the Republican Party’s shift towards a
racialised, reactionary political approach, that was initially employed effectively by the Nixon
campaign’s “southern strategy”, to appeal to that base, by introducing thinly veiled
discriminatory policing and sentencing laws.?8* Thus, the following section will analyse, to
what extent pre-existing biases from America’s foundational mythology are represented in
practices and ideologies of mass incarceration, in order to assess the impact these policies
have had on American and Louisianian legal culture and establish the parameters, on which

the case study will build on.

In the leadup to the American incarceration boom of the 1980s and onward, the issues of racial
disenfranchisement, along with financial and social discrimination of African Americans under
racial segregation were becoming more apparent in national political discourse, as racial
disparities surged during America’s post-World War 2 economic growth.?®> This increased
prominence of intersections between ethnic discrimination against non-white communities

and their simultaneous destabilisation, caused by extreme poverty and the resulting social
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issues, that prevailed for many despite living in one of the wealthiest nations, is mentioned by
political scientists to have substantially fuelled following social movements and civil unrest.?%
During the 50s and 60s, this prolonged struggle of civil rights activists expanded its reach, as

rising condemnation of continued racial violence and ostracization of Black people?®’

were
substantiated by prominent anti-segregation verdicts of the United States Supreme Court
under Chief Justice Earl Warren, which established the racially segregated housing, schooling,
and healthcare practices to be in direct conflict with constitutional law.?28 However, despite
achieving broader federal bans on racial discrimination, enforced primarily by the Voting Rights
Act of 1962, Civil Rights Acts of 1964 and 1968, and the Fair Housing Act of 1968, inequalities
between White and non-White communities prevailed, as the mandated equality for people
of all ethnicities therein did not provide equity or issue compensations to counteract the
continual build-up of generational poverty.?®® This neglect constitutes one factor that

contributed to the deterioration of urban communities of colour, whose high crime rates were

postulated as a main impetus for implementing stricter policing and sentencing laws.

While the early 1970s did not see major shifts in carceral politics, limitations to the promised
equality began to show, as vestiges of preexisting racial inequalities and systemic biases
circumvented civil rights legislation, despite Black citizens’ efforts to expand their political
representation through voting (increasing participation in Louisiana from 31.6% to 60.8%
between 1964 and 1969).2°° One major contributing element can be found in the continued
practice of redlining non-White neighbourhoods, which disincentivised investments in “high
risk” areas, which are deemed less desirable or safe on the basis of income levels, housing

quality, or crime rate; three parameters that cause historically disadvantaged parts of society
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to be disproportionally affected.?°! Additionally, hiring practices, favouring White over Black
applicants with the same qualifications, were not eliminated by civil rights legislation, since
employers could base their rejection of applicants on other factors than openly discriminatory
reasonings, that were more common in non-White populations, such as job experience,
criminal records, or stability in one’s private life.2%> One federal-level example for this is the
Carter administration’s economic model, which diverted from previously employed Keynesian
approaches for combating the fiscal recession between 1973-1975, as it defunded welfare

293 and favoured a service economy, that

programmes almost immediately after assuming office
saw a renewed increase of racial disparities in unemployment rates, in turn lowering public
trust in the government and destabilising affected areas.?** Another instance, displaying the
limitations of the Voting Rights Act in the state of Louisiana, concerns its continuation of voting
rights limitations via its carceral system, as it continued to deny suffrage to (ex-) felons, in a
system with disproportionately high numbers of Black citizens being subject to this practice.?®>
The main flaw of legislation achieved through the Civil Rights Movement can thus be stated to
be the lack of attention directed towards the racially biased structures established during the

Jim Crow era, and the insufficiently precise enforcement of the laws, whose seemingly

egalitarian rules allowed for the continuation of discrimination by indirect means.

To set the stage for the following exploration of the pivotal role mass incarceration fulfils in the
formation of today’s legal culture in the Unted States, an initial definition of the terminology
and its implications for assessing ideological changes is provided here. Being initially termed
“mass imprisonment” in 2001, this conceptualisation of American carceral policies is used to
describe the “unprecedented expansion of prison populations” and the establishment of a

legal frame for the reproduction of systemic racial and economic oppression against
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marginalised groups via means of policing, sentencing, and social control, that were gradually

consolidated within the American criminal justice system since the 1970s.2%

Michelle Alexander’s seminal critique of oppressive mechanisms within America’s prison
system is commonly referred to as a defining approach to the deconstruction of mass
incarceration narratives in modern discourse, as it opened up public debate on the issue, by
expanding the term “mass incarceration” to not only be applicable to the criminal justice
system directly, but include stigmatisation and second-class citizenship, people labelled as
criminals, including released inmates that have served their time, are commonly subjected to
by police or at court, along with discrimination in housing and labour markets.?®” Alexander’s
definition emphasises the stark disparity in policing and sentencing standards in connection to
the devastating effects the war on drugs has had on people living in marginalised
neighbourhoods, by supplementing her claims of discrimination with ample legal cases and
statistical evidence.?®® Provided data for example underscore, how targeted policing
destabilised poor, urban communities and contributed to a higher rate and severity of
sentencings for drug-related crimes in these areas?®®, with trends regarding disproportionately
high policing of drug-related crimes to be most impactful for them, with 80% of young men in
affected areas having a criminal record around the year 20003%, despite a similar potential for
drug offences amongst young people regardless of ethnicity3*l. One central element of
Alexander’s use of “mass incarceration” subsequently draws the conclusion, that this
prolonged oppression gradually destabilised communities in question and their regenerative

capabilities, which eroded trust in the government, increased overall crime rates and created
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a vicious circle, that exacerbated the already limited chances of social and economic mobility

of people in low-income communities.3%2

While this criminal stigmatisation mostly penalises social insecurities in economically
disadvantaged and marginalised ethnic communities, intersectional discrimination as an
amplifying factor must not be discarded, since poor, Black neighbourhoods are already
affected overlapping factors of inequity, even without the added burdens for women or people
with disabilities.3% This was showcased in studies on relationships between incarceration and
employment from the early 2000s by Bruce Western. In them, it is described, how negative
repercussions of criminalising swaths of communities with a broad brush are even more
pronounced in communities that have multiple prejudices raised against them, with the
average income of Black citizens with felony convictions in affected areas decreasing to only
44% of their wages prior to being incarcerated3*, and Black women showing less likelihood of
finding employment after their release than non-Black women.3%> Despite gender-based,
ableist, and cultural discrimination presenting insightful variables for research on legal culture,
they are not sufficiently represented in the selected prisons and their available sources to
adequately discuss their influence. They will thus only be included to a limited extent when

describing paradigms of Louisiana’s legal culture.

The remainder of this chapter will attempt to illuminate, how a gradual bipartisan alignment
behind mass incarceration policies and their incorporation into paradigms of American legal
culture relate to sentiments, already manifested through earlier narratives of its national

mythology and civil religion.
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4.1 The Southern Strategy and Nixon’s “War on Drugs”

The structural groundwork for what would later become America’s prison-industrial complex
was initially laid by the Johnson administration, whose decision to combine the responsibilities
of the Treasury Department’s Federal Bureau of Narcotics and the Bureau of Drug Abuse
Control, operating under the Department for Health, Education and Welfare, into the
Department of Justice’s Bureau of Narcotics and Dangerous Drugs (since 1973: Drug
Enforcement Administration, DEA) shaped the government’s general approach to combating
drug addiction.3%® This merging of agencies limited governmental collaboration with
communities to resolve social issues and replaced them with law-enforcement agencies to
curb growing social unrest and rising rates of drug-related crime during and following the civil
rights era’s push for racial equality of the 1960s.3° While Johnson and prior efforts of
combating drug use focussed primarily on international drug trade and military
interventionism as part of the Cold War, its establishment of drug use as a criminal problem,
instead of a social and public health issue, marks a defining moment in legal culture, that would
only come into force during the 1968 presidential election, when Richard Nixon utilised the
rising crime rates of preceding years and waning support for the further emancipation of
people of colour, following the apparent fulfilment of the civil rights movement’s demands

between 1964 and 1968 as a foundation for his campaign.3°®

Assumptions about the appropriateness of punishment and its purpose were also vital in
ensuring the prolonged stability of America’s system of mass incarceration. After a decline in
the popularity of harsh criminal punishment following publications on the atrocities of the Nazi
regime and the Second World War, retributivist sentiments were reestablished as a defining

factor of American legal culture during the late 1960s and 1970s.3%° This leaning towards
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seeking justice through payback for the victims and penance for perpetrators is also reflected
in rhetoric associated with serving prison time, including expressions such as: “Don’t do the
crime if you can’t do the time” (popularised by the 1970s detective television series “Baretta”),
that applauds the impartiality and equal standing provided by American laws routinely denied
to the fringes of society31%; and “just desserts”, as a euphemism for criminal punishment.31?
This prioritisation of satisfying a desire for criminal retribution and to enact vengeance, is key
to establishing acceptance for mass incarceration laws, as a reliance on emotional impulses as
indicators for the severity of moral failure ultimately encourages an assessment of criminal
behaviour through subjective perceptions of morality, instead of standardised legal
procedures.3!? This approach tries to punish unfair advantages gained through breaking the
law, but assumes equal social and legal circumstances that are not present in America’s
hierarchical social structures, thus, leading to rising distrust regarding its social contract within
its general population.3!® The critical step for applying this logic to victimless, drug-related
crimes, was the emphasis on their detrimental effect on societal stability and national morals,

which provided a justification for the criminal persecution and stigmatisation of drug users.

In the wake of increased political pressure to address the wedge issues of criminality, the
Vietnam War, and economic stability, lawmakers applied different strategies in their (re-)
election campaigns, with the Republican Party’s southern strategy seeking to form a new
majority?*, by simultaneously appealing to their existing base and pandering to the wishes of
White Southern, Catholic, and blue-collar voters. These constituencies historically supported
members of the southern Democratic Party, until some of their members became increasingly
outspoken in support of ending the war in Vietnam and fulfilling civil rights demands;
especially following Johnson’s speech to Congress, in which he presented the Civil Rights Act
as John F. Kennedy’s legacy, and the successful signing into law shortly thereafter.3%> On top of
this already weakened Democratic voter base, inner-party disputes amongst the upper

echelon of Democratic leaders further weakened trust in their ability to govern effectively — a
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fact that aided in Nixon’s appointment as president, since the openly segregationist
independent candidate George Wallace caused him to lose electoral votes in five states of the

deep south, including Louisiana.3'®

Despite the overwhelming approval of Johnson’s domestic and economic policies among
Democrats, division between advocates of his pro-war stance on Vietham and the left-wing,
anti-war factions, who wanted to replace the incumbent as a candidate, overshadowed the
presidential elections of 1968 and destabilised the party.3!” The rift culminated in a seven-day
clash between roughly 10.000 demonstrators, initially attending a convention organised by
anti-Johnson Democrats, and 11.000 Chicago police and federal guard officers, that left one
dead, over eight-hundred injured, and resulted in 668 recorded arrests.3'® This event would
prove to be disastrous for any Democrat’s election prospects, after Nixon reaffirmed his
support for law and order and used the incident to bring discredit on the Democrats for their
violent clashes, in the same way as had been done with the Chicago Riots that followed MLK’s
assassination early the same year.3?® The resulting reforms within the Democratic Party also
alienated many liberal members and voters, whose refusal to vote in the 1972 election would
secure Nixon’s second term in office3?°, which signalled a critical development in the bipartisan
political shift to the right via an economic and tough-on-crime consensus and the realignment

of Democratic and Republican voters, characteristic of today’s political divide.3?!

To accelerate this detrimental development for the overall perception of the Democratic Party,
the Republicans under Richard Nixon started to employ campaigning strategies, that distanced
him from openly White supremacist agendas of previous elections by substituting them with

a focus on conservative economic policies and neoliberal laissez-faire capitalism — a tactic that
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would be expanded on under Reagan in an effort to combat economic stagflation in the early
80s.322 These strategies were compatible with beliefs of individual responsibility and tight work
ethic inherent to civil religious beliefs, while also promoting the expansion of habitual
discrimination, through market deregulations and the discontinuation of welfare programmes.
The southern strategy thus focussed on the establishment of associations between poverty
and race, and proposed policies, that would exacerbate the existing inequalities, by
stigmatising non-White ethnicities and impoverished neighbourhoods as criminal and morally
inferior, while simultaneously restricting their chances of upwards social movement and
expanding this criminalisation to whole communities through increased policing and harsher
sentencings. Emancipatory demands for racial equity were discredited, by emphasising the
importance of individual agency for personal success, and the usefulness of state-funded
welfare was characterised as a band-aid solution, as laziness, poverty and crime were
deliberately set in relation to one another to depict them as naturally more common in
populations that deviated from traditional values of ACR, such as non-White minorities, to
justify the disproportional policing of Black and Brown citizens along with people criticising the

resulting structural injustice.3?

As part of Nixon’s strategy to garner public support for his stances on slowly withdrawing from
Vietnam and limiting the political influence of civil rights advocates since the 1960s, the Nixon
administration employed targeted repressions and defamations of anti-establishment and
anti-war protests, that stood in proximity to the civil rights movement and hippy culture, by
presenting them as the prime targets of the War on Drugs and curbing social unrest, next to
communities of colour.3?* This approach to achieving the delegitimisation of these groups’
purpose and character has been described by multiple political analysts and individuals
involved in Nixon’s political campaigns.3?> A comprehensive account on the issue stems from

a 1994 interview with John Ehrlichman, which was released as part of a Harper’s Magazine

322 Joshua Inwood, “Neoliberal Racism: the ‘Southern Strategy’ and the Expanding Geographies of White
Supremacy,” Social & Cultural Geography 16, no. 4 (2015), 407-423.
323 Michael B. Katz, The Undeserving poor: America’s Enduring Confrontation with Poverty (Oxford: Oxford
University Press, 2013).
Gibran Muhammad Khalil, The Condemnation of Blackness: Race, Crime, and the Making of Modern Urban
America (Cambridge: Harvard University Press, 2010).
324 Barop, Mohnblumenkrieg, 127-130.
325 Schoen, The Nixon Effect, 88-108.
Angie Maxwell, and Todd Shields, The Long Southern Strategy: How Chasing White Voters in the South Changed
American Politics (New York: Oxford University Press, 2019), 83f.

71



Report by Dan Baum in 2016 and describes the campaigns desired effect on the perception of

communities of colour and the hippie-movement, that oppose their political aspirations3?°:

“The Nixon campaign in 1968, and the Nixon White House after that, had two
main enemies: The anti-war left and Black people. You understand what I'm
saying? We knew we couldn’t make it illegal to be either against the war or
Black, but by getting the public to associate hippies with marihuana and
Blacks with heroin, and then criminalise both heavily, we could disrupt those
communities. We could arrest their leaders, raid their homes, break up their
meeting, and vilify them night after night on the evening news. Did we know
we were lying about the drugs? Of course, we did.”3*’

— John Ehrlichman

Ehrlichman’s account underscores claims, that prototypes of later talking points had already
been consciously employed by the Republican campaign in 1968 to forcefully obstruct the
organisation of civil opposition against their political agenda and criminalise them, before this
was solidified in later stages of the war on drugs. The presentation of drug use and criminality
within certain populations as a detriment to society overall was not only employed to justify
the policing of people affiliated with these movements, but also in pursuit of promoting a
media-effective criminalisation of government-critical movements in general.3?® Apart from
discrediting counterculture movements of the 1960s and 70s, the southern strategy entailed

paradigm shifts in political messaging, that were more far-reaching.

In 2012, the magazine “The Nation” released a now infamous 1981 with the Republican
campaign consultant Havey Leroy “Lee” Atwater interview on the southern strategy3?°, which
revealed the crux to reframing racist ideologies, that have come under scrutiny of rising social
awareness following the civil rights movement. In it, he describes in detail, how Republicans
of the post-civil rights era gradually shifted away from openly anti-Black rhetoric and favoured

dog-whistle politics in their stead, that substituted racial slurs and explicit agendas against
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marginalised ethnic groups as markers of political allegiance with increasingly abstract
concepts of “states’ rights”, and a fiscal conservatism, that did not deter moderates and
supporters of civil rights causes from voting for them.33® However, the intended effect of
previous racist agendas, to disproportionately restrict social progression for non-White
citizens, remained intact in its policies, including the administration’s cost-cutting, which saw
reduced funds being allocated to governmental welfare programmes, as policing and subsidy
distribution were placed under the umbrella of the Law Enforcement and Assistance
administration.33! This merging of responsibilities saw the beginning of how forceful policing
replaced subsidies for people in need as a means to quell social unrest and contributed to

stigmatising swaths of the American population as having criminal dispositions.

Research conducted on Nixon’s war on drugs also addresses a secondary motivation for the
implementation of tighter drug abuse laws and an end to the war in Vietnam, which concerned
Vietnam War veterans’ potential for drug addictions to opioids, heroin, and cannabis when
returning to the United States, as this involvement of U.S. troops would provide an incentive
for more urgent and drastic measures in the war on drugs.332 Congressional investigations
conducted in 1971 indicated that habitual heroin use amongst U.S. soldiers during the Vietnam
War, as a common coping mechanism in response to the prolonged stress and internal
dissatisfaction about the war’s purpose along with its limited success, was on average as high
as 10-15%.333 Following this widely publicised report, the Nixon administration implemented
programmes to identify and combat drug addiction in returning veterans and used the incident
to further characterise drug abuse as a disease-like epidemic; declaring it as “public enemy
number one” and reinforcing the reductive assumption that street crime in low-income
communities is primarily caused by drug users.334 By defining the issue of drug use as a disease,

335

exaggerating its scale®3>, and connecting its origin to foreign nations, fears of a potential spread
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of drug addiction were stoked and negative association with people of colour reinforced.33®
Due to the diverging interests of potential voters, Nixon’s campaign promises, to put an end to
the Vietnam War and combat criminality in urban centres, both refrained from addressing
specific activist or interest groups directly, to avoid the formation of political fronts and leave

it ambiguous, on which side of the domestic discourse he positioned himself.33”

The success of diminishing public opinion towards urban communities of colour and political
opposition, including anti-war activists, by defining them as an inherent danger to public order
and safety, allowed for the reinforcement of control over marginalised populations, as police
presence increased and tighter sentencing laws related to drug crimes were implemented,
while operating under the guise of counteracting a culture of poverty.338 This condemnation
of critical voices as anti-American would also be defining for the future political landscape, as
the Democratic Party gradually joined Republicans in their tough-on-crime rhetoric not to lose
voters. Following Emile Durkheim’s approach, that criminal justice is legitimised and upheld by
aligning with citizens’ moral and social norms, this othering through an economic lens was
essential for legitimising mass incarceration, because it aligned with the popular neoliberal,
performance-oriented understanding of social stratification at the time and diminished the
political influence of people living in affected communities, by criminalising them and

discrediting their criticisms as unfounded.33°

Elements of ACR previously discussed, which gain in prominence during this initial phase of
mass incarceration include the focus on individual responsibility associated with the self-made
man as well as the belief in constitutionalist infallibility and moral superiority of American law,
originating from the myth of the American Dream, to frame political opponents’ criticism as
apologetic about criminal behaviour.34% By neglecting America’s history of systemic racial
oppression, Nixon’s and subsequent approaches to criminal justice targeted the symptoms of
criminality among marginalised communities, rather than address the inherent biases, that

fuelled them. The popularity of these harsh criminal justice laws coincided with the backlash
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341 3nd incentivised both

to the civil rights movement’s gains from America’s White population
parties to propose increasingly strict criminal laws. The pursuit of these policies built the basis
for the bipartisan legislative arms race that followed and constitutes large swathes of today’s
mass incarceration crisis, as it contributed to the legitimisation of racist rhetoric through the

parties’ active engagement with attributions of inherent criminality.34?

The Republican success of using the southern strategy can thus be attributed in part to its
conscious appeal to pre-existing moral, religious and racial biases transported through
American myths and a persistent retention of discriminatory hierarchical structures, that were
achieved in pursuit of lowering drug usage and criminality in marginalised communities, by
means of policing and criminal prosecution, without engaging much with the people most
affected by them. While Nixon’s propaganda resulted in some support from within Black
populations for increased policing, it was more often recognise as an attempt to legitimise the
disproportionate arrest of people of colour, since Nixon’s approach generally discarded
possibilities of implementing programmes on education, job-creation, housing, and economic
incentives instead of a binary choice between increasing or decreasing police presence.3*3 The
criminalisation of poverty and the neglect of historical discrimination against urban
communities of colour discussed in this section was essential for legitimising mass

incarceration in its early stages and establish it as a lasting paradigm of American legal culture.

4.2 Reaganomics — Rediscovery of Civil Religion — Privatisation of Justice

Nixon’s resignation after the Watergate scandal was followed by a period that continued to
experience social unrest connected to socio-economic disparities under Gerald Ford, whose
most substantial contribution to the justice system was an expansion of prison capacities, in
response to reports of overcrowding in state and federal prisons3*4, and a doubling of the

345 3long with his advocation for

police budget following urban riots of the late 1960s and 70s
mandatory minimum sentences for violent crime and repeat offenders, which had introduced

the idea to legislators, but had a limited impact until their later reimplementation for drug
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offences in 1986.3% In his assessment of political culture in the United States, Winfried Fluck
describes how, after neoliberalism had been developed into a coherent economic model
during the 1950s and 60s, political decision-making during the Carter Administration showed
early bipartisan signs of a neoliberal turn in American economics, which would expand under
Ronald Reagan and prove instrumental in the legitimisation of tough-on-crime legislation and

the introduction of the private sector to the carceral system.3*

The 1970s also saw deregulatory reforms and staff appointments of free-market advocates to
leading fiscal positions, including that of the economist Paul Volcker as the chairman of the
Federal Reserve by Jimmy Carter, who advocated for an open market economy to counteract
the rampant inflation and fears of a recession at the time.3*8 These political and ideological
shifts built the basis for justifying the broadening wealth and racial disparities under Ronald
Reagan’s social Darwinist positions, which were subsequently met with increased support in
their efforts of gradually rolling back market regulations and the concurrent cancelations of
welfare programmes.3*? This approach to social policies not only disadvantaged lower-income
households in the short term, but also contributed to the continuously growing disparity
between the top 1% and the rest of America’s society, which saw most financial reliefs and tax-
cuts being granted to the wealthiest, while underprivileged portions of the population were

mostly deprived of sensible governmental aid.3>°

Among all the presidents discussed in relation to American legal culture, Reagan’s approach to
it was most prominently structured along the originalist America’s civil religion and Americans’
traditional self-conceptions, when presenting his solution for people’s hardships to be a return
to a vaguely defined, more optimistic past and its system of values.>*! In his rhetoric, he

reenforced the idea of American exceptionalism following its deterioration during the Vietnam
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War, by expanding the idealised imagining of the United States as a shining city set upon a hill,
to allude to an overall improvement of ideological as well as material conditions, and combat
criticisms of its underlying moral and religious values brought forward by liberals’ transnational
views, that demystified American exceptionalism, by putting it in relation with the rest of the
world.3>2 This populist claim to being the main advocate for American exceptionalism not only
was an effective continuation of the southern strategy’s appeal to White southern voters, but
is also commonly described by researchers to have necessitated Democratic leaders to concur
with conservative political lines, in an effort to portray themselves as true advocates of

American values, as Reagan’s messaging tightly linked these two concepts together.3>3

By drawing on the ACR’s conservative dogma of equating socio-economic success to positive
personal qualities and a reaffirmation of equal opportunities among American citizens,
Reagan’s social Darwinism reenforced stereotypes on historically repressed communities, by
supposing a general inaptitude for upwards social mobility to be a flaw inherent to a certain
group of people.3>* This restriction of opportunities and subsequent condemnation of failure
also presents a common thread to earlier forms of open racial discrimination, as can be
observed in assessments of Woodrow Wilson’s eugenicist justification of racial repression in
the federal bureaucracy and public life.3>> The combination of economic instability, civil unrest,
and the spreading of prejudiced assumptions about marginalised communities’ moral
constitution is already noted in 1980s’ academic assessments to promote racial stigmatisation
from conservative White voters and constitute the basis for a rejection of affirmative action in
the form of subsidies or reparations for historically disadvantaged groups.3*® Reagan pushed

for this, by continuing to engage with previously discussed talking points of a crime wave in
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American cities. A claim that has been extensively reassessed by governmental institutions and
academic researchers, including Craig Haney, who characterises the period in question as a
punishment wave, since violent and non-violent crime-rates of the early 1980s were originally

declining from where they stood during their previous peak in the mid-1970s.3%’

Nonetheless, laws, such as the congressional Anti-Drug Abuse Act of 1986 were installed,
which started enforcing mandatory minimum sentences for drug-related offences, tied
eligibility to social benefits to being drug-free, and allocated financial assistance for narcotics
control to individual states.>>® While the origins of mandatory sentencing laws in the United
States’ justice system date back to life-sentences for murder and piracy from 1790, only having
been use in state legislation to a limited extent®*®, this reintroduction of widespread
mandatory sentencing laws first applied them to a broad array of lower-level offences and
would prove to have a far greater impact on American society than previous regulations. In
2008 the repercussions were still noticeable, with 79.4 % of convictions under mandatory
minimum sentencing laws having been issued on drug offence charges, while only 11.3% of
them pertained to firearms and 68 out of the 171 statutes not having been used at all that

year.360

The enforcement of mandatory minimums represents one of the most striking examples of
implicit legislative discrimination under mass incarceration, since their standards for punishing
crack cocaine consumption and sale, common among low-income urban communities of
colour, were a hundred times more severe than those for the more expensive powdered form
of cocaine, whose use was associated with economically stable White communities, despite
consumption overall being similarly distributed among both ethnicities.3®! The inherent racial

disparities between the enforcement and sentencing procedures of White defendants, in
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comparison to those of marginalised groups were already criticised shortly after their signing
into law.3%2 The nature of this legislation has also been deemed a systemic form of
discrimination by recent studies, who discard the assertion, that discrimination only occurs on
the level of law enforcement.3®3 The ideological developments in the lead-up to and under
Reagan’s administration can thus be judged as a shift away from legal culture of the civil rights
era, during which a broader portion of the public empathised with the blights caused by racial

discrimination.

This shift also saw the re-introduction of the principle of individual responsibility mentioned
previously, for which Reagan relied on dog-whistles to rally support for increased
imprisonments, by associating rising crime rates with individual people’s failure to follow the
law.364 In addition to increased policing (e.g.: in schools, and other public facilities) and
sentencing rates as a solution to social issues, campaigns such as Nancy Reagan’s “DARE”/“Just
Say No” emphasised drug prevention. These programmes effectively directed the blame for
deteriorating conditions in low-income communities of colour away from their historical
origins of prolonged socio-economic ostracism, by limiting the discourse to the short-term
symptoms caused by drug abuse and propagating police intervention as the only viable
solution.?®> The crux of the campaign’s underlying ideology is its insistence on the drug users’
obligation to avoid criminal behaviour regardless of the social insecurities and continued
destabilisation brought about by discrimination in housing, labour, education and policing in
targeted communities. To frame it within ACR, Reagan’s war on drugs drew from elements of
the American Dream; specifically, the myth of the self-made man’s and Puritan religious
doctrines’ concept of an individual’s responsibility to contribute and prosper within society,
for justifying the targeting of members from marginalised communities and presenting them

as pathological criminals.

The implementation of regular policing in schools had particularly devastating consequences,
since the simultaneous implementation of zero-tolerance policies for educational facilities

gave rise to the School-to-Prison Pipeline, that is frequently criticised as pushing minors, who
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are not aware of the lasting ramifications of their actions, into juvenile correctional institutions
and thus exacerbating the problem of criminality in low income urban neighbourhoods.3%¢ Also
being situated within the discriminatory framework of America’s war on drugs, these policies
disproportionately affected communities of colour in Louisiana and other states and admitted
Black male students into the criminal justice system at a higher rate than other societal
groups.’®’” Nonetheless, the presentation of these incentives on combating crime and
addiction also appealed to progressive Democrats, who were discontent with the Democratic
Party’s leadership, forming a new voting bloc in the Reagan Democrats.3%® The following
paragraphs will highlight, how these ideological changes affected the American Justice system

and its underlying legal culture.

While Reagan’s narrow framing of American in-groups under American exceptionalist
doctrines added to the othering of people of colour, that presents a continuation of Nixon’s
domestic approach, the lasting influence Reagan exerted on the judicial and carceral systems
shall also not be disregarded in the context of legal culture. Tony Platt’s 1987 assessment of
Reagan’s presidency highlights several key policy changes, that were central in the realisation
of radical Right shifts in American politics and legal culture under his presidency:3%° The
constituting elements for the effective adaptation of Reagan’s changes to the ideological basis
of American justice include a major restructuring of the federal judiciary, including the
establishment of a conservative majority in the U.S. Supreme Court, whose support and
Reagan’s pandering to Puritan/Evangelical Christian sentiments was essential for a

reinstatement of the death penalty as an accepted form of punishment for severe crimes.37°
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In Louisiana, the changing attitudes in federal governance and prosecutors’ experience, gained
after the popularisation of capital punishment, had an impact on the state’s execution rates,
since death sentence verdicts were hardly carried out between their legislative reintroduction
following Gregg v. Georgia (1976) and the mid 1980s; however, after the death row inmates’
sentence reversal requests were exhausted and the Supreme Court began to deny their
appeals, Louisiana’s rate of executing death row inmates spiked from 4% in 1987 to 30% just
one year later.3”! While Louisiana does not excessively impose the death penalty, with 241
death sentences having been passed in the state between 1976 and 2015, representing 1% of
the state’s homicide cases of which it is enforced on 1 in 10 convicts3’?, the state does exhibit
one of the largest racial disparities in incarcerations of Black Americans, who are almost four-
times more likely to be convicted when compared to White citizens. 3’3 Compared to this, the
racial disparities of death row convicts show significantly more bias, as the death sentence was
only applied in 0.52% of Black-on-Black homicide cases between males from 1976 until 2015,
while making up 15.56% of rulings in cases in which Black men committed murder on White
women.3’4 Additionally, recent NAACP Legal Defence & Educational Fund data3’® still indicate
minority populations to consistently make up more than 70% of death sentences in Louisiana

since 2016.37°

Another crucial development in America’s prison landscape was the expansion of its private
prison sector since the 1980s. A possibility, that was opened by Reagan’s neoliberal economic
stance of intertwining the governmental and private sector and necessitated by the increased
rate and number of imprisonments.3”” The introduction of the private sector for policing and

incarceration purposes during this time was initially concerned with immigration detention,
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before expanding their reach to housing U.S. citizens and providing surveillance technology.3”®

However, they soon widened their operations and developed into an important strand of
American manufacturing, after upkeep costs for the prison populations increased and the civil
economy of the United States started to shift towards a service-oriented model, in the wake
of urbanisation in the latter half of the 20" century, which reduced rural populations from
roughly 44% in 1950 to 23% in 1990.3’° This allowed for a positive reception of private
contractors, that acted within the confines of Reagan’s free market, to aid and modernise the

overstrained carceral institutions and make rural areas more economically productive.38°

This opening up of the prison industry coincided with the founding of Corrections Corporations
of America (since 2016: CoreCivic) in 1983 and GEO Group in 1984, which were subsidised and
received tax exemptions for the construction and upkeeping of their prison facilities by the
respective states they were working in.28* Additionally, due to the scope of their operations
and lobbying efforts, they had influence over the three main branches of the emerging prison-
industrial complex: the governmental administration, legislative institutions, and the private
sector itself.382 The Department of Justice also approved <$1/h wages ($0.20 in state, $0.31 in
federal prison33) of prison labour in 1985, which excluded prisoners from the Federal Labor
Standards Act by enacting the Fair Labor Standards Amendment, to provide corporations with
enough earnings to adequately care for inmates.38* Today, the national average wage for non-
industrial prison jobs is $0.13-50.52 and $0.30-$1.30 for industrial jobs, with Louisiana being

on the lower end of the spectrum, paying an average of $0.02-50.04 for the former and $0.02-
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$0.40 for the latter, and requiring certain inmates to work for up to three years until they are

eligible to receive payment at all.3%

Yet, investigations of carceral facilities have shown the promised benefits regarding the quality
of prison services by alleviating economic burdens for the management have not been
achieved, after conditions for convict labour were deregulated.38® Especially as the quality of
prisoner care and health services are concerned, significant violations of federal and state
regulations were observed, that were perpetuated to lower expenses and increase profits of
private corporations, which could not easily be closed down, due to the limited carceral
capacities in the face of rising demands and the detrimental consequences to secondary and

tertiary contractors (food, transportation, hotels for visitations).38”

One particularity of the American judicial process that gained popularity during this period is
the practice of plea bargaining; meaning the closure of a criminal process, in which prosecutors
propose concessions to their proposed sentence, to convince defendants of confessing to the
crime and agreeing to an out-of-court settlement, that foregoes additional fees for court
proceedings. While this practice was documented to have been prevalent since the latter half
of the 20t century, with 40% of criminal convictions between 1880 and 1910 and up to 70%
or 90% of convictions in a 1928 study of 20 cities having been settled this way, plea bargaining,
while not unanimously agreed on, has already become a stable feature of judges’ ability of
managing their courts at the onset of the 20t century.38 Following the introduction of mass
incarceration policies and increases in the American prison and jail population since Reagan
took office3®, courts needed to accelerate legal proceedings and increase the number of court
cases they could manage per day, to prevent extended waiting periods for trials.3®° The
solution to handling this issue was the replacement of criminal trials and guilty sentences with

convictions achieved via plea deals for defendants to settle their criminal cases out of court,
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which let them avoid the additional financial burdens of lawyers and court costs and stricter

sentences of being convicted.

Nonetheless, this practice is also often criticised for its coercive nature and deterioration of
reliability and legitimacy behind criminal sentencing, since plea deals had already become by
far the most common method for settling criminal accusations by 2006, with well above 90%
of closed court cases relying on plea deals negotiated by prosecutors without a proper trial
instead of a judge’s verdict.3®! This prevalence of plea deals as a primary means of ensuring
time- and cost-efficiency in federal and state courts is still maintained in the 2020s, with
convictions indicating similarly high levels of extrajudicial settlements.3°? Other criticisms
include the increased likelihood for defendants to produce false confessions under pressure
and out of remorse3%3, along with concerns for criminals to actively seek for plea deals to avoid
more severe sentences.3** Another complaint concerns the criminalisation of poverty in this
system, where wealthy defendants can just pay their bail, while poor individuals might go to
jail for minor infringements, which reinforces the multilayered discrimination in policing,
sentencing, and incarceration, by relying on people’s ignorance about their own rights.3%° This
overstraining of judicial capacities would become an issue after legislation on increasing prison

sentences caused prison populations to explode in the 1990s.

Reagan’s influence on American legal culture can be summed up with his overemphasis on
hyper-individualist beliefs and a neoliberal celebration of privatisation, that stem from
Reagan’s social Darwinist and American exceptionalist understandings of social stratification,
which still remains a core pilar for preventing solidarisation and collective actions against social

3%  Remnants of the Reagan administration’s instrumentalization and

inequalities.
reinforcement of American foundational myths are still prevalent in today’s political discourse.
Combined with the conservative political alignment of both parties and his legacy of laissez-

faire economic policies of the 1980s, Reagan’s tenure shaped America’s prisons, by not only
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doubling incarcerations (329.122 in 1980%*7 to 771.243 in 19903%) and introducing private
prisons, but ensuring that any successor had to commit to a further carceral expansion, thanks
to the established consensus on his right-wing law and order paradigm of criminal justice and
its judicial support from the Supreme Court.3° This extension of correctional services into a
prison-industrial complex, exhibits a redistribution of correctional priorities, that is commonly
defined as the carceral turn of the American prison system, as this paradigm shift indicates a
repressive justice system and increasing prison populations to become a central part of the
United States’ carceral functionality.*®® The legislative and institutional changes being
associated with this were generally well-received, as they aligned with Reagan’s popular
sentiments on ACR, which follow the quintessential tenets of a neoliberal interpretation of the
American Dream. However, the resulting legal system did not spend much consideration on
anyone who fell through the cracks of this ideological framework. The victims of his war on
crime and drugs were usually poor urban communities and people of colour, as the short-term
treatment of criminality through increased policing of ethnic minorities and stigmatised
poverty-stricken neighbourhoods strengthened associative relations between criminality and
the propagated stereotype of young, Black, male criminals, reminiscent of anti-Black prejudice
in the Jim Crow South.%%! These developments were implemented under the guise of individual
responsibilities of the homo oeconomicus®®?, which not only overlap with neoliberal and civil
religious beliefs to ensure people’s acceptance, but provided a precedent for future laws that

would expand judicial neglect of circumstantial evidence.*%3
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4.3 Clinton and the 1994 Crime Bill: Expanding Three-Strikes, Mandatory Minimums,
and Truth in Sentencing

This next section will focus on the changes to the legislature and carceral system under
President William J. (Bill) Clinton and address the impact of their implementation on a federal
and state level. The enacted changes under his administration exponentially increased prison
populations as a bipartisan issue and are at the core of what defines the prison crisis in
Louisiana along with the rest of the nation at the onset of the 215t century. The most significant
factors for increasing prison populations were the expansion of three-strike laws, mandatory

minimum sentencing practices, and truth-in-sentencing doctrine.

Clinton, being a Democratic president, demonstrates how tough-on-crime legislation has
evolved from a wedge issue for southern White voters, into a bipartisan pursuit of expanding
America’s prison industry as a cure-all solution to criminality, with crime, its punishment and
social order having been recognised as central aspects of Clinton’s campaign and presidency
by contemporary political commentators.*®* Domestic politics under his administration were
mainly defined by his successful compensation of the $500 billion budgetary deficit he
inherited from the preceding Reagan and Bush presidencies; the unprecedented duration of
economic growth during his eight-year tenure, that prompted a drastic lowering of
unemployment rates; along with modernisation efforts in education and governance.*® The
legal cultural tenets governing criminal punishment and the war on drugs during the 90s
remained relatively unchanged regarding its targets and methods, with one exception being
the expansion of anti-Black prejudice and the introduction of harsher punishments for juvenile
offenders, following several prominent cases of violent crimes, perpetrated by young men,
who were categorically branded as “superpredators” by media and politicians following the
incidents.*%® This vilification of young offenders and socio-economically disadvantaged
communities in general as fostering crime at a young age helped to provide legitimacy to the

ever-expanding carceral state under mass incarceration, as it reinforced the idea, that
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increased and prolonged imprisonments, especially by state governments, are the only
solution to an overall safer society, after anti-crime initiatives of previous decades does not
seem to have produced the desired results.?%” This shift in focus away from the morality aspect
of drug persecution and towards violent crime deemphasised the moralistic influence of ACR,

as it primarily addressed the immediate danger in urban communities of colour.

This sentiment is also represented in laws of the time. Whereas the decades discussed in
previous sections saw policing and prevention agendas for the war on drugs being
implemented in the wake of an institutional and political shift to the right, the anti-drug
policies of the 1990s and onwards introduced sweeping legislative and judicial changes to
sentencing laws, that were boosted by Reagan’s tough-on-crime legacy and increased prison
populations dramatically. In states that adapted these reforms, they required judges to employ
longer sentences more frequently and utilised the previously established structures of policing
to increase national total incarcerated population from 771.243 in 1990*%® to 2.071.686 in
2000%%° and 2.419.241 at their peak in 2008%19.411 |t is generally acknowledged, that the surge
in mass incarceration during the 1990s and 2000s was largely defined rather by the
enforcement and expansion of tougher federal criminal legislation, after President Bill Clinton
signed the Violent Crime Control and Law Enforcement Act of 1994, than by rising crime
rates.**? President Clinton also signed another reform with the Anti-Terrorism and Effective
Death Penalty Act, which revoked the majority of death row inmates’ right to appeal their

verdict, since Clinton felt that: “for too long, and in too many cases, endless death row appeals
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have stood in the way of justice being served”4'3.414 By introducing such harsh legislation,
Democrats were able to break Republicans’” monopoly on initiating crime policy expansions,
with the resulting upsurge in overall incarceration numbers under Clinton exceeding every
previous expansion of prison populations in the United States and consolidating the already
existing support for retributivist American legal culture under mass incarceration to prevail

into the 21t century.

The decisions put forward by this Crime Bill*!® included the allocation of $17 billion to fund law
enforcement and the construction of carceral facilities*'?, at a time when America’s GDP stood
at just over $7 billion*’, in addition to introducing three major reforms for increasing the
severity of sentencing laws. The Crime Bill of 1994 thus effectively subsidised state
governments to invest in prison construction in an effort to curb crime rates. One of these is
the installation of three-strike laws, which prescribe higher sentences for habitual offenders
and often coincide with another legislation implemented in this bill.*' The expansion of
mandatory minimum sentencing laws, that mandated a set amount of imprisonment,
monetary compensation or the death penalty for certain charges to be non-negotiable,
worked in combination with habitual offence legislation to dramatically increase incarcerated

populations, by raising the number and duration of sentences across the board.*'°

The requirement of minimum sentencings for certain felonies delegated judicial decision-
making power away from judges and their ability to vary sentences under consideration of
mitigating circumstances.*?° The final doctrine, of preventing a prisoner’s release before their

sentence had been completed, was realised in federal truth-in-sentencing incentives, which
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required sentences to be carried out to at least 85% of their original duration.*? A 2012 report
by the United States Sentencing Commission found that people of colour were not only
sentenced more frequently, but also for longer durations since 1994, when compared to
sentences for similar crimes committed by White criminals.???2 The combined application of
these rule-changes proved to require a permanent and dramatical increase of prison
capacities, as longer sentences were given more frequently, and needed to be carried out,
even if convicts’ conduct indicated low recidivism potential and pose no imminent threat to

society.

Due to early estimates on potential costs and required time to conduct such a prison
expansion, drastic increases in carceral capabilities and populations were already
implemented in the early 1990s, with the number of prisons surging by 43% between 1990
and 2004, dwarfing prior expansions of the 1970s and 80s.%3 The core elements of the Crime
Bill were quickly ratified by multiple states — with Louisiana being one of the first states to
apply three-strike laws in 199442 — due to its overall popularity amongst lawmakers amidst
the record-high crime rates of the early 1990s, and additional financial incentives for individual
states to adopt its principles.*?> A review by the U.S. Justice Department’s National Institute of
Justice from 1997, connects the rapid implementation of habitual offender laws to people’s
concerns, that serious offenders were released too early.*?® This assessment is confirmed in a
study conducted by Luna and Cassell, which highlights how the enforcement of uniformity in
court decisions, presented to the public as an anti-discriminatory policy, and the deterring
function of harsh sentences for future offenders were central in establishing the legitimacy of

1990s mass incarceration.*?’

Under similar conditions, the proposed mandatory sentence laws had been expanded from

their focus on drug-related crimes to include violent crimes in every state, with congress
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passing over 60 federal laws by the mid-1990s.4?® Truth-in-sentencing laws, although present
since 1984, were also expanded in the percentage of time that needs to be served, which
automatically increased the time spent in prison for a conviction and did not provide leeway
for early releases due to good conduct.??® This deprivation of incentives to participate in
prisoner rehabilitation might have a negative impact on prisoners’ overall morale and their
emotional state, which can lead to both health and disciplinary complications within penal
institutions.**° Thus, indicating the reinforcement of severe sentencing laws and conditions of

incarceration to have been detrimental to the overall quality of the American prison system.

While the efficacy of these federal mass incarceration laws to curb crime is still debated in
political circles, academic discourse predominantly agrees, that its detrimental effect on
already disadvantaged communities and a decline in trust in governmental institutions
outweigh the limited successes it has had since being installed.*3! In the State of Louisiana,
assessments of mass incarceration’s effectiveness indicate the presumed claims of public
safety benefits of a drop in crime and recidivism rates did not come true, as crime did initially
drop but stagnated soon after, with incarceration numbers skyrocketing throughout the 1980s,
90s and 2000s, as increased racial profiling and criminal prosecutions led to over-policing and
destabilisation in affected communities, with harsh punishments for comparatively small
criminal offences not fulfilling their purported goals.**> Communities during this period were
not only ravaged by convictions to long prison terms, but also had to deal with the fallout of
mass imprisonments, since released ex-convicts were legally discriminated against in the
private and public sphere alike; being restricted from voting and disadvantaged when looking

for employment, housing or public benefits.*33 Clinton himself acknowledged the detrimental
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impact on communities of colour, as the policies “overshot the mark” and mostly imprisoned
people “who were minor actors, for way too long”, without having a proven impact on the

crime rates during the 1990s.434

Concerning prison conditions since the introduction of this legislation, two aspects of the
American justice system stood out as especially dire: one concerned legitimacy of sentences
that were handed out, and the other was related to overcrowding issues. As a result of the
skyrocketing number of court cases following the legislative changes of 1994, plea bargaining
transitioned from being a mere means of occasionally cutting costs for defendants and
prosecutors, to presenting a necessity for courts to keep up with the number of cases and
avoid backlog.**> However, due to their sweeping application, it has increasingly diminished
U.S. courts’ legitimacy; with the number of guilty pleas increasing to 97%, waivers of the right
to appeal to verdicts becoming more common, and overall prosecutions rising, due to the high
chance of settling criminal cases out of court, all of which increasingly affecting those who

cannot afford to pay court fees.*3®

This convention of using plea bargaining as a panacea for increased prosecutorial demands,
while initially promoted by legal reforms, finds its long-term stability in the continuous influx
of defendants and prosecutions and the insufficient funding of defence attorneys, who cannot
keep up with the quickening pace of legal proceedings.**” A compounding factor for this,
mentioned by Albert Alschuler’s 2021 review of plea bargaining, is the financial incentive for
everyone involved to complete as many trials as possible to ensure the reception of benefits
associated with them.*38 The characteristics of plea bargaining under mass incarceration have

remained constant into the 215 century, with an assessment by the U.S. Department of Justice
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from 2011 indicating distribution between plea deals and court trials to remain high, with an
average of 90-95%, and extra-legal characteristics (e.g.: ethnicity, location of trial) heavily
influencing chances for reduced plea deals.**® For most people being sentenced under these
conditions, court appearances are nothing but a formality, with judges simply confirming out-

of-court agreements.

The second issue, relating to overcrowding, primarily deals with the resulting shortcomings in
health care in public and private institutions. While prison capacities did increase significantly
during this period following the Crime Bills funding of state-prison constructions, it also
experienced a diversion of attention away from the already lacking availability of prisoner-care
and adequate rehabilitative programmes.**° This suggests the acceptance of overextending
the carceral capabilities to a certain extent for the sake of short-term political gains and the
expansion of the prison-industrial complex, perpetuated by an overreliance on private

contractors and their increasing leverage against governmental sanctions.

As previously discussed, the installation of private prisons was intended to combat divestment
from rural areas, following rapid urbanisation since 1950. This dependency can be observed in
the rise of private prison constructions in rural areas, with the number increasing from just 4
per year during the 1970, to sixteen per year until 1990, and a whopping 25 facilities per year
between 1990 and the year 2000, with state funding increasing by 115% in the decade leading
up to 1996.%*! Despite this broad incorporation of the prison industry in rural America, their
actual effectiveness to increase counties’ economies remains disputed, as described by
Lauren-Brooke Eisen, senior director of the Brennan Center for Justice’s Justice Program,?*?
and contemporary assessments of private prisons’ cost-effectiveness, including a 1996

evaluation of Winn Correctional Center.*43
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Concurrent to the increase in prison populations and the struggle to keep up with the
capacities needed for housing them, violence among American prisoners spiked dramatically
under 1990s mass incarceration laws, when compared to the 1970s and earlier periods,
especially concerning the high-security Louisiana State Penitentiary.*** As overcrowding and
understaffing impeded adequate management and care, it gained notoriety for being the
“bloodiest prison in America”.**> Due to these increased demands and challenges in prisons,
efforts were diverted to primarily focus on maintaining control over the incarcerated
population and compensate for this neglect of responsibility by foregrounding labour inside
prisons instead of rehabilitating criminals and reintegrating them back into society.*® By
propagating the expansion of mass incarceration as a reaction to an unprecedented crime-
wave, that could not be contained through the moral intervention of the war on drugs, the
sense of an inalienable and inherent capacity for moral decency, that was a central aspect of
previously employed religious and individualist beliefs of ACR and its resulting legal culture

during rehabilitative processes, was further diminished.

Practices and justifications for the expansion of mass incarceration have significantly
exacerbated the stigmatisation of criminals and contributed to the widespread belief in a link
between criminality and people of colour within American legal culture, which has been
expanded from its main focus of urban, drug-related criminality from the 1960 until the late
1980s to propagate violent crime as the primary threat.**” This lent urgency to installing
harsher criminal justice legislation and necessitated the expansion of prison capacities to
contain the perceived increase in criminality, with rehabilitation and resocialisation having
become hardly manageable, due to the overloading of carceral facilities. Its popularity and
influence over the national discourse on crime is also reflected in popular media and news
reporting, which for the most part function to bolster or at times criticise constitutionalist
sentiments of ACR, by reenforcing the moral prerogative of the American justice system and

its agents’ infallibility, thus, normalising the acceptance of otherwise unethical prosecutorial
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means and the inadequate handling of procedures or evidence, when trying to sway court

opinions in favour of convicting alleged criminals for the “greater good” and public safety.%4®

Through this, the uncritical acceptance of insufficient prosecutorial and confinement practices
is perpetuated and violence along with the ostracism of people deemed undesirable —
including former prison inmates and through the cultivated association Black and Brown
citizens — are justified, which would otherwise be perceived as violations of citizens’
constitutional and human rights.**° This is the continuation of a trend in the United States’
history, that showcases how the exclusion of criminals under a persistent system of
discrimination has led to incarcerated people and people of colour being treated as second-
class citizens, while not being provided with the same protections, that are postulated as being
unalienable and natural by the American Constitution that is invoked as justification for these
practices. By the early 2010s, these implicit biases associated with the racialised war on
drugs/crime had become commonplace in the North and South alike, as legislative reforms
leading up to its current state were mostly passed under bipartisan support, in order not to be
criticised as too lenient on criminals during a time in which both parties contended as
advocates for tightening criminal law and increased incarceration.*° The lasting effects this
carceral turn and the popularisation of its enforcement has had on expanding racialised
criminal prosecution can be observed in northern and southern prison trends alike, with
Louisiana’s incarceration numbers showing 4.7 Black Americans being imprisoned for every
White inmate®!, despite representing a mere 32.8% of the state’s population in its 2010

census*2,

4.4 Lasting Impact of Mass Incarceration on American Legal Culture

The analysis of developments in the American criminal justice discourse have highlighted three
characteristics of United States’ legal culture established under mass incarceration: (1)
Extensive criminal prosecution present a stable wedge issue, that is consistently raised as a

racially connotated dog-whistle in America’s political discourse of the late 20%" century to
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frame policing and incarceration as the only viable solution to criminality, while disregarding
the historically grown socio-economic disparities, that contributed to rising crime rates in

certain areas.*3

(2) The legal code has become less rigid, since modernisation efforts and societal paradigm
shifts of the 1960s opened more possibilities for reform, which demystified the legal code’s
previously attributed infallibility and sanctity to a certain extent. However, this did not result
in improvements of prison conditions, as reforms motivated by lobbying efforts of private
interest groups generally neglected prisoners’ interests in favour of economic gains, after
Reagan’s introduction of neoliberal open-market policies and Clinton’s expansion of the prison-
industrial complex necessitated their assistance and strengthened their influence.*** Within
the confines of this study, this effect can also be observed in Louisiana’s need to perpetuate
the expansive profit-driven prison economy, in which financial gains have been shown to
regularly eclipse considerations for prisoners’ well-being and their reintegration into society
after being released.*>® The evolution of these prisoner-care and rehabilitation deficits into the

2010s will be discussed in the following chapter.

(3) In contrast to this aptitude for legislative changes, a simultaneous rise in advocation for a
canon of immutable norms and fundamental rights can be observed, that are agreed upon
regardless of political affiliation and overlap with several aspects of early American legal
culture, as well as constitutionalist reverence of rights expressed in foundational
documents.**® At the same time, these foundational documents are also used to deprive
prisoners of rights, such as the 13" Amendment’s condoning of slavery as a form of
punishment and their exclusion from other labour protection laws. Similarly a general affinity
for morality-based criminal justice, reminiscent of Puritan belief systems of ACR, played a
major role in legitimising the stigmatisation of criminals and the tightening of legislation for
sentencings of drug-related charges**’, with moral arguments having been a central impetus

for zero tolerance policies, that were disproportionately enforced in low-income communities,
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due to persistent prejudice.*>® Only in its later stages during the 1990s and 2000s did broader
criticism start to call the moralistic approach to criminal justice into question, after crime rates
among poor urban communities kept rising despite increased policing and harsher sentencing
laws, that separated criminals from the general population and reinforced the paradigm of
ACR, which stigmatises criminals as morally deficient. These three developments in criminal
justice have one thing in common; their compatibility with the hyper-individualism and
continuation of racial and classist disparities in socio-economic conditions and incarceration
rates, that this paper has shown to be a constant of American legal culture throughout the

nation’s history.

The prior retributivist disposition of American legal culture, combined with racially biased
approaches to criminal punishment, created an environment under mass incarceration, in
which prisons were mostly tasked with confining and punishing criminals. Thus, leading to
rehabilitation in U.S. prisons to be relegated to an afterthought in most carceral environments,
with prison labour presenting its main means of serving public interest and generating revenue
from incarcerated people, while preventative measures against criminality and rehabilitative
programmes for convicts continued to be underfunded despite being in high demand with

prisoners wanting to reduce their sentence.*?

The main policy stances associated with this retributive sentiment in the South are described
by Michelle Alexander’s analysis of this “New Jim Crow” to have been the continuation of racial
oppression since Reconstruction, as the replacement of America’s slave-economy with the
convict leasing system and ultimately its carceral turn to increase revenue and ensure the
perpetuation of societal hierarchies.*®® This tendency, combined with the initial introduction
of mandatory minimum sentences following the 1984 Federal Sentencing Reform Act and 1986
Anti-Drug Abuse Act, along with the concomitant expansion of private corporations’ role in

criminal punishment, are understood to have formed the basis for America’s prison-industrial
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complex. This complex was a major driving-force behind the 1994 Crime Bill’s truth-in-
sentencing incentives, habitual offender laws and additional prison funding, since they
presented a logical progression of private interest groups’ and lawmakers’ push for prison
expansion, despite increases in prison populations being predominantly defined by legislative

changes, instead of fluctuations in crime rates.

The increased length of imprisonments accompanying this development similarly
overshadowed its rehabilitative functionality, as extended sentences, life-sentences in
particular, are described to be antithetical to prison rehabilitation by inmates and analysists
alike.*®! The resulting system thus created the ongoing issue of America’s aging prison
population, fuelled by a constant influx of inmates and growing life-expectancies since its
inception.*®? Louisiana’s legal code, which contains more than 600 felony charges and
numerous minimum sentencing laws, has resulted in 16.6% of inmates being sentenced to life
without the possibility of parole (19% when combined with life-sentences with parole*®3) and
a prison population, in which one quarter is over the age of 50, thus also presenting more
challenges for in-prison health care services.*®* However, due to the overcrowding and lack of
scrutiny in many American prisons under mass incarceration, the resulting decline in prison
conditions has oftentimes gone unnoticed.*®> Despite early efforts to release non-violent
elderly convicts by incentives like the Project of Older Prisoners, founded in 1989, that showed
great promise by displaying low recidivism rates of people they negotiated a release for, their

influence did not prove enough to contest with the positions taken by advocates of the prison-
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industrial complex.?%® Federal funding for health care was however provided*®” to aid public
and private facilities in coping with an increasing demand of correctional institutions, with the

percentage of inmates over 55 quintupling from just 3% to 15% between 1991 and 2021.468

With a constant total incarcerated population of over 2.000.000 since the year 2000 and many
states still having laws in place that disenfranchise ex-inmates, the lack of representation can
lead to a major distortion of political, socio-economic and demographic data. This includes the
state of Louisiana, in which 3.04% of the White voting age population, and 6.27% of Black
voting age population were unable to vote in 2016.#%° This also holds true for felons’ ability to
be selected for jury duty*’®, which further diminishes ex-inmates from actively participating in
democratic processes. Until 2021, the only path to being called for jury duty as an ex-felon in
Louisiana was a gubernatorial or presidential pardon, when the first legislation to permit felons

to serve as jurors was narrowly signed into law.4”?

Another practice diluting the political agency of incarcerated people and incentivising
communities to permit the erection of prisons concerns the manner of collecting census data
in the United States. Due to the United States Census Bureau’s Current Population Survey’s
practice of allocating prison inmates to the parish they are incarcerated in, dating back to a
1870 regulation, the underrepresentation of ex-felons and thus people of colour is further
diminished and skewed in favour of rural White populations, since the census data dictate the
number of representatives in congress.*’? The exponential increase in prison populations and

erection of new prisons in rural areas thus corelates to an underrepresentation of people
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sentenced to prison, which, like almost all policies implemented in connection to mass
incarceration, affects people of colour to a greater extent than others, and still presents a

consistent feature of maintaining hierarchical structures in American society.

While the inclusions of private contractors into the criminal justice system had been a common
practice throughout American history; being present from colonial times to the Reconstruction
Era and the 20th century;*’? self-operating private for-profit prisons only became a dominant
feature of the American carceral state after tough-on-crime policies in the 1970s and the
subsequent rise of mass incarceration required a rapid expansion of America’s carceral
capabilities, which governmental institutions were unequipped to deal with on their own.*’4
Concurrently to this growing dependency, changes in prison policies during this period reflect
the disproportionate influence of private management firms’ vested interests to expand
America’s penal state into an industrial complex, whose expansionist economic model is often
described as not only prioritising a maximisation of revenue from lucrative contracts with

governmental agencies, but also includes the monetisation of services provided to prisoners,

including telephone calls, hygiene products, and aspects of healthcare.*”>

This inclusion of private operators in correctional procedures extends even beyond managing
confinement facilities, as 4.65 million individuals were involved with private probation
agencies, remote monitoring firms, and post-release support-groups in 2018 alone, to name a
few.%’® The increased expansion of the private sector, combined with expansionist aspirations
for prisons themselves increased demands and presents a major strain on their capabilities of
providing adequate services. Despite this deterioration of prison conditions, certain basic
rights were upheld by the courts, as was the case with prisoners’ right to adequate healthcare,
which was stated in a 1976 Supreme Court ruling to be a constitutional right covered by the
8t Amendment and its denial would constitute cruel and unusual punishment.*”” Nonetheless,
inadequate access to healthcare and hygiene products have remained an underreported issue

for decades, and have only recently become a notable issue on a national stage.*’®
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The influence of private prison corporations is thus not only confined to abiding by the rules
set by governmental agencies, but actively participates in the shaping of American legal culture
through their influence on prison legislation and their role in its enforcement. Prime examples
for this include CoreCivic (formerly: Corrections Corporations of America) and GEO Group, who
have exceeded their original sphere of influence, by expanding their reach to political decision-
making via lobbying and conditional contractual arrangements with lawmakers.*’® These
contractual agreements usually entail provisions, requiring states to pay additional subsidies
to private firms, such as “low-crime taxes” and guaranteed occupation quotas of 80-100%,
with Louisiana’s being among the most extensive at 95-100% in 2012.%8° This incorporation of
interest groups into American politics is frequently identified as being critical for the industry’s
enduring stability, as its range of influence allows them to tip the scales in their favour during
congressional votes, thus affecting decisions on the quality and availability of services inside

prisons to neglect inmates’ needs and rights in favour of increased profitability.*8!

Regarding individuals and movements critical of the carceral system’s development in the
latter half of the 20t century, there have been a plethora of examples, which could not be
addressed in more detail, due to the longitudinal analysis of American legal culture this thesis
pursues but will be addressed in summary here. These include incentives by civil rights
organisation and legal institutions, such as NAACP, ACLU, or the American Bar Association*®?,
and peaceful demonstrations at campuses,*®3 to prison protests*®* and riots, in reaction to
institutional violence or mistreatment by police and prison staff, or racially motivated court
convictions.*8> The overall level of violence in carceral institutions and prison protests after the
end of segregation generally peaked during the 1970s and early 80s, as prison populations rose
but the system in place was unfit for handling this increase, which also saw the Attica prison

riot take place, as the most deadly prison riot in American history, lasting 4 days and costing
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29 inmates and 10 correctional officers their lives.*8® When police took back the prison on the
fourth day, after the operation had been authorised by President Nixon and Governor
Rockefeller, they claimed all victims to be caused by inmates. However, after autopsies
revealed the deaths to have been caused by bullet wounds from the storming of the prison
and stories about the humiliating torture of surviving convicts were released, multiple lawsuits
by victims and their relatives were raised against the State of New York and were only fully
settled in 2000.#8” While this is an extreme example of how high the level of violence exerted
by inmates and prison staff was at during its peak, its consideration here is relevant for mass
incarceration policies, due to its widespread reception and subsequent impact on legal culture,

at a time, when tough-on-crime sentiments were at an all-time high.

Protests were also taking place in Louisiana, where the first prison chapter of the Black Panther
Party was established in Louisiana State Penitentiary in 1971, who would later be known as
the “Angola Three”, who gained a lot of attention for their hunger strikes, disrupting prison
proceedings, and activism for a more humane treatment of prisoners.*® Their members had
been perpetually kept in solitary confinement since the early 70s, with Robert Lary King being
released in 2001, Albert Woodfox in 2016, and Herman Wallace in 2013, the latter of which
was released due to medical concerns and died of terminal cancer a few days after his
release.*® Later shifts in carceral politics during the 1980s and 90s, a period often associated
with reduced attention towards demands for reform, prompted another group of convicts
within the Louisiana State Penitentiary to organise into the “Angola Special Civics Project”,
which proposed structural prison reforms based on their own experiences and differentiated
itself from previous efforts, by expanding their focus to the release and reintegration of
prisoners, instead of solely pursuing improvements of prison-life itself.**° While these efforts
did attract attention and improved the conditions at Louisiana State Penitentiary, they were
not able to enforce systemic reforms, as legislative reforms were outside of their sphere of

influence.
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Concerning the legislative influence of prison reform advocates, the Congressional Black
Caucus (formerly: Democratic Select Committee) presented the most consistent voice for
change. It formed during the 1960s as a means of collaboration for the few Black members of
congress at the time*! and sought to increase the representation of America’s Black
population in legislative decision-making by expanding their ability to participate in the

492 while pursuing policies that benefited the populace overall.**? Yet, their

democratic process
opposition to the penal system and advocacy for suffrage issues has largely remained
insufficient for instituting more fundamental changes, with their proposition of amending the
1994 Crime Bill to include S5 billion investments in drug treatment and intervention
programmes being discarded.*** Only since the 1990s, as political polarisation in America’s
two-party system increased and civil criticism of prison policies became more prominent, has
the unequivocal trust in America’s legal system been called into question on a bigger stage.**®
While small gains and concessions could be made, these incentives mostly concerned specific

applications and isolated aspects of the American justice system without addressing the

underlying framework perpetuating the insufficient carceral conditions.

On a systemic level, a more fundamental deconstruction of the prison-industrial complex could
not be achieved leading up to and including the 2000s. In Louisiana, it was not until 2015,
when initial investigations into the viability of its carceral state were initiated by its state
government. However, since the for-profit motive of America’s prison industry has expanded,
economic recessions overwhelmingly resulted in increases of crime-rates and incarcerations
in the nation’s recent past, as additional financial strains and a lack of opportunity in
marginalised communities provoked spikes in criminality, as well as an expansion of the prison

system’s capacities: such was the case during the financial recessions of 1973-1975 under
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Reagan and under Bush in the early 2000s’ dot-com bubble.*°® However, the extent of the 2008
financial collapse’s strain on the U.S. prison economy seemed to have initiated serious
discussions on decarceration for the first time since the 1960s, as prison overcrowding became
an increasingly untenable issue and high-ranking officials such as former Attorney General Eric
Holder, who started to call for initiating a reduction of existing “unsustainable” circumstances
for prisons in 2009.%°7 A prominent reformative legal approach at that time, that stood in
contrast to the dominant retributivist theories, was the restorative justice paradigm,
introduced in Howard Zehr’s seminal work Changing Lenses*?, in which he questions the
retributivist mantra of focussing on the infliction of revanchist punishment, while advocating
for criminal justice, that pursues a mending of societal or personal harm inflicted by
perpetrators, by providing adequate means of punishment, rehabilitation, and
reimbursement, issued in relation to the crime and its circumstances, instead of relying on

mandatory minimums and increasingly harsh sentences.*%°

5. Case Study: On the State of Legal Culture in Louisiana’s Prison
System during the mid-2010s

In this section, more recent developments in American legal culture are explored, by
investigating samples of the sentencing, incarceration and rehabilitation practice in two
Louisianian carceral institutions: the state-run Louisiana State Penitentiary and the privately
operated Winnfield Correctional Center. The attention of this analysis is primarily aimed at
specific features of American legal culture, previously defined in relation to ACR and reinforced
under mass incarceration. These comprise the treatment of prisoners, including labour
conditions, correctional officers’ measures for reprimanding disobedient behaviour, such as
solitary confinement or deprivation of privileges, and the quality of prisons’ rehabilitative
efforts; the availability and quality of (mental) health care services inside the selected carceral

facilities; and racial disparities within these categories.

In consideration of the critical realist approach to grounded theory applied in this study, the

structure of this chapter follows the domain of the real, the domain of the actual, and the
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domain of the empirical, as defined in the methodology section, to observe applications of
legal culture on Louisiana’s institutional level, within its prisons’ implementation of these
guidelines, and experiences of individuals partaking in these procedures. Thus, only after
establishing key parameters within the domain of the real, an assessment of how legal culture
is realised in the domains of the actual and empirical at the two selected facilities will be made,
by consulting primary sources on prisoners’ experiences, including coded passages from The
Angolite and Shane Bauer’s investigative reporting, as well as relevant supplementary

secondary sources on the application of carceral legislation.

Concerning the domain of the real, domestic legislation regulating the American carceral state
discussed in previous sections will be summarised, along with national and international
evaluations of their suitability by NGOs and the United Nations. The latter two domains will be
discussed with regard to the public and private facilities respectively, with one portion
addressing observations made concerning the Louisiana State Penitentiary (LSP), while
another addresses management at the privately run Winn Correctional Center (Winn), only
touching on its role as an ICE detention centre and the associated political and carceral
consequences in the outlook of this thesis, since these have become more relevant and
contested in the wake of the Covid-19 pandemic spreading amongst immigrant detainees.>®
Ultimately, the discussion of the results will highlight similarities and disparities in the practice
of legal culture observed in these three spheres, assess to what extent disparities between the

publicly and privately operated prisons can be observed, and whether they are in accordance

with the previously established dominant legal culture.

It has to be mentioned, that, due to the assessment cycles of auditors such as the PREA
commission (Prison Rape Elimination Act), there were no assessments available on Winn'’s
policies between 2012-2016, including the period of Shane Bauer’s investigative reporting.
This is due to the timing of transitioning from CCA’s management to LaSalle Corrections, as
they had to accumulate documentation of their conduct after taking over in 2015, before

agencies were able to conduct the audit initially scheduled for 2015.5%
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5.1 Legal Guidelines and Structures of Louisiana’s Carceral State — Domain of the Real
Since the general understanding of American and Louisianian carceral practices and major

paradigms this study operates under were already established in previous chapters, this
section will touch on legislative and structural features to provide vital context on legal
guidelines, that pertain to observations made during this case study and were not yet

addressed sufficiently.

5.1.1 Convict Labour
One of these legislative frameworks concerns prisoners’ rights to labour protections and the

imposition of mandatory work within Louisiana’s carceral institutions. In Louisiana’s
regulations on prison labour, convicts’ rights are not included in the Fair Labor Standards Act,
instated with the Civil Rights act of 1964, and the National Labor Relations Act against worker
exploitation, which also deprives them of their right to organise in worker-unions.>®?
Additionally, statutes requiring inmates to work as a form of punishment and atonement are
still present in Louisiana’s constitution. While critics of this practice still call for the abolition of
forced labour as a form of punishment for people “duly convicted” of a crime, as permitted by
the 13" Amendment, the prevailing practice of compulsory labour for prison inmates still
preserves the legacy of cheap convict labour as a means of stabilising southern economies

after the abolition of slavery.>®3

Consequently, they are frequently criticised as violating multiple internationally recognised
human rights’ and labour protections, that constitute the United Nations’ framework for
assessing the legality of prison practice.®®* The questionable compliance of these methods
with human rights is demonstrated by the application of disciplinary measures, such as solitary
confinement or cancelation of family visitations, in case of insubordination of prisoners; the
below minimum wages of <S1 mentioned previously; and the necessity for inmates to

purchase essential items, such as clothing, hygiene products, or visitations from their earnings,
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which, according to an ACLU report on captive labour leaves almost 70% unable to afford basic
necessities.”® Additionally, despite these extensive labour requirements, the acquired skills
do oftentimes not prove to be transferrable once released from prison°°, resulting in post-
release unemployment rates of 62-65% in recently released data on convicts, having left prison
in 2010.°%” The devastating rate of unemployment not only eclipses the overall unemployment
rates of 9.3% in 2010 and 5.4% in 2014, but also during the more recent COVID-19 pandemic,
when it peaked at 14.8% in 2020.°°® With regard to racial disparities, it has been noted in a
2019 study by Bruce Western and Catherine Sirois, that, despite overall longer sentences for
more severe charges, White ex-convicts receive more and higher-paying occupations than
other ethnicities.® This trend mirrors prior observations of discrimination experienced by
Black and Brown portions of the population, which can be noticed throughout the

development of America’s legal culture as shown in previous chapters.

It can thus be surmised that the structures and mechanisms governing prison labour in
Louisiana are insufficient in satisfying international standards of prisoners’ human rights and
fall short of ensuring its rehabilitative function. However, with regard to the internal
parameters of American legal culture, Louisiana’s application of retributivist paradigms for
harsh prison conduct and the utilisation of carceral institutions to provide a cheap labour force,
observed here in the domain of the real, do not represent a break from legal traditions of

American legal culture’s previous iterations.

5.1.2 Death Penalty
This section will briefly provide insights on regulations of capital punishment within Louisiana,
since national trends regarding its popularity and application were addressed in previous

chapters.
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The application of the death penalty in Louisiana is restricted to convictions of first-degree
murder, that require the intent to kill or inflict great bodily harm on a victim under specific
circumstances. These aggravating circumstances include: kidnapping, burglary, arson, drive-by
shootings, armed robbery, cruelty to juveniles, terrorism, sexual abuse, receiving payment for
the murder, and the consideration of whether the defendant was engaging in distribution of
controlled substances or is a repeat offender of serious crimes.”'° The law thus reserves this
form of punishment for crimes, whose malicious intent can be proven and which resulted in
the violent death of their victims. Still, Louisiana’s record shows a liberal application of the
punishment, as it displays the highest rate of wrongful convictions and sentence reversals of

capital punishment verdicts among U.S. states.>!!

Formerly, it also included aggravated rape charges if the victim was under the age of 12, in
which case a jury would decide, whether life imprisonment or the death penalty should be
applied.”'? However, this application of the death sentence was abolished, after a 2003 guilty
verdict for capital punishment in Kenny v. Louisiana was repeatedly appealed and eventually
dismissed as unconstitutional under the 8" and 14t Amendments by a 5-4 U.S. Supreme Court
decision in 2008, arguing that capital punishment for a crime that did not result in the death
of the victim constitutes a form of excessive punishment.>? This extended the 1977 decision
in Coker V. Georgia, that had established a similar ruling for aggravated rape charges in non-

lethal cases, that involved adult women.>1*

The method of execution employed in Louisiana since 1990 is the lethal injection of three
separate drugs, consisting of a paralysis-inducing drug, an anaesthetic and potassium chloride,
that leads to heart failure.>'® Initially, this method of execution was initially hailed as humane
and painless when it was introduced as substitution for the electric chair. However, after

multiple unsuccessful lethal injection procedures had led to failed executions and violent
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deaths, criticism started to become more widespread throughout the United States in the
2010s.°'® Recently, supply shortages for the required drugs further hindered the enforcement
of death sentences, leaving the number of executions since 2002 at two and that of death row
convicts in 2014 at 57°Y7, with the most recent injection in 2010 having been administered
after the death row convict waivered his rights to appeal and accepted the execution.>*®
Consequently, the analysis of death row convictions during this case study’s temporal frame
primarily concerns the confinement of affected individuals as opposed to the enforcement of

capital punishment itself.

In the wake of Louisiana’s 2017 decarceration and rehabilitation reforms as well as criticisms
of the death penalty’s high reversal rate, financial burden on the state and racial discrimination
in its enforcement (2018: 68.1% of death row convicts were Black)'?, two separate bills on
abolishing capital punishment altogether were proposed.>?° Yet, in spite of the momentum for
carceral reform at the time, they were ultimately abandoned after a co-author of the initially
penned house legislation, Rep. Steven Pylant (R.), voted against his own bill, siding with his
Republican colleagues and indicating a unanimous partisan vote against any future

proposals.>?! Thus, shutting down efforts of ending the practice for that legislative period.

5.1.3 Prisoner Health Care & Litigation
With regard to inmates’ accounts as part of the domain of the empirical, a set of laws from the
mid-1990s need to be considered for contextualising prisoners’ ability of taking legal actions

against carceral facilities, especially with respect to medical complaints. The adopted reforms
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intended to curb the quantity of litigations brought forward by inmates, after the number of
complaints skyrocketed in the wake of deteriorating prison conditions under mass
incarceration.”??> A critical legislation regarding inmates’ autonomy to pursue complaints of
cruel and unusual punishment and other forms of violations against their rights, was the Prison
Litigation Reform Act of 1996 (PLRA), which required inmates to “exhaust” all administrative
options within their penal institution for rectifying any grievances, before being able to file a
lawsuit against carceral institutions.”?® Additionally, it is reliant on people’s ability to afford
court fees in addition to their everyday expenses at prison, and further bars individuals from
the process, whose claims have been dismissed three separate times, unless in imminent
danger of serious physical harm.>?* With regard to these high demands for inmates and later
considerations of their grievances, this reform relies on carceral institutions’ obligation to

provide comprehensible and effective avenues for processing complaints.

However, due to the imprecise wording used, some clarifications were made by courts
throughout the years, including the specification of “prison conditions” to only be applied to
regular occurrences affecting every inmate, rather than isolated instances of violence against
individuals, and the clarification on requiring the “exhaustion” of “administrative remedies as

525 |t also set the precedent, that no

are available”, to counteract lacking availability.
compensation for “mental or emotional injury” is required, if no physical harm was done,
which makes it difficult to pursue claims of psychological consequences imposed by practices

in American prisons.>?®

While this last regulation on litigation does impede inmates’ legal pursuit of psychological
abuse, regular health care in carceral facilities is required under federal guidelines to provide

timely and adequate measures of ensuring inmates’ well-being; a claim, that in theory does
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not differentiate between the right to physical and mental health care.>?” This is due to the
constitutional statute of the 8" Amendment’s ban of “cruel and unusual punishment” and the
precedent of the 1976 Estelle v. Gamble Supreme Court case, that defined “deliberate
indifference” to health concerns during incarceration as constituting a violation of this
mandate.”?® In case the treatment of mental or physical health issues is neglected despite a
person’s willingness to treat them, “deliberate indifference” claims cannot be made without
proof of the medical condition’s severity and evidence of faulty, non-standard procedures of
treatment or wilful exclusion from those rights.>?° These constitutional regulations build the
basis of today’s standards for prisoner health care in the United States and generally align with
western standards of incarceration. Nonetheless, criticism has been mounting against the
PLRA and the limited availability of mental health services, which frequently assign segregated
housing units to people in mental distress, because of a lack of space at medical units. >3° This

will be considered in the analysis of medical care at LSP and Winn.

5.1.4 Solitary Confinement

The application of solitary confinement in Louisiana is enforced for a multitude of reasons,
including pending investigations, transfer to another facility, the infraction of prison rules,
potential danger for others or themselves, and in case of protective custody, including
detainment in isolated “treatment” units for inmates with psychological distress or psychiatric
disabilities.>3! This liberal application of solitary confinement as a panacea for enforcing
disciplinary control, lowering expenses, and utilising them as holding-areas for people waiting
for mental health assistance, expanded the narrow definition of acceptable applications
initially provided by Louisianian law around 1800, which mandates the abolition of solitary
confinement, with the only exception being its enforcement of “obedience to the police

regulations of the penitentiary”.>3? As Lepp Peyton further notes, additional regulations on its
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enforcement during or shortly after pregnancy (added in 2020) and in case of potential harm
to others have only recently been added. This sweeping use of solitary confinement follows
the pattern observed in connection with forced labour legislation, in which certain legal
practices are abolished for the general population, only to carve out exceptions for them to be
applied as a legitimate punitive measure for convicted criminals.

5.2 Legal Culture at LSP & Winn Correctional Center- Domain of the Actual & Empirical

5.2.1 Labour conditions

Domain of the Actual
LSP’s main occupation and income source are its earnings from the facility’s vast agricultural

productions, manufacturing, and herding livestock. New arrivals at LSP start by working in the
plantation of the nearly 73km? property, consisting of demanding labour conditions, under risk
of dehydration and few opportunities for respite, as inmates are forced to till the fields under
supervision of armed correctional officers and the threat of disciplinary actions in case of
insufficient performance.>® Inmates in the fields work eight-hour days for five days a week,
with crops mainly consisting of corn, cotton, soybeans, and other vegetables. In 2014, this was
expanded by reintroducing sugarcane farming using refurbished machinery, presenting a form
of farming, that was previously extensively implemented under slavery and during the convict-
lease era, only ending in the 1970s.53* Its treatment and rehabilitative labour programmes
confirmed to have been implemented at LSP in 2016 include “carpentry”, “culinary arts”,
“vocational job life skills”, and “welding” among others.>3> The facility also incorporates the
required standardised pre-release curriculum for people to be released within one year in
cooperation with the Capital Regional Reentry, to facilitate the incorporation of community

actors in rehabilitative proceedings.>® The presence of these in LSP’s practice has also been

confirmed by a PREA audit of the same year.>3’
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The provision of certified job programmes at Winn is more varied than at LSP, ranging from

n u e

manual professions (“automotive repair”, “welding”, “carpentry”), and a focus on technology

n ”n u n u
7’

(“Computer specialist”, “electrician”, “office system technology”, “heating, air conditioning”),
to education on the “care and development of young children”, “horticulture” and “culinary
arts”.>38 Similar to LSP, the standardised pre-release curriculum is applied, which is employed
in collaboration with the Northwest Regional Reentry Program.>3® When comparing the
available programmes within the two institutions, Winn provides thirteen certified courses,

while LSP’s certification only includes six.>*°

Domain of the Empirical
For personal experiences from the LSP, the Angolite article “Raising Cane (Syrup), The Old-
Fashioned Way”>*! was consulted. The resulting codes primarily focussed on the “History of
Angola” (18), “Cooperation between correctional personnel and inmates” (12), and “Manual
labour” (10). Minor categories can be grouped into the “restoration and use of antiquated
equipment” (5), “personal interest” (7: 2 from inmates, 5 from staff), and one instance for the
“commercialisation” of the syrup produced. The overall impression thus contradicts previously
established connotations of sugar cane farming, that formed in relation to harsh conditions
under slavery and forced labour during the 20t century, while stressing the personal interest

of convicts and the collaborative effort between them and correctional officers.

There were eighteen codes attributed to LSP’s history surrounding the farming of sugarcane,
with nine instances simply describing the historical background of old tools or methods used
for production, as part of the collaborative effort to reintroduce sugarcane as one of LSP’s
crops. The other nine instances provide a critical historical perspective and are provided via
guotes from an assistant warden, that critically elaborates on its implementation during
slavery and the gruelling labour conditions for workers during the “sugarcane era”, lasting until
the 1970s. This critical assessment presents a vital part to the overall message of this article,
as it stresses the importance of historical awareness multiple times, when it asserts that the

prior periods of farming sugarcane were “brutal” and LSP “should never forget the mistakes of
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the past”. It further elaborates on the “long hours, harsh living and working conditions”, and
characterises the former guards as “far more brutal”. These assertions are followed up by a
correctional officer’s quote on current “rehabilitation” and “re-entry programmes”, that
suggests a positive shift away from oppressive carceral practices but does not address the
conditions of regular labour on LSP’s fields or the disciplinary regiment at the time the article
in the Angolite was published. The source thus implies the inhumane treatment of inmate
workers to be a feature of a bygone era, that is unacceptable under the facility’s more modern
approach to criminal rehabilitation, while omitting crucial context on the continued application

of these practices in LSP’s regular farming programmes.

Observations concerning the aspects of “collaboration” indicate a positive reception by
inmates, who volunteered to extra work by cultivating sugarcane, as well as staff, who
expressed interest in the preservation of LSP’s history and the working process itself. This is
supported by assessments of the author, interviews of people involved in the project, and
photographs highlighting the collaboration between participating parties. The twelve
observed instances explicitly focussing on inmate-staff collaboration and cooperation between
inmates of different units describe a pleasant atmosphere, that motivates people participating
in the farming process and encourages active contribution to the project’s success. However,
when considering expressions of individuals’ agency an inherent inequality within this
cooperation is noticeable in the author’s descriptions, since agency is primarily assigned to
correctional officials, while prisoners’ actions mainly concern the manual labour. The only
exception to this being the initial proposal to refurbish the old equipment by an inmate, leaving
six codes attributed to “agency in decision-making” to correctional officers and a staff
assistant. This is not surprising in the context of a carceral facility but limits the article’s
assertion of cooperation and its positive effects to the work itself, while credit for its

implementation and success are attributed to prison officials.

Regarding the specific observations of Winn’s labour programmes in 2015 in Bauer’s reporting,
only a limited number of examples concern prison labour. They mostly consist of short
comments by guards and inmates on the state of labour and general shortages in staff. One
guard mentions, how inmates are supposed to be assigned to a “productive full-time activity”
for five days per week, but these, along with hobby shops, access to the law library and

recreational activities, were cut or run inconsistently, since “there aren’t enough guards to
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watch over it” even after employing additional staff from out of state.>*? Prisoners’ opinions
on Winn reflect this impression, especially in connection with the lacking functionality of
resocialisation programmes and psychological care, with one inmate stating: “Prison don’t
rehabilitate you. You have to rehabilitate yourself”.>* On a related note to the cost-cutting,
correctional officers’ statements on prison labour also entailed descriptions on how poor
working conditions and low wages for regular guards (59/h) lowered interest in applying to
empty positions and fostered closer relationships between inmates and guards, which was
stated to lower overall compliance with instructions and entice corruption.”** These accounts
of individuals’ perceptions not only call the functionality of Winn’s labour programmes into
guestion, but also attribute the resulting shortcomings to staffing and funding issues in its

private for-profit model.

5.2.2 Death Penalty

Domain of the Actual
LSP has a special position in the enforcement of capital punishment, as it is the sole provider

of housing for Louisiana’s male death row convicts and also the only facility to administer
executions of male inmates in the state, consequently aligning the facility’s policies on the
issue with state regulations.>® As a consequence, the analysis of carceral facilities’ practices
and experiences of people involved therein only applies to LSP in this study, since Winn does
not play any role in enforcing these sentences. As mentioned with regards to the domain of
the real, no executions took place in Louisiana after 2010, in part due to the controversial
nature of lethal injections and also because of insufficient supply of the necessary drugs. Thus,
the enforcement of the death penalty for the selected timeframe of this study primarily
concerns the confinement of convicts. Since comments on the handling of death row inmates
consequently overlap with descriptions provided in subsequent sections on prison health care
and solitary confinement, they will not be discussed in further detail at this point. The
following assessment of the domain of the empirical will focus on a lengthy article,
commenting on developments surrounding legislative efforts to abolish capital punishment,

published in The Angolite to infer the author’s viewpoint from.

542 Bauer, American Prison, 91, 142, 149.
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Pelican State”, 5f.
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Domain of the Empirical
The coding process of the Angolite article “Debating Death” on reform efforts from 20184

helped to reveal the article’s general intentions and highlighted, how the author approached
the content and its structure to convey the perspective of the incarcerated population, while
also providing information for understanding dominant political thoughts. The broadest
categories, established by process of axial coding, consisted of “Arguments in support of
reforms” and “Arguments opposing reforms”, which encompassed the viewpoints of
“Legislators/Political actors”, “Scientific/Empirical research by the government or NGOs”, and
“Independent news coverage/Accounts from actors not involved with the prison system”. A
distinction made to highlight the fact, that support for upholding capital punishment laws was
depicted as consisting exclusively of Republican members of Congress, while abolition was
depicted as being endorsed by not only Democrats, but also by scientific assessments
(Legislative Fiscal Office, Louisiana Association of Criminal Defense Attorneys, Louisiana
District Attorney Association, Multi Quest Poll) and public figures and organisations (e.g. a
basketball player, the Catholic Church, various newspapers). This favouring of positions critical
of the death sentence includes the provision of a poll showing a lack of public support for
maintaining capital punishment (“24.3% voting support”), while the statement of a Republican
representative to act on behalf of “the 130.000 people who sent me here” was not
substantiated by data. Similarly, assertions of religious morality in favour of abolition were
contextualised with a statement by the Catholic church, who “displayed solidarity against the
‘immoral’ death penalty”, whereas a Republican representative’s insistence, that “30 places in
the Bible [...] proscribe the death penalty” and that the American government was “ordained
by God” to enforce it, were left uncommented. These noticeable biases of the author advocate
for the abandoning of capital punishment to be more trustworthy and based on evidence,

when compared to their counterparts.

Concerning the more specific codes initially observed during open coding, significant overlaps
with established paradigms of American Legal culture were identified, with multiple references
to civil religious sentiments, including: nine instances of “retributivism” and its alternatives,

ten of “moral/religious argumentation”, as well as sixteen codes relating to “financial

546 John Corley, “Debating Death,” The Angolite 43, no. 2 (2018), 14-19.
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considerations” (as part of an extensive economic analysis), eighteen regarding “accuracy of

verdicts”, and thirteen on “systemic racial bias”.

Notable observations concerning these codes include the close proximity of arguments in
support of a tough-on-crime legislation to rebuttals of those claims — including assertions of
American institutions’ moral authority, retributivist tenets therein, and denials of racial
discrimination. It is also noteworthy, that sections on racial discrimination, wrongful
convictions, and economic financial considerations did not primarily rest on quotes from
politicians, like those focussing on religion, retribution or legislative proposals. Instead, they
presented a collection of examples for malpractice in support of abolition, prior to elaborating
on any counterarguments. Thus, a trend towards depicting the support of reforms as more
favourable can be recognised, with standing paradigms of Louisiana’s legal culture and
advocates’ expressions thereof (“use the justice system that we have been ordained by god”,

“death penalty is ‘a recognition of how [...] sacred life is”, “it’s not my job to forgive the people

who commit murders”,...) being at the centre of its criticism.

5.2.3 Health Care Services

Domain of the Actual
In the observations of this domain, regulations for the treatment of physical and mental health

issues at LSP and Winn are explored before specific experiences are discussed in the domain
of the empirical. Within LSP, multiple counselling and peer-counselling services connected to
their re-entry programmes have been established. Their defining characteristic is the emphasis
on Christian theology and morality training, excessively promoted by former warden Burl Cain.
In these, the LSP employs graduates from the New Orleans Baptist Theological Seminary to
counsel convicts and educate them to take on lay-ministry services for their fellow inmates,
including counselling, hospice work, along with delivering and dealing with distressing news.>*’
While the practice was motivated by cuts in educational funds in 1995, it has become a staple
of the prison’s modern approach to rehabilitation and inmate management.>*® Despite

insufficient empirical evidence on the effectiveness of this approach®*?, LSP’s model has been
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adopted by carceral institutions in Texas, Georgia, and Mississippi, after rates of inmate
violence dropped at LSP.>>° Thus, continuing the previously observed tendency of American

legal culture to present religious piety as the antithesis to criminality.

Despite employing these methods of improving prisoners’” mental well-being, LSP’s policies
regarding physical health care as well as its handling of chronic and special care have been
documented to be lacking. One recent house investigation revealed, that none of their medical
staff had been fully licensed for years, with insufficient records of their credentials having been
kept.>>! The same report on LSP’s health care services has highlighted, that only ~30% of health
related complaints were granted by the facility, while 50% of the 8.375 requests for specialty
medical consultations were completed in 2019, despite routinely employing the help of
underqualified EMTs to compensate for the insufficient medical staff.>>? This included a four
year period of insufficient preventive procedures for a diabetic patient between 2015 and
2019.>53 Still, the facility received high scores and a continued annual accreditation by the
Louisiana Department of Public Safety & Corrections since 1999.>>* These disparities in health
care highlight the importance of this method’s differentiation between the three different
domains, since diverging characterisations of legal culture within a facility are noticeable in

analyses of LSP’s policies alone.

A PREA audit conducted in 2017 argued Winn to have generally met standards of health care,
with regard to the treatment of physical injuries, but was blamed not to have established a
memorandum of understanding with local mental health care providers, who were
recommended to be employed for coping with emergency mental health issues and to ensure
the effective access in non-emergency cases.” In its assessment on Winn’s implementation
of administrative remedies, as required by the PLRA, it deemed necessary standards to have

been met and noted that inmates were allowed to receive help from outside the facility, when
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filing a report.>>® Thus, providing additional avenues for complaints and facilitating its access.
However, the ACLU raised criticisms against Winn in a 2020 report, that mentioned
understaffing of its medical personnel and questioned the suitability of its only doctor, Mark
Singleton, who had been previously placed on probation, following his suspension form a New
Mexico health care facility, where he did not meet the “standard of care”.>>’ These concerns
are presented as especially dire, since Singleton was the only practicing physician for over 1400
individuals at Winn, after LaSalle took over operations, and no on-site psychiatrists or
psychologists were employed, only being called upon when acute issues occurred, leading to

longer waiting periods in emergencies.>>8

In consideration of the PLRA, lawsuits from inmates at Winn and LSP are consulted, to review
how people’s experiences with carceral institutions’ health care policies, and courts’ handling
of complaints regarding them, reflect the observations from other domains. The cases include
those of Lewis et al. v. Cain et al. (LSP), a class-action lawsuit, claiming insufficient health care
on the basis of regulations from the Americans with Disabilities Act>>°, Robert Scott v. CCA>®°
(Winn), which is introduced as part of Bauer’s general observations on health care at Winn,
and Garner v. Winn Correctional Center®®!, which deals with the denial of medical care. The
handling of mental health issues at Winn will also be addressed in connection with solitary
confinement, since observations on these issues overlapped. In addition to these court cases
the coding results of an Angolite article on LSP’s re-entry programmes are presented, focussing
on the New Orleans Baptist Theological Seminary’s impact, since these present the most
common avenue for receiving regular mental health care for inmates.>®? While the selected
article was initially intended as a source for labour conditions, it was repurposed during the

coding process, when its relevance for LSP’s rehabilitation programmes was discovered.
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In Shane Bauer’s undercover reporting during his four-month period at Winnfield, he recorded
how a major concern for health care services was the unavailability of psychological assistance
for the roughly 450 inmates, who required it at the time, but were only provided with one full-
time social worker, as well as a part-time psychologist and psychiatrist.>®3 The availability of
mental health assistance at Winn was described to show severe deficits, that incentivised
inmates to be placed in isolated care under suicide watch, to move up the waiting list of
appointments for mental health counselling, albeit at the cost of further deprival of human
interaction.”®* This frequent practice of isolating inmates in mental distress is subsequently
described by Bauer to have regularly led to the utilisation of conventional segregation units for
suicide watch, despite not fulfilling the guidelines for this purpose, which will become relevant

in the section on solitary confinement.

Bauer’s recordings also included an interaction with Robert Scott, an amputee inmate, whose
fingers and legs were removed as a consequence of circulatory problems and who mentioned
how his repeated requests for health care had been denied, because they “didn’t believe [him],
or they talked bad to [him]”, as Scott put it.°®> Scott went on to raise legal claims of
compensation against the facility operators®®®, in which he alleged repeated requests for
secondary assessments to have been denied and that he had not been assessed by a doctor
even after collapsing due to pain and exhaustion. Only after other inmates objected to share
his cell, due to fears of contagion, stemming from signs of necrosis that were reportedly visible
on Scott’s extremities, did facility staff take action, leading to the amputation of his limbs. The
allegations were ultimately dismissed under prejudice with no right to compensation for the
plaintiff, since the defendant James Leblanc (Secretary of the Louisiana DPS&C) could not be
held liable for misconduct of prison employees, since no policies enforced by him could be tied
directly to the medical shortcomings. Neither did the incident fall under “deliberate

indifference”, due to insufficient proof provided by Scott.

563 Bauer. American Prison, 131f.

564 Katie Rose Quandt, and Alexi Jones, “Research Roundup: Incarceration can Cause Lasting Damage to Mental
Health,” Prison Policy Incentive, 13.5.2021, accessed 13.1.2024,
https://www.prisonpolicy.org/blog/2021/05/13/mentalhealthimpacts/.

565 Bauer, American Prisons, 49.

566 Scott v. Corrections Corporation of America, No. 3:13CV00168-DMB-JMV (United States District Court
Western District of Louisiana Alexandria Division, 2015), https://docs.justia.com/cases/federal/district-
courts/mississippi/msndce/3:2013cv00168/34745/24.

119


https://www.prisonpolicy.org/blog/2021/05/13/mentalhealthimpacts/
https://docs.justia.com/cases/federal/district-courts/mississippi/msndce/3:2013cv00168/34745/24
https://docs.justia.com/cases/federal/district-courts/mississippi/msndce/3:2013cv00168/34745/24

An instance, in which courts partially granted compensation was that of Wade Garner v. Winn
Correctional Center°®’, which alleged a denial of medical care for an emergency service, after
his complaints of severe abdominal pain were not treated immediately, but only late afternoon
the following day. After the examination, Garner was transported to an emergency room at a
nearby hospital, where his ruptured appendix was removed. Compensation was granted on
the grounds, that Garner’s medical condition and severe pain did not align with correctional
officers’ claims of him displaying no symptoms or signs of distress in the morning preceding
the operation.>®® This assessment led to the affirmation of Garner’s compensatory damages
request of $5000, but denied any claims to punitive and injunctive relief, indicating the court’s
verdict to rule out any malicious intent or the possibility of this case representing habitual
behaviour for defendants. Thus, verifying the plaintiff’'s assertion of correctional officers’
neglect and insufficient attention to prisoner care, while also reaffirming the adequacy of the

current system, by characterising Garner’s case as an isolated instance.

Regarding insights from legal actions against LSP, the class-action lawsuit Lewis et al. v. Cain et
al. presented the most prominent example, alleging the medical misconduct at LSP to violate
the over 6000 inmates’ 8™ Amendment protection against “cruel and unusual punishment”.
The allegations not only stressed individual experiences of the eleven plaintiffs, but also
claimed systemic issues to be at the core of the malpractice described by them. The extensive
suit also addressed the history of medical and constitutional deficiencies in LSP’s health care
provisions to have been consistently documented “for more than 25 years”, especially with
regard to delays in treatment, denial of medical care, violations of the Americans with
Disabilities Act, along with insufficient staffing and documentation of necessary follow-up
care.>®® Plaintiffs also alleged practices at LSP to disincentivise inmates from requesting
medical assistance, such as accusations of prisoners’ feigning of injuries to avoid field labour
or imposing solitary confinement for perceived disobedience; a means of enforcing

compliance noted to have disincentivised some from participating as plaintiffs in this suit.>”®
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The 2021 verdict by Federal Judge Shelly K. concurred with many allegations on violations of
the 8™ Amendment and the Americans with Disabilities Act, highlighting the areas of general
clinical care, specialty care, infirmary care, and emergency care as not upholding constitutional
standards in the allegations brought forward by the lawsuit. These “overwhelming deficiencies
in medical leadership and administration of health care at LSP” and “constitutional violations”
were compounded by the fact, that “defendants [had] been aware of these deficiencies for
decades”, without showing efforts of implementing countermeasures.”’* Contrary to the
previous verdict in Garner v. Winn, systemic problems with LSP’s handling of health care were
addressed as part of this class-action lawsuit, whose purpose was not only to compensate

individual plaintiffs, but positively affect treatment of prisoners at LSP as a whole.

Since the allegations above mainly address physical health care, this short analysis of the
Angolite article “Seeing for Themselves”>’2, on presenting re-entry programmes to new
members of the board of pardons, will allow for insights into individuals’ perspectives on LSP’s
peer-oriented rehabilitative programme surrounding the New Orleans Baptist Theological
Seminary. The general tone of the article was positive throughout, highlighting different
professions, success-rates, and the positive impact of LSP’s rehabilitation programmes on
inter-personal relationships among inmates. While the codes assigned to this article included
13 instances of describing “available labour-focussed re-entry programmes”, the main
attention of this piece lay on the “moral rehabilitation” (27) and its fostering of “positive
character traits” (8) as the underlying principle behind the success of these services. In these
two categories, the author primarily discussed communal forms of social rehabilitation, as
opposed to strictly learning religious principles and the approach’s underlying Christian
morality. Perspectives of correctional officers and inmate mentors were included in these
comments, which all aligned in their reasoning for supporting LSP’s approach for improving
inmates’ well-being, by supplementing mental health care services with peer-mentors’
guidance. Apart from its effect on people’s behaviour and will to work, these mainly consist of
praise for inmate ministers’ function as “role models” (8) and its effectiveness as a result of
extended “social bonding/solidarity” (9) amongst participants. While there is a mention of

“religious components” (1), they are backgrounded in favour of social elements. The analysis
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of this article highlights inmates’ and guards’ positive reception of LSP’s ministry programme
and the benefits of building meaningful relationships with others to improve people’s mental
stability and chances of successfully completing re-entry programmes. However, it does not
address the availability or quality of professional mental health care services for prisoners, as
part of its focus is placed on resocialisation and solely relies on moral education instead of

considering psychological care as part of the process.

5.2.4 Solitary confinement

Domain of the Actual
A routine implementation of solitary confinement can be observed in the policies of LSP and

Winn even for nonviolent rule infractions, which mirrors the liberal interpretation of the
relating legislation on “enforcing obedience to the police regulations of the penitentiary”, with
it being frequently applied for administrative segregation, extended lockdown, closed cell and
additional restrictions for death row inmates or ones confined to medical treatment units.>’3
Investigations by the Vera institute for Justice and the Association of State Correctional
Administrators display the habitual and excessive use of solitary confinement in the state,
which consistently exceeded that of other states, with 14.5% of all incarcerated having spent
time in isolation during 2014°74, and 17.4% during 2016°7>, quadrupling the national average.
Data from the reports also indicated Louisiana’s disproportionate separation of Black inmates
from other prisoners, aligning with assumptions surrounding the state’s history of racial

discrimination.>7®

This sweeping application of inmate isolation is also reflected in the LSP’s regulatory processes,
as indicated by a 2016 PREA audit, which recognised excessive use of administrative isolation
without provision of the required documentation concerning the purpose and possible
alternatives to isolation, and a lack of mandated avenues for contacting the “Crime Stoppers”

hotline (especially for death row inmates), that is responsible for processing inmates’ reports
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of abuse, harassment, and staff neglect.>’’ Following the audit, the included policy
recommendations were noted to have been successfully implemented to reduce the number
of administrative isolation.>’® Additionally, LSP has designated a transitioning dormitory for
people leaving certain forms of prolonged isolation to gradually re-enter the general prison

population.>”?

While the data on Winn was less expansive, insights on the standards at the facility could be
gained from a 2020 assessment by the ACLU, which concluded practices under LaSalle’s
management to present continuations of those under CCA, prior to 2015.°8° Contrary to a
governmental audit from 2018, which concluded that all of the 45 standards were met by the
facility, the ACLU report mentions shortcomings in multiple areas, including staffing shortages,
deprivation of health care, and the inappropriate use of solitary confinement for disciplinary
and mental health care purposes.”®! The specific reasons for these disparities could not be
determined in detail, but might be related to more strict criteria by the ACLU and preparations
to accommodate for governmental guidelines and improve conditions for the scheduled
inspection by state officials.
Domain of the Empirical

The domain of the empirical will be explored through an opinion piece by The Angolite editor
John Corley titled “Solitary” from 2015 and by Bauer’s observations regarding Winn’s use of
solitary confinement units during the same year, to address possible similarities and

differences between the private and public sector.

In Corley’s comments on solitary confinement, most arguments are in rebuttal of its usefulness
and appropriateness as a penal measure, since the article focusses on the negative
consequences of isolation to adults” and juveniles’ mental health. No arguments in support of
the practice are presented, compared to the seven instances of codes on the “detrimental
physical or mental health consequences”. One of which includes a list of 14 psychological
conditions associated with prologued isolation. In the category of “conditions of solitary
confinement”, the code of “social isolation/interactions” was assigned five times and “material

conditions/space” three times. Additionally, the arbitrary nature of diverging sets of rules for
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the use of solitary confinement on state and national levels is mentioned three times. Once as
being detrimental to its legitimacy as a means of punishment and establishing order; another
time for hindering research efforts into the practice, since these irregularities make it
impossible to provide more than estimates for statistical analyses on solitary confinement, and
a third time when discussing procedures at juvenile detention facilities, where some states
mandate youths to be allowed outside for a certain period of time, while others have no such
regulations. Overall, this is a scathing criticism of solitary confinements’ suitability for
correctional purposes, that not only disapproves of its assumptions and methods, but of the

insufficient uniformity of legislative regulations.

Like previously analysed materials from The Angolite, several assessments from legal and
scientific authorities on the issue were incorporated, to provide evidence for Corley’s
evaluation. Such is the case with Supreme Justice Anthony Kennedy’s description of isolated
confinement’s “near-total isolation exact[ing] a terrible price” and his assertion that solitary is
“most dangerous to young people”, pointing to courts’ responsibility in future decisions to
evaluate, whether any alternatives to long-term confinement are viable in place of isolation.
Other references to valid assessments include academic reports on the lack of consistency in
“state legislatures’ differences”, when applying solitary confinement (6). Similarly, campaigns
and legal actions from the ACLU, the Vera Institute of Justice, and the Marshall Project for
legislative changes to ban its use at juvenile detention centres in Illinois, Mississippi, and New
York, and establish general restrictions for its use on minors and the mentally ill, as well as re-
socialisation programmes when exiting isolation in 10 other states (excluding Louisiana) were

promoted (4).

Whereas insights from prisoners at LSP primarily addressed systemic issues and categorical
consequences of isolation, the insights from Shane Bauer’s experiences at Winn present a
specific case within this wider frame. Descriptions of situations involving Damien Coestly, an
inmate who experienced extended periods of mental distress at Winn and whose condition
deteriorated parallel to lengthy periods spent in isolation cells, leading to his suicide. His
prolonged stay on suicide watch can be understood in connection with Winn’s practice of using
solitary confinement cells for purposes of monitoring inmates in mental distress, mentioned

previously.
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The conditions of Coestly’s isolation described by Bauer restricted access to anything but a
blanket and some toilet paper, depriving him of clothing, a mattress, books or any other form
of stimulation, and providing him with less nutrition than is recommended by official
governmental recommendations.>®? The explanation given by a social worker present was, that
this deprivation would discourage pretended threats of suicidal intent, since inmates prefer
suicide watch over protective custody, which suggests cooperation with correctional officers
to the detriment of fellow inmates. Expressed consideration also include the saving of costs,
by disincentivising inmates to stay on suicide watch, since staff needs to be allocated to the
surveillance of one or two prisoners, instead of a whole group. An example of this is provided
when an inmate in regular solitary confinement, who experienced a psychotic episode, was
denied his request to be placed on suicide watch, because the available spaces were already

full.>83

The further observations on Coestly during Bauer’s shift at the isolation unit included an
instance, during which he claimed to experience a mental health emergency and threatened
to purposely break his own neck if nothing was done. The unit manager “roll[ed] her eyes” and
no further action was taken in this instance.>®* After two weeks in segregated isolation, Coestly
was moved to a regular isolation cell with a “severely mentally ill” elderly man without
following protocol and receiving approval of a mental health professional or physician.>® This
irregular decision resulted in Coestly demanding to be placed on suicide watch, after relaying
fears of “feeling suicidal” to the officer overseeing his ward. Despite multiple requests and
threats, no action was taken and procedures for monitoring the cells every 30 minutes were
neglected, leading to Coestly’s death. CCA argued, that he did not commit suicide at Winn,
because he “was no longer in CCA’s custody when he died”, after being transported to a nearby
hospital and pronounced dead, leaving the case out of official records on the facility’s suicide

rate.>86

Coestly’s files included a psychological assessment, which acknowledged his feelings of guilt

and mental distress, such as accounts of him describing “the voice of the person that he killed”
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that told him to “kill himself and join him”.>8 Yet, no significant countermeasures to prevent
his mental decline were taken, despite ample documentation of his willingness to receive
psychological treatment spanning “over two years”>® before his death. The repeated appeals
for psychological consultation were characterised by Winn’s psychologist as followed: “inmate
has long history of playing games and trying to manipulate the system”.>®? In an interview with
his mother she described how visible his deterioration was to her, as his weight dropped from
55kg to 32kg during the six months she did not have direct contact with him, which was a
result of hunger strikes to protest against the conditions he was confined under and a lack of

exercise in solitary confinement.>

5.3 Discussion
In the following discussion, results of the domains of the real, actual, and empirical from this

case study will be contrasted to previous observations on American legal culture. However,
due to the limited scope of this case study, the results concerning the domain of the actual
and empirical are only generalisable to a limited extent. Yet, the methodological approach’s
combination of these insights with the assessment of legal guidelines through the domain of
the real, several overlapping issues could be isolated, that bolster the validity of the gathered
results. There was limited variability in the private and public prisons’ approaches to criminal
punishment, with main difference being the more limited provision of funds for prison services
and staffing at Winn, when compared to LSP. Insights on the treatment of prisoners in the three
domains suggest a continuation of legal cultural principles along the central tenets established
in the chapters on American myth criticism and whose evolution was further described in
relation to mass incarceration. Specifically, it was observed that retributivist narratives of
individual responsibility, national moral values, and financial profitability of incarceration still
form the basis for justifying harsher and more exploitative prison practices compared to other
western nations, which is warranted on the grounds of American legal culture’s presumptions

of its institutions’ good faith conduct and moral sanctity. The subsequent section will thus
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explain how these conclusions were drawn and in how far noticed changes in those spheres

can be attributed to a shift in American legal culture.

The main conclusions from this analysis indicate the retributivist and moralistic approaches to
criminal punishment to have been maintained in multiple spheres of Louisiana’s legal culture.
This is not only limited to internal processes — which include those involving prison officials,
inmates, legislators, and courts —, but also extends to external processes — such as the
provision of post-release labour opportunities, that involve people not directly affiliated with
the prison system. The former was predominantly represented and was observed in the
maintained deprivation of criminals’ rights on a structural level in the domain of the real and
lacking resources and/or diligence in providing inmates with their rights when regulations are
enacted by prisons as part of the domain of the actual. This is also reflected in the domain of
the empirical by individuals’ specific accounts. The disregard for constitutional and human
rights observed in this study confirms the continued perseverance of stigmas against the
incarcerated within American legal culture, that reenforce the rhetoric surrounding criminality
of mass incarceration era politics and are realised in laws such as the PLRA the Fair Labor
Standards Act. The racial biases inherent to this stigmatisation and incarceration practices of
the 20t century were also shown to have been kept to a certain degree, as a disproportionate
number of Louisiana’s incarcerated population consists of Black convicts throughout the
observed period and disciplinary actions (e.g. solitary confinement) having been documented
to be used more commonly against non-White inmates. In the observed statements of
correctional officers and legislators, the shortcomings of prior decades’ and centuries’
approaches to criminal punishment have only been recognised to a limited extent, with the
American history of discrimination in relation to its incarceration policies not having entered
the historical consciousness of observed individuals. The system can thus be stated to still be
prejudiced against Louisiana’s most vulnerable populations, by building on the socioeconomic
disadvantages of poor neighbourhoods, especially urban communities of colour, whose

formation and stigmatisation was discussed in prior chapters.

In the domain of the real this was observed in conservatives’ ardent support for maintaining
originalist principles of criminal justice and progressives’ limited success in implementing
systemic decarceration reforms, only being restricted to reductions of Louisiana’s carceral

population as part of austerity measures and to counteract overcrowded prisons. Thus, despite
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lawmakers’ noticeable efforts to limit American mass incarceration and its prison-industrial
complex throughout the 2010s, with the 2017 reform package mandating a reduction of
incarceration for low-level criminals, no substantial change has occurred to the underlying
theories of criminal punishment or the death penalty as the key characteristic of criminal
justice in the USA. While the comparison between practices of private and public carceral
facilities in the domain of the actual did highlight some differences between the two, tenets
of American legal culture were observed to have been maintained and practiced to a similar
degree. Results from the domain of the empirical show deviations among experiences at LSP
and Winn, with many deficiencies of the private sector relating to cost-cutting by facility
operators as well as shortages in staff, services and their overall quality. While it has to be
considered, that these observations were only made in the limited context of this study, they
still allow a peek into the inner workings of two carceral facilities and their priorities in

enforcing government-mandated punishments.

The labour regulations and conditions within carceral facilities indicate a shift towards a more
rehabilitative approach, yet major concerns on prison-workers’ rights and their treatment
during, as well as after their incarceration remain as a result of the stigmatisation associated
with criminals. This can be observed in the legislative framework, the observed facilities’
provision of labour programmes, and former offenders’ difficulties in finding an occupation
after release, even if they were professionally trained as part of their sentence. Within the LSP,
its selection of vocational programmes, along with cooperation between convicts, correctional
officers, and community members, described in the Angolite articles, do indicate a shift
towards less oppressive paradigms in its approach to carceral jobs. Nonetheless, its continued
use of physically taxing and harmful labour practices on plantations under gruelling conditions
as its main occupational option, described by outside observers and individual accounts alike,
strongly suggests a continuity of retributivist sentiments and financial interests, as justification
for subjecting people to these punishments. These observations are at odds with the
affirmation of historical awareness among LSP’s staff, described in the Angolite article on
sugarcane farming, since these assertions of modern standards having nothing to do with
former methods of brutal convict labour do not reflect the conditions at Angola’s farm
accurately. Within analyses of prison labour in the private sector, the most striking observation
concerns the severe consequences of reduced spendings for prison programmes, staff wages,

and services for inmates to raise the private management corporations’ profits. This is done to
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the detriment of the carceral population’s access to (mental) health care, rehabilitative labour

programmes and the overall quality drop of services available.

The research on the implementation of the death penalty in the three domains of critical
realism are judged to be almost entirely in accordance with previously established principles
of American legal culture, due to the preservation of laws and regulations from or preceding
the height of mass incarceration. Specifically, this includes assertions of the criminal justice
system’s retributive function and the American legal code’s moral obligation to mandate death
sentences. Since capital punishment verdicts do not consider rehabilitation and reintegration
into society but are restricted to the confinement and punishment of criminals, it is argued
here, that the death penalty still represents the quintessence of state-sanctioned vengeance
and 20™ century paradigms of American legal culture. While partisan divide on this issue and
a rise in proposed legislative changes following the 2017 penal reform package indicate a shift
away from the political consensus that existed in the 1980s and 90s, the state has retained its
tough-on-crime approach. This trend is not only restricted to the enforcement of capital
punishment, but also includes the continuation of racial and class discriminations that
disproportionately affect communities of colour and underprivileged sections of the

population.

The standards of practice at LSP do not show major deviations from the legal requirements for
detaining death row convicts during the observed period, with the only reported exceptions
pertaining to the 2016 PREA audit’s critique regarding inappropriate cross-gender video
monitoring of death-row cells and their lack of access to issuing complaints to independent
agencies.®' Within The Angolite’s reporting on the matter, characterisations of religious,
retributivist justifications for the general legitimacy of capital punishment as a means of
combating the evil predisposition of criminals, agree with traditions of American legal culture
on the obligation of the government to punish severe crimes accordingly. Under the
consideration, that the target audience of The Angolite consists of both, LSP’s inmates and
people outside of prisons, the codes and patterns observed in the article strongly suggest that
the author not only conveys his displeasure with the current laws on capital punishment, but
also has an interest in influencing public opinion in favour of reforms. This is argued here, by

pointing to the inclusion of extensive analyses on economic, moral/religious and retributivist
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arguments, that were supported by multiple independent sources, when arguing in favour of
abolishing the death penalty, while the only additional source supporting capital punishment
guestions the financial benefits of abolishing it. Thus, presenting reforms as the more desirable

option, even for people with differing interests.

Legal guidelines regarding health care indicate a recognition of a right to adequate and timely
health care services. However, these regulations also include the PLRA’s hampering of convicts’
access to these rights still suggests a certain degree of acceptable neglect of health care
concerns within the domain of the real. This assertion is supported by the results from the
other two domains of analysis, which show a significant number of inmates’ medical requests
not to have been processed in due time or at all as a consequence of medical personnel being
understaffed or insufficiently qualified. The provided examples from successful lawsuits and
unsuccessful litigations against carceral facilities also showcase how difficult a successful
pursuit of legal claims for a can be under Louisiana’s regulations. Standards of care in the
observed private and public prisons did not differ fundamentally, with the handling of medical
complaints at Winn and LSP including instances of neglect, that resulted in the deterioration

of their conditions or even the death of convicts.

Despite severe lacks in the quality of health care services, some efforts to improve inmates’
well-being by engaging in a cooperative and productive rehabilitation between inmates and
correctional officers could be observed at LSP, especially with respect to its peer-mentoring
programme through moral rehabilitation. The purpose of LSP’s inclusion of Baptist ministers
can be defined as fulfilling two separate purposes: On the one hand, it aligns with the civil
religious belief that teaching of Christian morality counteracts future criminal behaviour. On
the other hand, it establishes a system that enforces self- and peer-regulatory measures,
mirroring mechanisms of rule abidance first introduced in Foucault’s description of
Panopticism. Yet, the enforcement of discipline still relies more heavily on control and
surveillance, than the promotion of self-regulatory behaviour. Thus, while the program
presents a shift towards focussing on the rehabilitative function of incarceration, it does not
break existing patterns, but reinforces another assumption of American legal culture, by

implying Christian morality to be synonymous with the pinnacle of American virtues.

The results on solitary confinement indicate two implications for its legal culture: Firstly,

maintaining the vague nature of regulations for governing solitary confinement in Louisiana’s
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legislation allows for its more liberal implementation and prevents a uniform set of rules from
being enforced. Thus, indicating an unwillingness to revoke or restrict carceral institution’s use
of forced isolation, despite its historically oppressive function and condemnations of its lasting
psychological detriments. Secondly, the observations suggest it to be a financial necessity for
correctional institutions, when considering the results of the domains of the actual and
empirical, which highlight the use of solitary confinement as a mechanism for coping with
disciplinary issues at LSP or the insufficient availability of mental health professionals at Winn.
In general, the legal interpretation of this practice still follows the rules established in legal
documents used during the 19t and 20™ centuries, which contradict the originally intended
use of social isolation for a limited period to allow for the reflexion of criminal behaviour and

expanded it to be applied as a universal solution for administrative and disciplinary deficits.

Assessments and accounts of solitary confinement at Winn and LSP have confirmed this. These
observations in the domain of the actual were exemplified by the case of Damien Coestly,
whose psychological assessments indicate a negligence towards counteracting recognised
patterns of mental crises, that were required to be addressed as part of inmate rehabilitation
guidelines. Similarly, insights from audits, assessments and court cases related to solitary
confinement at LSP indicate its flagrant use as an administrative means for controlling prison
populations to be detrimental to incarcerated individuals’ well-being and rehabilitation
success. John Corley’s Angolite article on “Solitary”, as a representation of the domain of the
empirical, challenged its broad acceptance within American legal culture by addressing the
adverse effects of prolonged social isolation on mental health and promoting inmates’
concerns about the practice. Additionally, his discussion of legislative limitations for its use in
juvenile detention tries to deconstruct the stigmatisation of criminals, by expanding
mainstream recognition of its negative impact on minors’ mental state to be applied to adult
prison populations. It is noticeable, that acceptance of the practice in the domains of the real
and actual in accordance with American legal culture stand in stark contrast to observations in
the domain of the empirical at the publicly run LSP and the privately operated Winn. Despite
these growing criticisms, its frequent application to cope with disciplinary issues,
understaffing, and a lack of funds for prisoners’ mental health care still suggests a strong

adherence to traditions of America’s profit-oriented retributivist legal paradigms.
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Noticeable developments regarding specific practices under established legal paradigms
addressed by this study include the increase in reformatory propositions of abolishing or
imposing severe restrictions on capital punishment and solitary confinement, as well as the
maintained relevance of retributivist sentiments in American legal culture and moral
justifications for the continuation of these carceral processes. The division of results into three
domains highlighted structural and institutional attitudes of legal culture (real/actual) to have
mainly supported and defended established legal paradigms for varying political and economic
reasons, with the support for the 2017 reform package having been considerably boosted by
its economising function. Relating to the political divide associated with these reform efforts,
the bipartisan support for expanding America’s prison industry seemed to have been fading
since the turn of the century. In contrast to this, individuals’ impressions (empirical)
highlighted the hardships of prison life and advocated for sensible penal reforms that opposed
the established legal culture. No significant differences between the results of privately and
publicly operated facilities could be observed. Yet, the detrimental impact of private profit-
oriented business models was noticeable with respect to the curtailing of rehabilitative and
medical services at Winn, while criticisms of LSP indicated many problems to have resulted
from an insufficient reappraisal of the facility’s history of its exploitative treatment of
prisoners. Whereas this study cannot conclusively assert the state of Louisiana’s legal culture
during the 2010s, its results indicate tacit systemic reforms not to have questioned general
conceptions of criminal punishment, but only amended them to remain a sustainable and
profitable part of America’s prison-industrial complex. Nor did observations of prisons’
conduct or individuals’ experiences suggest the successful implementation of substantial

reforms in prison practice in the years following their introduction.

6. Conclusion & Outlook

Throughout this thesis, three significant periods of American legal culture were subject to
critical analysis, addressing the origins of its core principles and distinguishing features through
American myth criticism, assessing the changes in legal culture under mass incarceration
between the 1970s and early 2000s, and conducting a case study on the application of legal
culture in two of Louisiana’s state prisons during the mid-2010s. The initial review regarding
underlying doctrines of American legal culture explored how ACR, conceptualised here

through the application of American myth criticism, was represented in its legal practice and
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approach to principles of justice. The subsequent investigation of transformations and
expansions during the era of mass incarceration explored ideological changes and continuities
within the previously established paradigms of American legal culture, as well as the shifts in
carceral politics, that established the significant economic position, the American prison-
industrial complex holds today. Ultimately, the case study regarding American legal culture
during the mid-2010s evaluated developments in the most recent iterations of American legal
culture following the gradual implementation of reforms, which was structured along the
critical realist domains of the real, actual, and empirical. This was done to ascertain, whether
the understanding of legal culture within these spheres is in accordance with one another, and
to what degree legislative reforms were implemented in the policies and practices of the

selected carceral facilities.

Concerning the first research interest on ideological principles and their application in
Louisiana during the 20t century, the following findings were made: The central element of
American legal culture could be identified to be its inherent retributivism, which prioritises the
confinement and punishment of convicted criminals over efforts of rehabilitation. This
approach is justified on moral grounds by foundational mythologies surrounding American
exceptionalism, which include the religious component of presupposing moral superiority,
exemplified here by the myth of the Promised Land and the institutionalisation of Christian
morality; as well as assertions of an individual’s responsibility to adhere to these rules; and the
assumption of equal opportunity for all American citizens, as described in relation to the myth
of the self-made man and the American melting pot. These premisses allow for the disregard
of potential systemic inequalities and promote a perception of criminality, that presents
criminal behaviour as being disrupting the perfect and fair order of American society, since its
causes are assumed to be the lack of self-control and moral virtues, rather than taking
circumstantial factors into account. Another substantial consideration of American legal
culture is the economic relevance of exploiting cheap prison labour as part of paying back
society for one’s crimes. Prison labour is generally understood as a means of punishment and
repaying damages done to society, thus justifying the low level of safeguards for prisoners’
rights and the meagre payouts for incarcerated workers. Within the context of 20th century
Louisiana, the extent of exploiting inmate workforces is compounded by the legacy of slavery,
as segregationist laws were implemented after the civil war to replace the slave-economy of

the 18th and 19th centuries with a prison economy, that relied on leasing convicts to private
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contractors and recreating mechanisms reminiscent of the pre-abolitionist South. These
trends in legal culture were not only confined to laws and regulations, but were also present
in the historical consciousness, as attested by the whitewashing of history perpetrated by

organisations, such as the United Daughters of the Confederacy.

The second focal point of legal cultural developments during the era of mass incarceration
showed, that pre-existing paradigms of criminal justice were expanded and instrumentalised
as part of a bipartisan push towards increasing the number and duration of criminal sentences.
As a result of these though-on-crime incentives, their promotion of retributivism through
stoking fears of rising crime rates, along with their reinforcement of racial inequalities,
previously observed stigmatisation of inherent moral inferiority was generalised and applied
to already marginalised demographic groups. The resulting rise in carceral populations not
only necessitated the employment of private for-profit contractors for constructing prisons
and administering criminal justice (a practice hardly used since the abolition of convict
leasing), but ultimately established the American prison-industrial complex as well as its
private interest groups as major players in political decision-making processes and created the
framework for an ever-expanding market for incarceration. It can thus be stated that the
implementation of mass incarceration policies presented a continuation of pre-existing
paradigms of retributivism, racial/class bias, and attributions of morality within Louisiana’s
legal culture, but significantly and permanently altered the extent of its carceral state and
further diminished prisoners’ rights in the process of streamlining and reducing carceral

expenses.

The observations on the iteration of American legal culture at LSP and Winn in the mid-2010s
have revealed some disparities in underlying beliefs compared to previously observed periods.
These were predominantly motivated by the state’s extremely high rates of incarceration,
concerns about the system’s ability to efficiently cope with demands while maintaining
profitable, and re-evaluations of American standards for prisoner care under consideration of
international standards and academic assessments discrediting its effectiveness and
appropriateness. This is noticeable within the discourse on solitary confinement and capital
punishment, since arguments in favour of abolition or reform not only rely on moral arguments
and the preservation of criminals’ human rights, but also routinely stress economic benefits to

sway their audience. The socio-economic factors behind efforts of reforming structural
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elements of Louisiana’s carceral system can thus be identified as the recognition of mass
incarceration’s economic and moral unsustainability, in the face of its detrimental effect on
individuals and the societal stability overall. However, major similarities to American legal
culture of the 20™ century can still be observed in multiple areas, either as having been
maintained in the structural make-up of Louisiana’s criminal justice legislation or as continued
practices within the case study’s frame. Especially in Louisiana, legislative guidelines still
maintain many tough-on-crime laws from the 1970s-1990s, to the detriment of prisoners’
rights, and continue practices of capital punishment and solitary confinement despite the
financial burden they impose on the government and entities involved in enforcing them.
Instead, justifications continue to rely on arguments, that isolating dangerous individuals from
society and punishing them for their misconduct are duties of the American government, as
the enforcer of absolute justice. Similarly, beliefs in the superiority of Christian morality and
its synonymity with American virtues is present in the approaches to rehabilitation observed
at LSP, which postulate the harsh treatment of prisoners to be the sole result of their individual
choices, instead of a consequence of multiple societal and personal factors. Thus, it is argued
that the central elements of America’s retributivist approach to criminal justice, along with its
systemic biases and its stigmatisation of criminals, also form the basis of penal practices within
Louisiana, intensified under mass incarceration during the 20t century, and remain a vital part
of the state’s approach to criminal justice. This assertion is substantiated by observations on
the lacking diligence of prisons regarding the protection of inmates’ rights to health care,
labour protections, and the disenfranchisement of the formerly incarcerated. However, some
improvements in rehabilitation efforts and incarceration numbers could be observed, along
with incentives from lawmakers and NGOs to improve conditions inside prisons and limit the
use of psychologically or physically harmful practices employed by Louisiana’s carceral

institutions.

This study tried to present a comprehensive analysis of major developments in American legal
culture, and assess its state in two Louisiana prisons during the 2010s. Future research to
further elucidate specific aspects, timeframes, or locations associated with American legal
culture will be essential for filling the gaps of this research and in gaining a better
understanding of the past and present of U.S. carceral politics. During the 2020s, there have
already been significant developments, that altered the representation of legal culture in one

or more of the domains applied during this study, including issues of convicts’ labour rights,
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felon disenfranchisement, as well as restrictions on three-strike laws and mandatory minimum

sentence laws.

Developments around the year 2020 have proven the structural and legislative components of
American legal culture to be in a period of reorientation, to align with changing demands of
focussing on rehabilitation and limiting the expansion of Louisiana’s carceral state. Only in
recent years have individual state legislatures begun introducing articles to their state
constitutions to prevent the 13" Amendment’s loophole to forced prison labour from being
used. Since 2018, starting with Colorado, several states have added articles to their state
constitutions revising the wording of the 13" Amendment to prevent forced prison labour
(Colorado State Constitution: Art.2 Section 26: “There shall never be in this state either slavery
or involuntary servitude”).>®? In 2021 first efforts of changing Louisiana law for annulling the
13t Amendment’s exception on slavery from Louisiana’s constitution were made >3, but were
rejected by the Louisiana House of Representatives in 2021 and again in the following year.>®*
Concerning the same issue, a class action lawsuit was filed by inmates at the Louisiana State
Penitentiary in late 2023, criticising forced labour as serving “no legitimate penological or
institutional purpose” and being “purely punitive, designed to ‘break’ incarcerated men and
7 595

ensure their submission”.>°> Despite opposition, a wider push towards the abolition of forced

labour can be recognised through these developments.

Concerning felons’ suffrage, significant reforms were introduced in Louisiana leading up to
2019, that aimed at lifting the ban on people’s voting rights after having been convicted to a
prison sentence of at least one year. This ongoing process had its most recent development in
Louisiana, when the practice was first recognised as a discriminatory tool by the responsible
courts.>® Subsequently, laws were enacted to ensure the restoration of felons’ suffrage five

years after their release from prison, instead of the voting-ban lasting until the completion of
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one’s sentence and the subsequent parole/probation period.>®” This lift of voting bans also was
effective retroactively, granting thousands of Louisiana citizens the right to vote, by reversing
the 1976 law mandating the disenfranchisement of criminals in carceral facilities to include
their probation period. These reforms also included the re-evaluation of extended sentences
and provided judges with more individual authority to deliver lenient verdicts and consider
mitigating circumstances. Thus, counteracting detrimental effects of mass incarceration era

policies, such as mandatory minimums and three-strike-laws.

An event that could be considered in investigations on further developments of American legal
culture was the impact of the Covid-19 pandemic.>®® When it broke out in U.S. prisons in March
of 2020°%°, it prompted many states to release non-violent inmates before their sentence was
completed, due to concerns about the overcrowded facilities’ inability of adhering to social
distancing regulations®®, and reduce their services to inmates, which was documented to have
exacerbated existing psychological distress.®®! An analysis of American carceral practice during
this state of emergency and its potential impact on national legal culture could provide insights
on potential future developments. Regarding the continuation of this thesis’ research, six
issues of The Angolite from 2020, which comment on the effects of Covid-19 on prison life
were added to the JSTOR prison newspaper archives at the beginning of 2024. It will be

especially interesting to see, how policy changes for coping with the pandemic have affected

%97 Elisabeth Crisp, “Thousands of Felons in Louisiana will Regain Voting Rights when this Law Takes Effect March
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subsequent reform proposals, or whether legislators have maintained their previous stances

on decarceration and non-violent prisoner releases.

In any case, the American carceral system and the economic dimension of its prison-industrial
complex are certain to remain a prevalent issue within discourse on American legal culture as

well as human rights groups, civil rights advocates, and proponents of the current practices.
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b.) John Corley. “Debating Death.” The Angolite 43, no. 2 (2018): 14-19.

LEGISLATIVE DEATH PENALTY DEBATE

Louisiana death penalty survives another legislative attempt to erase it from the statute books
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c) Jaime Maduro. “Seeing for Themselves.” The Angolite 41, no. 1&2 (2016): 14-15.
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d) John Corley. “Solitary.” The Angolite 40, no. 3&4 (2015): 5-7.

Department of Corrections Medical and Mental
Health Director Dr. Raman Singh flatly denied.
The 63-page civil action specified several areas
of concern, according to a press release from the
American Civil Liberties Union, including “delays
in evaluation, treatment and access to specialty
care; denial of medically necessary treatments
including surgeries. medication, medical devices,
and physical therapy: inappropriately managed
medications:
qualified staff.”

The lead plaintiff in Lewis v. Cain is 81-year
old Joseph Lewis Jr.. joined by Otto Barrera,
Clyde Carter, Ricky D. Davis, Cedric Evans. Reg-
inald George. Edward Giovanni, Kentrell Parker,
Farrell Sampier, Lionel Tolbert. John Tonubbee
and Rufus White. Represented by the nonprofits
Advocacy Center in Lafayette and the Promise of
Justice Initiative in New Orleans. the ACLU of
Louisiana and the Washington, D.C., law firm of
Cohen Milstein Sellers & Toll PLLC, the com-
plaint requested class action designation on behalf
of the named plaintiffs and “all others similarly
situated.” It named Angola Warden Burl Cain,
Assistant Warden for Health Services Stepha-
nie Lamartiniere, Corrections Secretary James
LeBlane and the entire state Department of Cor-
rections (DOC) as defendants.

“The grave systemic deficiencies in the deliv-
ery of medical care at Angola lead to appalling
outcomes,” said plaintiffs’ attorney Jeffrey Dub-
ner. “Preventable illness. injury and death are not
part of a prison sentence. yet Angola officials are
pervasively subjecting the men in their custody to

these risks.”

Sineh told The Advacare in Baton Rouge that
dus‘.pilclhe challenges of attending Angola’s 6.200-
plus inmates, particularly the increasing number
of elderly and diseased prisoners, everyone there
receives “quality health care.” Penitentiary staff,

with LSU (Louisiana State University) and other
private healthcare providers has provided appro-
priate, quality care despite the challenges and will
continue to do so.” Singh said the Lewis atlorneys
met with only a “small fraction of the offender
population, )‘fcl very broadly claim that all offend-
ers lack appropriate care,” and that assertion. he

Singh said in a written statement. ~'in collui’mmlinn:§

said, was untrue.

The Angolite — Double lssue — May / June ~ July / August 2015

poor follow-up care; and a lack of

Prisoners have been challenging healthcare
access and quality for as long as there have been
prisons. Last summer, the Alabama-based South-
ern Poverty Law Center and the Alabama Disabil-
ities Advocacy Program sued the Alabama DOC
for ignoring prisoners’ medical and mental health
needs and discriminating against disabled pris-
oners. The state corrections system has the most
overcrowded prisons. the lowest amount spent
per inmate on health care, and one of the highest
prisoner mortality rates in the country. In Hinois,
more than 170 federal lawsuits were filed within
a two-year period following implementation of
the 2011 medical services contract between the
state corrections department and Wexford Health
Services, a for-profit company. One complainant
was inmate Ray M. Fox., who was subsequently
awarded $12 million by a federal jury against a
DOC certified medical technician who failed 10
provide anti-scizure medication, which resulted
in Fox suffering a seizure that caused severe and
permanent brain damage.

The public is generally apathetic to prisoners’
health care and outraged when prisoner complaints
garner outside attention. A 2012 article in the
Daily Beast, “California inmates get better health
care than ordinary citizens.” suggested that *[T]he
people of ... California need only get convicted
of a serious crime ... as a sure way to get ade-
quate health care.” And last year. a report by ABC
News about a prisoner seeking an organ transplant
lamented that, “Thanks to the state of Oregon, a
law-abiding citizen in need of a kidney transplant
may have to die so that [a] death-row prisoner ...
can live.” Both premises grossly distort the facis
and are ridiculously exaggerated.
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PRISON WOMEN

About 206,000 women in the U.S. are cur-
rently serving jail or prison time. according to a
new report by the Prison Policy Initiative (PPI).
nearly triple the total in 1990 and a figure that
accounts for almost 30 percent of the world’s
incarcerated females. Only Thailand locks up
more women, but with an incarceration rate of 273
of every 100,000, West Virginia has the highest
female incarceration rate in the world.

The PPI study analyzed how punitive Amer-
ica is toward women and how cach state’s relevant
policies dilfer with each other. Aleks Kajstura, a
PPl legal director, recently told the Real News Net-
work. “So for example, you can say, our state is
better than Louistana, or at feast we're not Texas.
But when you ... step out of that isolationist world
view and look outside the United States. even some
of the ‘better” states in the country are some of the
harshest incarcerators of women in the world ™

More than 90 percent of prisoners in this coun-
try are men. but the number of women inmates has
been growing at a faster rate than the overall prison
population, according to The New York Times.
Most are convicted of low-level drug or property
crimes, caught up in larger sting operations aimed
at the male drug dealers they were living with.
Many suffer from mental illness or drug addiction
and, as with men. the racial disparities are severe—
black women are imprisoned at almost three times
the rate of white women.

Women in the criminal justice system live with
a particutar set of burdens. A larpe percentage
have experienced physical and sexual abuse in their
lives. and often the system perpetuates the abuse.
Twenty-cight states mandate pregnant inmates be
shackled during labor. delivery and while caring for
their newborns, and in many cases the newborns are
immediately removed from the mothers. Two-thirds
of women entering the system have children, many
ol whom bounce between foster homes for vears.
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Although female prisoners suffer many of the
same physical and emotional hardships as their
male counterparts, the additional challenges inher-
ent to their gender, including pregnancy and chil-
dren left behind, require commonsense, humane
attention.  About 4 percent of women enter state
prisons pregnant and give birth there, according to
a report by Pacific Standard magazine. To address
the special needs of these women and nurture the
all-important bond between the child born behind
bars and its mother, some states have created nurs-
ery programs which allow babies to remain with
their mothers for varying periods of time and
thereafter enjoy enhanced visitation opportunitics.
These programs have proven beneficial to both the
family unit and criminal justice system.

Attachments formed between mother and
child in a prison nursery setting can be as strong
as attachments formed outside of prisen, said D
Mary Byrne, a professor at Columbia University’s
School of Nursing, who has examined nursery pro-
grams at Bedford Hills and Taconic Correctional
Facilities in New York. Her 2011 study. “Intergen-
erational Transmission of Attachment for Infants
Raised in a Prison Nursery.” concluded that “moth-
ers in a prison nursery setting can raise infants who
are securely attached to them at rates comparable
o healthy community children.” The study also
confirmed findings of a 2009 report by the Wom-
en’s Prison Association’s Institute on Women and
Criminal Justice that women in mother-infant pro-
arams have lower recidivism rates.

Currently, prison systems in California, 1linois,
Indiana, Ohio, Nebraska, New York, South Dakota,
Washington, West Virginia and Wyoming operate
some sort of nursery program, with other states
considering the idea.

The National Registry of Exonerations listed
1,628 persons since 1989 exonerated of crimes
that sent them to prison as of late this past sum-
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7.2 Abstracts

7.2.1 English
The United States of America commonly proclaim the nation to be “The Land of the Free”. Yet,

its criminal justice system produces the highest number of incarcerations worldwide in
addition to being the target of frequent criticisms for its systemic discrimination and violations
of prisoners’ rights. Thus, the question arises how this system is legitimised as part of America’s
dominant legal culture — referring to the common understanding of criminal justice. While
ample research on mass incarceration between the 1970s and 2000s exists, analyses on recent
developments are less expansive, despite reform efforts having gained more momentum
following 2010. Thus, this research intends to contribute to filling this gap by investigating the
degree of compliance with long-standing ideological paradigms of American legal culture in
Louisiana’s prisons system during the mid-2010s. For this purpose, the thesis includes literary
research on the initial formation of a distinct American legal culture after gaining
independence, explored here through the lens of American myths criticism and civil religion,
and its evolution since the 1970s into a system of mass incarceration. For recent trends, a case
study on the representation of legal culture at two carceral facilities in Louisiana during the
mid-2010s was conducted, whose methodology comprises of a critical realist approach to
grounded theory to differentiate between structural, facility-specific, and individual
expressions of legal culture, and incorporates the analytical process of coding for selected
primary sources. The results indicate Louisiana’s institutions, carceral facilities, and their
employees to have maintained retributivist and moralistic legal paradigms. However, there
were some noticeable deviations from prior patterns on an institutional level, including the
discontinuation of bipartisan support for penal expansion, with Democrats more frequently
advocating for lowering incarceration numbers, expanding (ex-)convicts’ voting rights, as well
as limiting the use of solitary confinement and capital punishment. Yet, these changing
attitudes on criminal punishment have not trickled down to prison practice thus far. Insights
from this research validate legal cultural analyses and American civil religion as an important
component for understanding contemporary political discourse on incarceration in the USA.
The reluctant move away from mass incarceration era policies in Louisiana’s legislation implies
broader criminal justice reforms to be possible, but difficult to enforce in the near future, if

the other spheres of criminal punishment continue to adhere to their old patterns.

175



7.2.2 German
Die Vereinigten Staaten von Amerika behaupten oft, das ,Land of the Free” zu verkorpern. Im

Widerspruch dazu verzeichnet das dort vorherrschende Justizsystem jedoch die meisten
Inhaftierungen weltweit und steht zusatzlich haufig wegen seiner systemischen
Diskriminierung und Verletzungen von Rechten inhaftierter Personen unter Kritik. Folglich
stellt sich die Frage, wie dieses System im Rechtsverstandnis Amerikas legitimiert wird.
Wahrend sich ein GroRteil der Forschung mit der Entstehung von ,Mass Incarceration”
zwischen den 1970er und 2000er Jahren beschéftigt, sind Analysen jingere Entwicklungen
betreffend, trotz erhohtem Interesse an Reformen, weniger umfassend. Folglich versucht die
hier vorliegende Ausarbeitung, dazu beizutragen, diese Forschungsliicke zu fiillen, indem sie
das Gefiangnissystem Louisianas Mitte der 2010er Jahre hinsichtlich dessen Ubereinstimmung
mit Paradigmen amerikanischer Rechtskultur untersucht. Um dieses Forschungsinteresse zu
erfullen, wurde eine Literaturrecherche zum Ursprung eigenstandiger amerikanischer
Rechtskultur nach der Unabhangigkeitserklarung der USA, sowie Entwicklungen hin zur
Akzeptanz von Masseninhaftierungen seit den 1970ern vorgenommen, die sich an Ansdtzen
von American Myth Criticism und nationaler Zivilreligion orientieren. Fir die Untersuchung
aktueller Trends wurde eine Fallstudie zur Rechtskultur in zwei Gefangnissen im Bundesstaat
Louisiana Mitte der 2010er Jahre durchgefiihrt. Die Methodik besteht aus einem Critical Realist
Ansatz zur Grounded Theory, der eine Unterscheidung zwischen strukturellen,
gefangnisspezifischen und individuellen Spharen amerikanischer Rechtskultur erméglicht, und
integriert analytisches Kodieren in der Untersuchung ausgewdhlter Primarquellen. Die
Erkenntnisse aus dieser Forschung ergaben, dass Institutionen, Haftanstalten und deren
Mitarbeiter*Innen retributive und moralistische Werte rechtlicher Paradigmen
vorangegangener Rechtsvorstellungen beibehalten haben. Allerdings waren auf
institutioneller Ebene auch einige bemerkenswerte Abweichungen von etablierten Mustern zu
beobachten. Diese beinhalteten ein Ende parteilibergreifender Unterstitzung flir die
Erweiterung des Gefangnissektors, wobei Mitglieder der Demokratischen Partei haufiger fir
eine Verringerung der Gefangnispopulation, die Sicherung des Wahlrechts fiir (ehemalige)
Straftater*Innen sowie die strengere Regulierung von Einzelhaft und der Todesstrafe
pladierten. Allerdings sind diese reformatorischen Haltungen bislang nicht in die
Gefangnispraxis durchgedrungen. Die Ergebnisse dieser Forschung veranschaulichen die

Relevanz historischen Verstandnisses amerikanischer Rechtskultur fir die Analyse aktueller

176



politischer Diskurse liber Inhaftierung in den USA. Die zogerliche Abkehr von Regulierungen
zur Masseninhaftierung in der Legislative Louisianas deutet zwar darauf hin, dass
umfassendere Reformen im Strafrecht moglich sind, deren Implementierung in naher Zukunft
jedoch schwer durchzusetzen ist, solange andere Ebenen des Strafvollzugs in Louisiana an

alten Mustern festhalten.
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