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Introduction

In a current fast-developing world, legal entities are consistently growing, developing
and innovating on a daily basis. Due to a globalisation, they are now able to internationally
evolve into other jurisdictions and offer their cross-border goods and services, whilst not being
confined to their national territory. However, this free movement of goods and services also
comes with a cost of keeping up and obliging with certain legal requirements of each country
into which the legal entity evolves, as well as with some generally accepted norms and
principles of an international law.

But when the legal entity grows and expands its portfolio internationally, it is often due
to a business deal with another entity or a natural person. In this case, it is very important for
the parties at hand to conclude a written agreement governing their business relationship.
Otherwise, in case of a verbal agreement or no-agreement at all, things can turn sour very
quickly and even a small disintegration between the parties may often lead to a long-term legal
dispute. Especially in cases of international disputes, written agreements should be at a core of
any legal / business relationship between two (and more) parties, because once they have a
falling-out, they should have a clear idea as to the specific dispute resolution method which
should then follow — that often being an international arbitration.

Arbitration, as an alternative-dispute resolution, has already existed many centuries ago,
long before any courts or judges established the principles of law.! Especially nowadays,
arbitration is thought to be something new, when it actually already existed during a most
ancient society — for example, arbitration was commonly used among Phoenician or Greek
traders, or during a time of Marco Polo.? The arbitration was used to resolve any types of
controversies based on a principle of self-regulation — when individuals could not resolve their
dispute based on a friendly agreement, they turned to a third-person, whom they knew and
trusted, so as to obtain a final decision by which they would abide in order to resolve their
controversy.® Nowadays, this core principle of the arbitration still prevails, as a basis of a

modern democratic society, since legal entities voluntarily and independently decide to submit

! Frank D. Emerson, ‘History of Arbitration Practice and Law’ (1970) 19(1) Cleveland State Law Review
<https://core.ac.uk/download/pdf/216936738.pdf> accessed 24 June 2022, 155ff (History of Arbitration Practice
and Law).

2 ibid.

3 Nigel Blackaby and others, Redfern and Hunter on International Arbitration: Student Version (6th edn, Oxford
University Press 2015) 4 (Redfern and Hunter on International Arbitration: Student Version).



their dispute/s to the arbitration, in order to ensure that it is resolved by an independent and
impartial third-persons.*

International arbitration is nowadays the most popular method for resolving cross-
border international disputes® and according to an ICC Statistics for 2020, the popularity of the
arbitration has been continuously growing in the past few years, whether it being a state-to-state
or a commercial dispute.® For example, in 2020, ICC recorded a highest number of new cases
under its ICC Arbitration Rules, particularly 929 new fillings.” Nowadays, legal entities choose
the arbitration, as their alternative-dispute resolution method, for the many advantages that it
offers — namely a confidentiality, a preservation of a business relationship/s, an ability to
arbitrate within a single forum (reduced financial costs, consistent results, faster resolution of a
dispute), a party autonomy (an ability to choose a governing law, an arbitral tribunal, a language
of the dispute, etc.) and an enforceability and finality of the arbitral tribunal’s decision.®

However, in order for the arbitration to be the most effective dispute resolution method
for the parties concerned, it is incredibly crucial that a written arbitration agreement, or at least
an arbitration clause within a general commercial agreement, is concluded.’ Thus, the
arbitration agreement is an essential foundation of any arbitrable dispute.'® Once such
agreement is concluded, arbitration helps the parties to overcome many issues, which are
“inherent in other dispute resolution alternatives”.!! Furthermore, in addition to the arbitration
agreements, the effectiveness of the arbitration is also strengthened due to a fact that there are
nowadays 170 parties to a United Nations Convention on the Recognition and Enforcement of
Foreign Arbitral Awards (hereinafter “New York Convention™).!? The New York Convention
fights a resistance of the national courts to acknowledge decisions of the arbitral tribunals, as
any signatory party to the Convention must give effect to the arbitration agreement, as well as

enforce and recognize the arbitral awards.!® Thus, the arbitration agreements, in conjunction

4 History of Arbitration Practice and Law (no 1).

5 Gary Born and Wendy Miles, ‘Global Trends in International Arbitration’ (Wilmer Cutler Pickering Hale and
Dorr  LLP) <https://biblioteca.cejamericas.org/bitstream/handle/2015/812/Global-Trends-in-International-
Arbitration.pdf?sequence=1&isAllowed=y> accessed 24 June 2022 (Global Trends in International Arbitration).
® International Chamber of Commerce, ‘ICC Dispute Resolution Statistics: 2020° (2021)
<https://iccwbo.org/publication/icc-dispute-resolution-statistics-2020/> accessed 24 June 2022 (ICC Dispute
Resolution Statistics: 2020).

7 ibid.

8 Global Trends in International Arbitration (no 5).

° Redfern and Hunter on International Arbitration: Student Version (no 3) 72.

10 ibid. 71.

! Global Trends in International Arbitration (no 5).

12 “The New York Arbitration Convention on the Recognition and Enforcement of Foreign Arbitral Awards, New
York, 10 June 1958: Contracting States’ <https://www.newyorkconvention.org/countries> accessed 24 June 2022.
13 Redfern and Hunter on International Arbitration: Student Version (no 3) 73.



with the New York Convention, ensure that the parties’ needs and expectations with regards to
a predictability and a flexibility of their arbitration are fulfilled.

As mentioned previously, the arbitration agreement is the foundational basis of every
single arbitration.!* The agreement represents an indispensable consent, which is mandatory for
any alternative-dispute resolution process, but is not required in cases of national litigation.!
Arbitration agreements, in cases of an international commercial arbitration, will be the main
focus of this Thesis. The term “international” covering disputes which are not exclusively
domestic / national, and which in some way transcend beyond the national boundaries — thus,
transnational disputes.!® Moreover, the term “commercial” covering disputes which have a
commercial nature, irrelevant of a fact whether they are contractual or not.!”

But why are arbitration agreements so essential for the parties and their legal dispute?
An incomplete and/or ill-drafted arbitration agreements, so-called pathological clauses, can
disrupt the smooth process of arbitration and can further result in a series of additional and
unwanted disputes'®, ranging from jurisdictional issues to challenges at the stage of enforcing
the arbitral awards.!” Not only do these unnecessary battles result in a more time-consuming
disputes, but they also give rise to an extremely higher arbitrable costs. Thus, robbing the parties
of the arbitral advantages, which must have been a primarily reason why the parties chose this
alternative-dispute resolution method.

Nevertheless, the parties must keep in mind that the arbitration is indeed a private way
of resolving a dispute, based on a consensual contractual agreement between the parties
themselves.?° Thus, a jurisdiction and a power of the arbitral tribunal, preceding the jurisdiction
of national courts, does rely on a valid and a workable arbitration agreement.?! The incomplete
and/or ill-drafted arbitration agreement may often lead to a scenario that the parties wanted to
steer clear of — a national litigation — all of which could be avoided by a well-drafted arbitration

agreement. Thus, the parties must realize that the arbitration agreements lay down the rules of

ibid. 71.

15 ibid.

16 ibid. 7.

17 ibid. 11.

18 Redfern and Hunter on International Arbitration: Student Version (no 3) 136/137.

Y HKL Group Co Ltd v Rizq International Holdings Pte Ltd [2013] SGHCR 5.

20 Andrea Marco Steingruber, ‘The Mutable and Evolving Concept of “Consent” in International Arbitration —
Comparing rules, laws, treaties and types of arbitration for a better understanding of the concept of “Consent™
(2012) Oxford U Comparative L Forum 2 <https://ouclf.law.ox.ac.uk/the-mutable-and-evolving-concept-of-
consent-in-international-arbitration-comparing-rules-laws-treaties-and-types-of-arbitration-for-a-better-
understanding-of-the-concept-of/#fn32sym> accessed 24 June 2022 (The Mutable and Evolving Concept of
“Consent” in International Arbitration — Comparing rules, laws, treaties and types of arbitration for a better
understanding of the concept of “Consent”)

2l ibid.



play in case of the arbitration, as the alternative-dispute resolution method. And that without
such rules, there can be no valid and effective arbitral battlefield — often leaving the parties with
an only choice, resolving their dispute through the national litigation.

Conclusively, this Thesis will focus on a general arbitration agreement in the
international commercial arbitration, so as to highlight an importance of its complete and well-
drafted foundation. More specifically, this Thesis will particularly discuss two legal questions
— mandatory contractual requirements and fundamental provisions of the general international
commercial arbitration agreement. Moreover, in case of each of these questions, potential legal
issues, which may arise if these requirements/provisions are not fulfilled and/or not included
will be also analysed. Where possible, a comparison of two different legal systems will be also
discussed — Germany, as a civil law country, and the United Kingdom (hereinafter “the UK”),
as a common law country.

But it is important to keep one thing in mind — the mandatory contractual requirements
and a majority of the fundamental provisions of the general arbitration agreement also relate to
an arbitration clause. Particularly because when the arbitration clause is included in a general
commercial contract, such contract must also comply with all of the mandatory contractual
requirements. And even more, the arbitration clause must also stipulate (ideally) a majority of
the fundamental provisions — namely a type of the arbitration, a language of the arbitration, a

composition of the arbitral tribunal and lastly, a choice of the applicable law.



Chapter I

Mandatory contractual requirements of the arbitration

agreements

In order for the parties to have a workable and a successful arbitration, their arbitration
agreement must be valid and legitimate under the rule of law. Therefore, the parties to a dispute
must carefully draft their arbitration agreement, so as to ensure that it complies with some
mandatory contractual requirements. Only if these requirements are cumulatively fulfilled, can
the parties take an advantage of an efficient and effective arbitration.

To properly analyse the legal question imposed by this Thesis, that being the mandatory
contractual requirements that must be met in order for an arbitration agreement to be valid and
legitimate, different issues must be discussed. The issues being as follows: What are the
mandatory contractual requirements of the arbitration agreement? Do all of these requirements
apply to every arbitration agreement, regardless of the nature of the dispute at hand? And lastly,
are these requirements cumulative, meaning that all of them must be fulfilled in order for the
agreement to be valid? Even more, what are the potential legal issues that may arise if any/some
of the mandatory contractual requirements are not fulfilled?

The mandatory contractual requirements that must be met in order for the arbitration
agreement to be valid and legitimate under the rule of law are as follows:

1. Consent to arbitrate,
Capacity to enter into a contractual relationship,
Defined legal relationship between the parties,

2
3
4. Written evidence of the parties’ agreement to arbitrate,
5. Arbitrability of the subject-matter at hand,

6

Validity of the arbitration agreement under its governing law.



1. Consent to arbitrate

Consent, defined as an agreement to arbitrate, has always been a foundational
cornerstone of the arbitration.?? The consent to arbitrate is indispensable, as an existence of
such consent establishes the very existence of the arbitration, based on a voluntary wish of the
parties at hand.?*> More specifically, the consent of the parties delimits a scope of the arbitration
agreement, which further defines a jurisdiction and a power of the arbitral tribunal.>* Namely
because the consent of the parties represents their free will to structure the arbitration as “they
see fit”, as held in Volt Information Sciences, Inc. v Board of Trustees of Stanford University.>
Therefore, there can be no valid arbitration, without a clearly defined and sufficient consent,?¢
as supported by article II(1) of the New York Convention, based on which each Contracting
State has to recognize the parties’ “agreement” to arbitrate.?’

When it comes to an international commercial arbitration, the consent to arbitrate is
often expressed in two ways.?® Firstly, the consent can be expressed in an arbitration clause,
which is a part of a general commercial contract.?® This choice is common before a dispute
arises, since such clauses are agreed upon as the part of some general commercial contracts/.*°
The arbitration clauses mirror the hopes of the parties that no dispute will arise during their
business relationship, but if it does, the dispute will be resolved through the arbitration and not
by a national court.>! Secondly, the consent to arbitrate may be also given expressly in an
agreement to arbitrate’® (submission agreement), which is specifically concluded once the
dispute has already arisen.’®> However, the arbitration agreement can be also concluded in

addition to the arbitration clause, in order to lay down some further specifics of the upcoming

dispute.3*

22 Redfern and Hunter on International Arbitration: Student Version (no 3) 72.

2 ibid.

24 Andrea M. Steingruber, Consent in International Arbitration (OUP Oxford 2012) section 7.01 (Consent in
International Arbitration).

3 Volt Information Sciences, Inc. v Board of Trustees of the Leland Stanford Junior University (1989) 489 U.S.
468 (Volt Information Sciences, Inc. v Board of Trustees of Stanford University).

26 Redfern and Hunter on International Arbitration: Student Version (no 3) 12.

27 Convention on the Recognition and Enforcement of Foreign Arbitral Awards (adopted 10 June 1958, entered
into force 7 June 1959) 330 UNTS 3, art II(1) (New York Convention).

28 Redfern and Hunter on International Arbitration: Student Version (no 3) 72.

2 ibid. art II(1).

30 Redfern and Hunter on International Arbitration: Student Version (no 3) 72.

31 ibid.

32 New York Convention (no 27) art II(1).

33 Redfern and Hunter on International Arbitration: Student Version (no 3) 72.

34 ibid.

10



Conclusively, in order for the arbitration to be valid and legitimate under a rule of law,
it must firstly start with the consensual agreement of the parties to the dispute. However, there
are many potential issues which may arise in cases of the consent, including cases where there
is no consensual agreement by the parties, when the consent is unclear and/or insufficient or
when the dispute concerns a “third-party joinder”. Nevertheless, all of these issues can be

prevented, as will be further discussed below.

| No consent

With regards to the first potential legal issue, concerning the consent to arbitrate, if the
parties cannot consensually agree on the arbitration, as their alternative-dispute resolution
method, then they simply cannot use this method to resolve their dispute and are required to
turn to their often-only choice, and to the least popular method, a national litigation.’> However,
the national litigation robs the parties off the many advantages that the arbitration offers (as
mentioned in the “Introduction” of this Thesis). Therefore, this potential issue is crystal clear —
if the parties do not consensually agree on arbitrating their dispute, then the arbitration simply
cannot take place, because arbitration is “a matter of consent, not coercion”, as held in Volt
Information Sciences, Inc. v Board of Trustees of Stanford University.>® After all, arbitrators
are just private individuals, not possessing any sovereign powers, and so they cannot arbitrate
disputes where the parties have not given them any power and jurisdiction to do so.?’

But just because the arbitration is consensual, this does not mean that it is not
compulsory.’® This is what makes the international commercial arbitration so popular and
effective — if the parties have already given their consent, but one of the parties does not longer
wish to arbitrate the dispute or starts the proceedings before a national court, then such court
will generally not hear the case and the arbitrators can oblige this person to subordinate to the

arbitration agreement at hand.>

35 The Mutable and Evolving Concept of “Consent” in International Arbitration — Comparing rules, laws, treaties
and types of arbitration for a better understanding of the concept of “Consent” (no 20).

36 Volt Information Sciences, Inc. v Board of Trustees of Stanford University (no 24).

37 Tony Cole and Pietro Ortolani, Understanding International Arbitration (1st edn, Routledge 2019) 53/54
(Understanding International Arbitration).

38 Redfern and Hunter on International Arbitration: Student Version (no 3) 71.

3 Understanding International Arbitration (no 37) 53/54.



II. Unclear / ambiguous consent

The consent to arbitrate has an important legal standing, by being a condition
“precedent” to an admissible and effective arbitration agreement and its consequential
arbitration.*® So if the consent is unclear and/or ambiguous, so is the arbitration agreement. As
a result, it is necessary to interpret a scope of the arbitration agreement, as is also recognized
by the New York Convention*!, so as to figure out the precise scope which is subjected to a
doubt — the word “scope” generally including the types of disputes that the parties intended to
arbitrate.*?

Generally, the arbitration agreement should be broadly worded, so as to include all the
types of disputes, controversies, claims and differences that the parties wish to arbitrate.*> The
broad wording, which is often used in the arbitration agreements, refers to “all” or “any
dispute/controversy/claim/difference”, which is “arising out of or relating to or in connection
with”.** Based on this wording, the arbitral tribunal may arbitrate a broad number of factual and
legal disputes arising between the parties, which can be grouped into three different categories
— contractual disputes, disputes in tort and lastly, statutory disputes.*

However, not only should the arbitration agreement be worded in a broad way, but its
language should be also clear and express.*® Otherwise, there might be a need to interpret the
parties’ intentions and the scope of their consent.*” As a result, the arbitral tribunal or a national
court is entrusted with a task of a gap-filling and an adaptation of the arbitration agreement —
this often leads to a more costly and lengthy arbitration — an outcome that the parties wanted to
avoid by not choosing a national litigation.*®

There are different approaches of interpreting the unclear and/or unambiguous consent
to arbitrate, generally varying from one jurisdiction to another. When it comes to the UK, its
English courts have a very arbitration-friendly approach when it comes to the interpretation of

the arbitration agreements.*” As held in Fulham Football Club Ltd v Richards, it is possible to

40 Consent in International Arbitration (no 24).

4! New York Convention (no 27) art V(1)(c).

42 Consent in International Arbitration (no 24).

43 ibid. section 7.06.

4 ibid. section 7.07.

4 ibid. section 7.08.

46 Redfern and Hunter on International Arbitration: Student Version (no 3) 93.

47 ibid. section 7.01.

48 Redfern and Hunter on International Arbitration: Student Version (no 3) 93/94.
4 Fulham Football Club Limited v Sir David Richards and The Football Association Premier League Limited
[2011] EWCA Civ 855 (Fulham Football Club Ltd v Richards).



arbitrate a majority of commercial disputes.’® However, when the need for the interpretation
arises, the arbitration agreements should be interpreted in a broad way, so as to include both
contractual and non-contractual disputes, as held in a landmark ruling Fiona Trust & Holding
Corporation v Privalov.>! As held in the ruling of this case, the interpretation of the arbitration
agreement should be based on an assumption that “the parties, as rational businessmen, are
likely to have intended any dispute arising out of the relationship into which they have entered
or purported to enter to be decided by the same tribunal” —unless a language of the arbitration
agreement makes it clear that some types of the disputes are excluded from the arbitrable

2 This landmark ruling has created a so-called “one-stop shop” adjudication

scope.
presumption, based on which the parties intend for all types of disputes to be arbitrable before
the same tribunal — and this presumption is arising from the parties’ arbitration agreement as
well as from their business relationship.>® This was supported by another recent and a rather
prominent judgment in Enka v Chubb, where it was held that the arbitration agreement should
be interpreted “so that it is valid rather than ineffective” (known as the validation principle).>*
Moreover, in another case, Premium Nafta v Fili, the judgment of Fiona Trust & Holding
Corporation v Privalov was confirmed.>® In this case, the court confirmed that the arbitration
agreement should be interpreted based on the presumption that the parties intended the “one-
stop shop” adjudication of their dispute — that being the arbitration (irrelevant of a
formulation/wording of the agreement itself — whether “arising from/under/out of/in connection
with”, etc.).>® Therefore, as one may see, the English courts have a very liberal and pro-
arbitration approach, when the need for the interpretation arises. The end-rule being that
nowadays, the English courts will generally favour a very wide interpretation of the arbitration
agreements. As further held in 4 v B, the interpretation is generally construed by looking at the
provisions of the arbitration agreement as a whole — by doing so, and based on a balance of
probabilities, the intentions of the parties and a meaning of the arbitration agreement can be

construed.>’

50 ibid.

5! Fiona Trust & Holding Corporation and Others v Yuri Privalov and Others [2007] UKHL 40 (Fiona Trust &
Holding Corporation and Others v Yuri Privalov and Others).

52 ibid.

53 Eliza Wallace, ‘Framing your arbitration clause: the differing approaches of English and Australian law to
interpretation” (Thomson Reuters, 31 May 2019) <http://arbitrationblog.practicallaw.com/framing-your-
arbitration-clause-the-differing-approaches-of-english-and-australian-law-to-interpretation/> accessed 24 June
2022.

54 Enka Insaat Ve Sanayi A.S. v OO0 Insurance Company Chubb & Ors [2020] EWCA Civ 574.

55 Premium Nafta Products Limited and others v Fili Shipping Company Limited and others [2007] UKHL 40.

56 ibid.

574 v B[2018] EWHC 1370 (Comm).
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On the other side, the courts in Germany have a rather similar approach as the English
courts. In Germany, there is also a prevailing support of the broad interpretation of the
arbitration agreements, so as to ensure that the arbitral tribunal has an “all-encompassing
Jjurisdiction”®® Interestingly, the English ruling of Fiona Trust & Holding Corporation
v Privalov actually follows the approach of the German Federal Court of Justice in its decision
dated 27 February 1970.% In this decision, the Federal Court of Justice ruled that it should be
presumed that the reasonable parties will wish to have their contractual relationship and their
claims decided by the same tribunal.®® This decision has started a long-standing arbitration-
friendly approach of the German courts, which was once again confirmed in a more recent
judgment of the German Federal Court of Justice.®! In its decision dated 6 February 2020, a low
validity threshold of the arbitration agreement was set.®? In this case, the parties to the dispute
had agreed on an arbitration clause, which stated that the parties will further conclude a separate
arbitration agreement in this regard — which they never did.®® Thus, the arbitration clause had
to be interpreted so as to figure out its validity.** The Federal Court of Justice ruled that by
looking at three specific aspects — general contractual interpretation rules, intentions of the
parties, case-by-case facts — the arbitration clause could be interpreted as valid and as excluding
the jurisdiction of the state courts.> The Federal Court of Justice further ruled that as long as
the parties’ intentions (to exclude the jurisdiction of the state courts) are explicitly clear, then
the dispute of the parties is arbitrable — regardless of the fact whether the additional arbitration
agreement is concluded or not.®® Moreover, the broad interpretation of the arbitration agreement
was also discussed in another case of the Frankfurt Higher Regional Court, dated 7 September
2020.%7 This case concerned a claim for damages and whether such claim is also covered by an

arbitration clause, even though a main contract, in which the clause was incorporated, was

58 Irene Elser and Susanne Molitoris, ‘The Scope of Arbitration Clauses — Or “All Disputes Arising out of or in
Connection with this Contract...” (CERHA HEMPEL)
<https://www.cerhahempel.com/fileadmin/docs/publications/Welser/Welser-Molitoris AYIA 2012.pdf>
accessed 24 June 2022, 19.

39 Peter Schlosser, ‘The Decision of 27 February 1970 of the Federal Supreme Court of the Federal Republic of
Gemany (Bundesgerichtshof)’ (1990) 6(1) Arbitration International <https://academic.oup.com/arbitration/article-
abstract/6/1/79/233917> accessed 24 June 2022.

60 ibid.

61 ‘German court confirms threshold for validity of arbitration agreements’ (Herbert Smith Freehills, 9 July 2020)
<https://hsfnotes.com/arbitration/2020/07/09/german-court-confirms-threshold-for-validity-of-arbitration-
agreements/> accessed 24 June 2022.

62 ibid.

8 Decision of the Bundesgerichtshof (2020) 1 ZB 44/19 (Decision of the Bundesgerichtshof 1 ZB 44/19).

64 ibid.

85 ibid.

% ibid.

87 Decision of the Oberlandesgericht Frankfurt am Main (2020) 26 Sch 2/20.
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already terminated.®® The court interpreted the arbitration clause in question in a very broad
way, so as to ensure that it covers not only contractual claims, but also claims in tort.*’
Although these above-mentioned cases also touch upon the interpretation of the
arbitration clauses, the German approach of its broad contractual interpretation applies equally
to the arbitration clauses and to the arbitration agreements, as is the case in the UK.
Conclusively, as one may see, the issue of the unclear and/or unambiguous consent is rather
significant when it comes to a commencement of the arbitration — and this issue can not only
prolong the proceedings themselves, but can also result in more significant costs. In such cases,
there is a need for the interpretation of the parties’ consent and of the arbitration agreement
itself. Fortunately for the parties to the arbitration proceedings, the courts in the UK and in

Germany have a long-standing pro-arbitration approach when it comes to such interpretation.

JIIR Consent in a “third-party joinder”

In cases of an international commercial arbitration, business deals and transactions are
rather complex, since they include a number of different parties based in different
jurisdictions.”® Based on the ICC Statistics from 2020, a third of the cases that took place during
such year involved multiple parties (31%).”! Therefore, to save resources, the parties agree to
arbitrate their dispute/s before a single tribunal, in one set of a legal joined proceedings, in order
to save both time and money.”? However, the parties must record their express consent, in their
arbitration agreement, allowing for the joined proceedings, as laid down, for example, by the
UNCITRAL Rules’?, the HKIAC Rules’™ or the LCIA Rules.” Otherwise, when the express
consent is absent, and there is a lack of an evidence therein, such consensual issue may prevent
the parties from benefiting from the joined proceedings of their legal dispute at hand.

For example, the joined proceedings were deliberated by the Singapore High Court in a

recent precedential ruling CJD v CJE and CJF.’® In this case, the court ruled that just because
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a third-party signed and consented to a generally-worded multi-party arbitration agreement
(based on an institutional arbitration rules), this does not suffice as an express consent of such
third-party to join the multi-party arbitration dispute.”’ The court further argued that the consent
of the third-party must be either clear and unambiguous or expressly provided for in writing.”®
And in addition to this, the consent of one of the parties, already included in the arbitration
proceedings, is also necessary.”®

Generally, as mentioned previously, the party cannot be bound by the arbitration
agreement without his/her consent®® and the same applies even in cases of the joinder.®! When
it comes to the third-party joinder in Germany, neither the German Arbitration Act®? nor its
case-law address this potential situation. Nevertheless, the German 2018 DIS Arbitration Rules
(hereinafter “DIS Rules”) state, in its article 18.1, that the joinder of the third-party is allowed,
as long as the consent of all the parties is given — meaning the consent of the party wishing to
join the arbitration as well as the consent of all the parties already participating in the arbitration
proceedings.®® However, if the consent is not expressly given in writing, the joinder is only
possible once decided so by the arbitral tribunal 34

Moreover, the UK follows the same approach as Germany — the third-party joinder is
only allowed in cases when the consent of all the parties is given.®® The framework for the
joined proceedings is, unfortunately, not laid down in the United Kingdom Arbitration Act 1996
(hereinafter “UK Arbitration Act”)%® and so the joined proceedings are generally governed by
the specific institutional rules chosen by the parties — as is the case in Germany and its DIS
Rules. For example, the LCIA rules state that the joinder of the third-party is allowed only when
such third-party and an applicant party expressly consent to the joinder in writing.®” But more
specifically, once the consent of all the parties is given, the joinder is namely allowed in cases

of challenge proceedings.®® Thus, where it is “desirable to add the new party” to either resolve
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all the matters of a dispute or some specific issue connected to the disputed matter/s, as held in
The Republic of Uganda v Rift Valley Railways Limited.®®

Conclusively, as one may see, the joinder of the third-party to the already-existing
arbitration proceedings is allowed and supported both by Germany and the UK, but only once

the consent of all the parties is given.

IV. Consent in a consolidation

A consolidation is another procedural mechanism which helps to ensure that an
arbitration is not only efficient (by saving time and money for the parties at hand), but it also
helps to avoid inconsistent multiple judgments undermining a rule of law.?® The consolidation
allows for multiple arbitration proceedings to be “merged” into one.”! Traditionally, the
consolidation was not really supported®’, but nowadays, many institutional arbitration rules
support such mechanism, including the LCIA Rules®®, the HKIAC Rules** or even the ICC
Rules®.

For the consolidation to take place (as in the cases of a third-party joinder), the parties
must give their consent, unless it’s a court-ordered consolidation allowed by a relevant law in
certain circumstances.”® Without the consent, the consolidation is generally not possible.”’
Therefore, if a party does not wish to consolidate two or more arbitration proceedings,
withholding his/her consent is a rather effective way of avoiding this.”® Otherwise, it is also
possible to contest an arbitral award, which is a result of the consolidated proceedings,
specifically under the NY Convention.””

A clear difference may be seen in the laws of Germany and the UK when it comes to
the consolidation. Firstly, the German Arbitration Act does not lay down any provisions

regarding the consolidated proceedings.!?’ The consolidation is, however, possible in cases of
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an institutional arbitration under the DIS Rules.!®! An article 8 of the DIS Rules states that when
one or more parties request the consolidation, then the DIS can consolidate these arbitrations
into one, but only if all the parties to all of the arbitrations give their consent to do so.!%?
Moreover, the consolidation is also possible in two other scenarios where the consent plays a
rather significant role — the consolidation can firstly take place when it was already agreed on
by the parties in their arbitration agreement or secondly, when the parties simultaneously agree
to consolidate their proceedings once the arbitration has already started.!®

In comparison to Germany, the UK Arbitration Act explicitly allows for the
consolidation of the arbitration proceedings, but only if this is consented to by all the parties to

a dispute.!%

The parties can give their consent either in their arbitration agreement or by
choosing an appropriate institutional arbitration rules, for example the LCIA Rules.!%
However, as laid down in the UK Arbitration Act and unless the parties agree otherwise, the
arbitral tribunal does not possess a power to order the consolidation by itself.!® On the other
side, when the LCIA Rules are applicable, the arbitral tribunal can decide to consolidate the
arbitration proceedings by itself, but only in certain situations — and in conjunction with an

approval of the LCIA court and upon an application of any of the parties.!?’

To give one
example of the consolidation in the UK, in the case Guidant LLC v Swiss Re International SE
& another, it was ruled that the consolidation of parallel proceedings is not possible without
the consent of the parties, since neither the court nor the arbitral tribunal have the power to

order the consolidation under the UK Arbitration Act.!%8

101 DIS Arbitration Rules (no 83) art 8.

102 ibid.

103 Boris Kasolowsky and Carsten Wendler, ‘Commercial Arbitration: Germany’ (Global Arbitration Review, 2
May 2022) <https://globalarbitrationreview.com/insight’know-how/commercial-arbitration/report/germany>
accessed 25 June 2022 (Commercial Arbitration: Germany).

104 The UK Arbitration Act (no 86) art 35.

105 ,CIA Arbitration Rules (no 75) art 22A.

106 The UK Arbitration Act (no 86) art 35.

107 LCIA Arbitration Rules (no 75) art 22A.

198 Guidant LLC v Swiss Re International SE & another [2016] EWHC 1201 (Comm).



2. Capacity to enter into a contractual relationship

In order to enter into a contractual relationship, the parties must have a legal capacity to
do 0.9 Otherwise, if this second requirement of an international commercial arbitration is not
fulfilled, then the parties’ arbitration agreement cannot be valid — or, if the arbitration
proceedings are already advanced, then the arbitral award cannot be recognized and enforced.!!°

This criterion is known as a subjective arbitrability!!!

and is recognized by the NY
Convention'!?, as well as by the UNCITRAL Model Law on International Commercial
Arbitration (hereinafter “Model Law”),'!3 and is applicable without any differentiation between
a general contract and the arbitration agreement.!''* The general rule is that when a party,
whether a natural or a legal person, has the legal capacity to enter into the contract, it also has

the capacity to enter into the arbitration agreement.!!>

Lack of the legal capacity — potential issues:

Even though the legal capacity seems to be a crystal-clear arbitral prerequisite, there are
still potential issues which may arise. In cases of natural persons, the legal capacity is defined
by each and every jurisdiction in its legislation.!'® In cases of Germany, the German Civil Code
assumes that every person has the contractual capacity, since it only lays down the
circumstances when the person is legally incapable.!!'” Thus, under the German law, the
arbitration agreement can be invalid when the person is not yet seven years old and/or is in a
“state of pathological mental disturbance”, unable to exercise one’s free will, unless this state
is only temporary.!!®

When it comes to the UK, there is also the presumption that everyone possesses the

contractual capacity unless one of the exceptions applies.!!” The exceptions are similar to the
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ones in Germany — in cases of minors and a lack of the mental capacity.!?’ Firstly, minors are
those under an age of eighteen (a majority age).'?! Secondly, as discussed in Hart v O ’Connor,
mental health issues can affect one’s contractual capacity when it can be proven that an
individual has no understanding of what he/she is doing and when the other contractual party
is aware of such circumstance/s.!??

Furthermore, when it comes to the contractual capacity of legal persons (in general),
such capacity is governed by a company’s constitution and a law of the place where the legal
person was incorporated.!?* There are two possible scenarios when it can be claimed that the
legal person has no contractual capacity and the arbitration agreement is, thus, invalid — either
in cases when the legal person conducts an ultra vires business or its status of a corporate entity
does not allow it to bring a legal action.!?*

As one may see, although the contractual capacity is always presumed in Germany and
the UK, there are still some potential issues which may create barriers for the parties and their
valid arbitration agreement. Therefore, what happens when a contractual incapacity is claimed
and/or proven? If the incapacity is established at a beginning of the arbitration, then the arbitral
tribunal should decline its jurisdiction and powers to hear the case, due to the arbitration
agreement being void and inoperative.!?> Moreover, if the incapacity is established throughout
the arbitration, then the arbitral award cannot be enforced and recognized by any of the
signatories to the NY Convention.!2® It is important to note that this is applicable even in cases
when the party’s legal capacity is legitimate under the laws of one country (for example under
the laws of the person’s country of origin), but not in another country (for example under the
laws of the country governing the arbitration agreement).'?’

Nevertheless, in practise, when it comes to the incapacity of natural persons, there is no
reported case law concerning a non-enforcement of the arbitral award based on a ground that
the person is either mentally or legally (minor) incompetent.!?® Furthermore, in cases of the
incapacity of legal persons, the case law is also very limited because private legal entities, in

general, possess a full legal capacity, including an ability to enter into the arbitration
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agreements.'?” One of the rare examples is a case decided by the Supreme Court of Germany
in 1998.1%0 In this case, the private legal entity lacked the legal capacity, under the ultra vires
doctrine, to enter into a foreign trade transaction and so the arbitral award could not be enforced
under the 1961 European Convention'*' (which was rather similar to the current NY

Convention).'3?

3. Defined legal relationship between the parties

As laid down by the NY Convention and the Model Law, in order for an arbitration
agreement to be valid, a dispute at hand must arise out of a defined legal relationship between
the parties.!* This criterion is one of the two generic arbitration requirements, together with a
“writing requirement”, as it is a rather straightforward one — the parties at hand must be in some
sort of a legal relationship with each other, as only then can the dispute arise between them — if
there is some pre-existing legal relationship and the dispute at hand has a legal connection with
the relationship itself.!3*

Nevertheless, the legal relationship may or may not be of a contractual nature.!> But it
is necessary that the legal relationship can be always “identified and delimited”.'*® A similar
conclusion was, for example, reached in a case decided by the German Federal Court of Justice,
where the court ruled that if the parties’ agreement states that all future disputes will be resolved
by the arbitration, then the agreement at hand must have some specific reference to the parties’
relationship.'?’

Furthermore, since the parties’ defined legal relationship must not be of the contractual
nature, it is important to draft the arbitration agreement broadly, so as to ensure that it does not

only cover the disputes arising out of the parties’ contract, but also further disputes which could
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relate to the contract itself, for example an unfair business practices or a tort law claims.!*® By
doing so, the arbitrable subject-matters, in the particular dispute between the parties, are much
broader.!** This was the case, for example, in Kaverit Steel and Crane Ltd v Kone
Corporation.'* In this case, the Court of Appeal ruled that the parties’ legal relationship,
deriving from the contract with an incorporated arbitration clause, is wide enough to also
encompass the tort law claims (concerning a conspiracy and an induced contract law breaches)
— based on a wording of the arbitration clause itself — “disputes arising out of or in connection
with this contract”.'*!

Nevertheless, if the parties are not in any sort of the legal relationship with each other,
then an outcome of their dispute is rather predictable — the dispute is not arbitrable. Because if
the parties are not in the legal relationship with each other, then there simply cannot be any
arbitration agreement in place which would define the boundaries of the arbitration’s scope and
which would give a power and a jurisdiction to a potential arbitral tribunal deciding on the

dispute.

4. Written evidence of the parties’ agreement to arbitrate

Every arbitration agreement must be in writing in order to be valid.!*? This so-called
“writing requirement” is a second generic arbitration criterion, together with the defined legal
relationship, which must be always fulfilled by the parties wishing to arbitrate their dispute.!*?
There are two main reasons why the “writing requirement” was put in place, as argued by
different scholars.!** Firstly, the “writing requirement” mirrors a consent of the parties to
arbitrate their dispute.!*> And secondly, when the arbitration agreement is in writing, it lays
down, and therefore proves, all of the terms and conditions of the agreement itself.!*® As aresult

of the “writing requirement”, a certainty of the overall arbitration process is ensured.!#’
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However, what does the “writing” requirement entail? According to the NY Convention,
the arbitration agreement is in writing only in so far as it is signed by the parties to the dispute
or included in their “exchange of letters or telegrams”.'*® Nevertheless, many scholars have
criticised this “writing requirement” for not mirroring a current fast-developing word and its
modern e-commerce technologies.!* Nowadays, there is a growing disparity of an application
of this “writing requirement” by different nations and as a result, this requirement now generally
includes any express proof of the parties’ intention to arbitrate their dispute, as long as there is

13

no room for any doubts.!’ Indeed, this also means, in many countries, that the “writing

requirement” is fulfilled even if the arbitration agreement is recorded by an electronic means of

a communication, as held in Chloe Z. Fishing Co v Odyssey Re'>!

— thus, solving an issue with
regards to the e-commerce technologies, as criticised by different scholars.!>
When it comes to Germany, its legal system does not take a strict stance with regards to

).133 The German rules

the “writing requirement” (but only in cases of non-consumer contracts
regarding the “writing requirement” generally apply only in cases when such requirement does
not fulfil the NY Convention requirements and thus, it must be assessed whether the arbitration
agreement can be valid and upheld under the German law, as ruled in a case by the Munich
Court'* or as ruled by the Schleswig Court of Appeal in another case.'>> However, there are
still some exceptions to this practise, namely an application of a “more-favorable-right”
principle.!>® Based on this principle, the “writing requirement” of the arbitration agreement
should be assessed according to the (German) domestic rules, instead of the NY Convention,
as ruled by the German Federal Supreme Court.!>” Conclusively, the “writing requirement” of
the arbitration agreements must be analysed on a case-by-case assessment.!'>®

The German law, in cases of the non-consumer contracts, firstly states that the

arbitration agreements are deemed to be in writing when they are either signed by the parties to

148 New York Convention (no 27) art 11(2).

199 Tlias Bantekas, An Introduction to International Arbitration (Cambridge University Press 2015) 71/72 (4n
Introduction to International Arbitration).

150 ibid.

51 Chloe Z Fishing Co., Inc., et al. v Odyssey Re (London) Ltd. [2000] 109 F. Supp. 2d 1236.

152 An Introduction to International Arbitration (no 149).

153 German Arbitration Act (no 82) section 1031.

154 Decision of the Landgericht Miinchen I (2021) 21 O 8717/20.

155 Decision of the Schleswig Court of Appeal (2000) 16 SchH 5/99.

156 Dr Wolfgang Kiihn, ‘Current Issues on the Application of the New York Convention’ (2008) 25(6) Journal of
International Arbitration
<https://www.heuking.de/fileadmin/DATA/Dokumente/Veroeffentlichungen/2009/0266 New_York Conventio
n.pdf> accessed 25 June 2022, 743-747 (Current Issues on the Application of the New York Convention).

157 ibid.

138 UNCITRAL Secretariat Guide on the Convention and Enforcement of Foreign Arbitral Awards (no 128) 51.

23



the dispute or included in their exchange of “letters, telefaxes or other means of
telecommunication” — because a proof of the arbitration agreement is necessary and oral
agreements do not suffice.!>® An example of the parties” exchange is also an email, since a list
of the “telecommunication” is not exhaustive. !¢’ Nevertheless, this notion of the “exchange” of
some written communication is of an outmost importance, as expressly stated by the Frankfurt
Court of Appeal.'®! This was also confirmed by the Bavarian Higher Regional Court, where the
court further ruled that the “writing requirement” is based on a principle of mutuality.!6> But
because this particular case concerned some faxed contracts, which were lacking such mutuality
of the exchanged written communication, the “writing requirement” was not fulfilled.!®
Another case when the arbitration agreement was invalid, due to its lack of the mutuality, was
decided by the German Rostock Court of Appeal, which refused a recognition of the arbitration
agreement because it was confirmed through a unilaterally sent fax.!64

Secondly, under the German law, the arbitration agreements can also fulfil the “writing
requirement” even if they are accepted by an implicit consent, as long as no objection is raised
in a “good time” and as long as the implicit consent is part of a common usage.'®> This was
confirmed by the German Federal Court of Justice in one of its cases.!%® In such case, there was
no written arbitration agreement which would fulfil the requirements laid down in an article
I1(2) of the NY Convention.'®” However, the Federal Court of Justice ruled that an exception
can be given in this case — the requirement of the written arbitration agreement, signed by both
of the parties, can be lifted.!®® The Federal Court of Justice further ruled that although this case
concerns a foreign arbitral award, the party to the dispute can rely on the arbitration agreement
complying with a less strict “writing requirement” under the German law, also known as the
“more-favorable-right” principle, that would in normal circumstances only apply to domestic
cases — but the party can do so only for purposes of enforcing this foreign arbitral award.!®

Based on this German principle, the arbitration agreement fulfils the “writing requirement”,
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based on the implicit consent, if the agreement is concluded “in accordance with common
usage” and if a business man, who was provided with a “sales confirmation”, remains silent
and raises no objection in “good time”.'’° The Federal Court of Justice lastly ruled that although
the NY Convention should have applied in this case, an international arbitration law supports
an application of the national arbitration-friendly provisions — particularly in cases of a
recognition and an enforcement of foreign arbitral awards.!”!

Lastly, according to the German law, the “writing requirement” is also fulfilled if the
parties refer to the arbitration agreement which is contained in another document, as long as
such document complies with all of the mandatory contractual requirements.!”?

Nevertheless, on the other side, when it comes to the consumer contracts in Germany,
the formal requirement is much stricter — the arbitration agreement is deemed to be in writing
only if it is signed by all of the parties in person.!”?

Conclusively, as one may see, Germany has an arbitration-friendly approach when it
comes to the formal “writing requirement” of the arbitration agreements. On the other side,
when it comes to the UK, the “writing requirement” of the arbitration agreements is set out in
a section 5 of the UK Arbitration Act.!”* According to this Act, the arbitration agreement fulfils
the “writing requirement” when it is either in writing (irrelevant of a fact if it is signed by all of
the parties), when the agreement can be proven by an exchange of a written communication or
when the agreement is evidenced in writing.!”> The UK Arbitration Act, in addition to these

3

three different requirements, further lays down some other instances when the “writing
requirement” is also fulfilled.!”® The “writing requirement” is complied with, for example,
when the parties agree orally to arbitrate their dispute but then they refer to some already-written

contractual terms or conditions'”’

or in cases when one party argues that the arbitration
agreement exists and the other party does not deny this.!”® For example, in a case Mercato
Sports Ltd v The Everton Football Club Company Ltd, football players had a contract with a
third-party, and this contract laid down some terms and conditions — also including the

arbitration, as a dispute resolution method.!” Thus, the football players were obliged to resolve
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their disputes through the arbitration, based on their agreement which fulfilled the “writing
requirement” of the arbitral validity.'8

To sum up, under the English law, the arbitration agreement is deemed to be in writing
as long as it is clear (from the documents / the communication) that the parties intended to
incorporate and be bound by such agreement, as held in Italian Delegation on Wheat Supplies
v Certain Exporting Houses.'8! And the means, by which the “writing requirement” is recorded,
are irrelevant, as any means suffice.!®? In this case, the UK takes a similar stance towards the
“writing requirement” as Germany, by laying down a broad spectre of possible circumstances
which fulfil the “writing requirement” of the arbitral validity.'®* But the UK goes actually
beyond the German legislation as it also allows partly oral agreements, which refer to some
already-written contractual terms and conditions, to fall within its section 5 of the UK
Arbitration Act'®, although this was not always the case, as held in Jardine Birske v Cathedral
Works Organisation.'® Even purely oral arbitration agreements can fulfil the “writing
requirement” under the common law rules, just not under the UK Arbitration Act and its
statutory protection.!86

Nevertheless, it is important to keep in mind that purely oral arbitration agreements are
extremely problematic for a number of different reasons. Firstly, any party to the arbitration
can revoke a power of an arbitrator, until an arbitral award is issued, as held in Lord v Lee.'®’
And secondly, if this situation occurs and the arbitrator’s powers are revoked, then the parties’
dispute has to be decided by a national court, as held in Aughton Ltd v MF Kent Services Ltd.'%®
This will, however, go against the parties’ wishes, who wanted to arbitrate their dispute so as
to avoid the disadvantages and burdens that come with the national litigation. And thirdly, if
the parties only agreed to arbitrate their dispute orally, and their arbitral award is already issued,

this award can only be enforced and recognized by the national court.!®’
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To conclude, when it comes to the “writing requirement” of the arbitration agreements,
as the mandatory contractual requirement, both Germany and the UK have a rather arbitration-
friendly approach. Their legislations and case-laws provide for a broad spectre of criteria under
which the “writing requirement” can be fulfilled, with the UK going even beyond Germany and
allowing for oral / partly oral arbitration agreements.!® This is beneficial to know for the parties
wishing to arbitrate their dispute under a law of one of these countries, since in this case, the
“writing” prerequisite of the arbitral validity should not really be a procedural burden. However,
it is still important for the parties to keep in mind that the most effective and efficient way of
agreeing on their arbitration is through the written arbitration agreement, so as to prevent any
potential issues stemming from a lack of the written arbitral terms and conditions (and their
gaps). Namely because the lack of the written arbitration agreement could potentially result

either in an ineffective arbitration or in a dispute which would have to be nationally litigated.

S. Arbitrability of the subject-matter at hand

A principle of arbitrability is another mandatory contractual requirement of the
arbitration agreement, which must be always complied with.!°! Based on this principle of an
objective arbitrability, a subject-matter of a dispute at hand must be capable of being resolved
through an arbitration, under a law applicable to the arbitration agreement.!*?> Thus, meaning
that the subject-matter, which is at a centre of the dispute, must fall within a scope of the arbitral
tribunal’s jurisdiction and powers, so as to ensure a validity of the arbitration itself.!”*> As held
in Larsen Oil and Gas Pte v Petroprod Ltd, it is presumed that ordinarily, any claims and
disputes are arbitrable, unless a language of the arbitration agreement makes it clear that some
particular matters are excluded from the arbitration — especially if the language of the agreement
is not “wide enough”.!* However, there are still some instances when the subject-matters are
not arbitrable and thus, they fall purely within a jurisdiction of the national courts (particularly
due to their public policy consequences).!?>

The most controversial issue, that lies at the heart of the arbitrability, is how the

arbitrability of the subject-matter is actually decided on — according to what law — the law
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governing a substance or the law governing a procedure of the arbitration?!°® The answer to
this question depends on whether the issue of the arbitrability is dealt with before the arbitral
tribunal, based on its Kompetenz-Kompetenz, or before the national court.'®’

When the issue of the arbitrability is decided on by the national court, it is generally
accepted that the lex fori applies — and it is usually irrelevant whether a situation at hand
concerns an enforcement of an arbitral award, a setting-aside of the arbitral award or just purely
a situation when one of the parties to the dispute claims that such dispute is non-arbitrable.!*®

But the issue of the applicable law is not as crystal-clear when the arbitrability is
contemplated by the arbitral tribunal — in this case, the prevailing law is the law applicable to
the arbitration agreement'®”, but in some instances, the lex arbitri is also applied.??’ Particularly
because the arbitral tribunal is often posed with a difficult question — if it chooses the law
governing the arbitration agreement (to deal with the issue of the arbitrability), and then it
comes to the enforcement of the arbitral award in another state with a different national law,
which states that the subject-matter of the award is not arbitrable (although it is under the law
of the arbitration agreement) — and vice versa - what can then be done about this situation??°!
And so in this case, when it comes to the applicable law in cases of the arbitrability, a practise
and a decision-making of the arbitral tribunal generally depends on a case-by-case basis.?*? But
as one may see, the arbitral tribunal is often posed with difficult questions when it comes to the
law governing the principle of the arbitrability, namely due to the many legal considerations
which it must take into account.?%

It is important to analyse, for purposes of this Thesis, what subject-matters are and are
not arbitrable when it comes to Germany and the UK. Firstly, according to the German law, all
disputes concerning an economic interest can be arbitrable - thus, the arbitrability goes beyond

purely commercial disputes.??* And even if the dispute does not relate to the economic interest,
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it can still be arbitrable, as long as the parties are “entitled” to reach a settlement with regards
to the dispute and its issue/s.?%

However, residential lease agreements are not arbitrable, among other matters — whose
non-arbitrability is governed by other German statutes — namely involving family law matters,
employment law matters, criminal law matters or even matters concerning a law of a
succession.??® Moreover, a specific attention must be also paid to claims which revolve around
the public policy considerations, such as anti-trust or insolvency claims.?’” For example, in a
case by the Higher Regional Court of Karlsruhe, the dispute related to the “rights of an
insolvency creditor” and the court ruled that the insolvency claims are indeed arbitrable.?%®
Nevertheless, as held by the Higher Regional Court of Berlin, if the subject-matter is non-
arbitrable under the German law, or is contrary to its public policy, then the arbitral award shall
be analysed at the court’s own initiative and should be neither recognized nor enforced.?*

On the other side, when it comes to the UK, its boundaries with regards to the subject-
matter arbitrability are much less clear than in the case of Germany. The UK Arbitration Act
does not define the arbitrable subject-matters, as it only states that both contractual and non-
contractual matters can be resolved by the arbitration.?! This broad approach towards the
principle of the arbitrability was also confirmed in Fiona Trust & Holding Corporation v
Privalov.?'! Moreover, in Aqaba Container Terminal Co v Soletanche Bachy France SAS, it
was further held that even if a dispute, between the parties, concerns some non-arbitrable
matters, this does not mean that the dispute as a whole cannot be subjected to the parties’
arbitration agreement.?!? Therefore, under the law of the UK, the issue of the arbitrability is
also decided on a case-by-case basis, as held in Fulham Football Club Ltd v Richards, although
the English courts have a rather arbitration-friendly approach when it comes to this principle.?!?
As was further stated in the Fulham Football Club Ltd v Richards case, when the English courts

decide on the arbitrability of some subject-matter, they must consider whether the matter relates
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to a public interest and thus, cannot be resolved within the boundaries of a “private contractual
process” 214

When it comes to the specific subject-matters, which are generally not arbitrable under
the common law, these relate to criminal law matters, family law matters, employment law

215’ as

matters (although contracts only between an employer and an employee can be arbitrable
held in Clyde & Co LLP v Krista Bates van Winkelhof)*'®, consumer disputes under a sum of
5,000 pounds®'’, cases when a state grants some right / protection (such as patents and
trademarks) and insolvency proceedings under the Insolvency Act 19862!% (this was the case,
for example, in Salford Estates Ltd v Altomart Ltd?!?). In addition to this, a specific attention
must be also paid to the disputes relating to the public interest — in this case, some necessary
safeguards must be undertaken, as laid down by the UK Arbitration Act.?2°

As held in Riverrock Securities Limited v International Bank of St Petersburg, a wording
of the arbitration agreement is extremely important, and the words chosen by the parties in their
agreement are meaningful, so if the parties want to arbitrate a broad number of disputes between
them, then their agreement (specifically its subject-matter) should be construed as broadly as
possible.??! And if this is the case, the English court/s can give a “normal” meaning to such
words and then even some insolvency claims, for example, can be arbitrated.??? Indeed, as one
may see, in cases of the subject-matter arbitrability under the law of the UK, it is rather hard to
draw a precise line between the arbitrable and the non-arbitrable matters. Namely because the
UK Arbitration Act does not exclude any specific non-arbitrable categories®?* and so all of the
discretion / decision-making is left to the English courts (as was shown by the case-law above).

To conclude, as discussed above, it is important for the parties to only arbitrate a dispute
that is actually capable of being resolved through the arbitration. Otherwise, if the parties’
dispute is successfully resolved and an arbitral award is rendered, and only then is it figured out

that a subject-matter of the arbitration is not arbitrable under the relevant law, then the arbitral
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award will be set aside under the NY Convention.?>* Moreover, the national courts in other
jurisdictions will also not be obliged to recognize and enforce the set-aside award, since under
the NY Convention, they have a legitimate ground to refuse a recognition / enforcement of the
arbitral award whose subject matter is not arbitrable under the relevant law.?* Thus, leaving
the parties with an only option — having to resolve their dispute once again, but this time through
a national litigation.

Moreover, this same outcome also applies to the arbitral award that is contrary to a
public policy of an enforcing state.??® According to an article V(2) of the NY Convention, not
only can the arbitral award be refused the recognition / enforcement due to the non-arbitrability
of its subject-matter, but also in cases when the award itself is contrary to the public policy.??’

Conclusively, as one may see, this mandatory contractual requirement of the principle
of arbitrability is of an outmost importance since some disputes are just generally not arbitrable
— although the practise in Germany and the UK shows a rather wide-ranging and a friendly
approach when it comes to the limits and boundaries of the arbitrable subject-matters. However,
the parties must still keep in mind that if some non-arbitrable matter will be, nevertheless,
arbitrated, this can result in different extensive issues with regards to the award’s enforcement
and recognition.??® Thus, not only prolonging the parties’ dispute resolution, but also making it

much more costly.
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6. Validity of the arbitration agreement under its governing law

Every arbitration agreement must be also valid under its governing law.??° This validity,
under the applicable governing law, is another mandatory contractual requirement, which must
be fulfilled by the parties wishing to arbitrate their dispute.??° The governing law is generally
determined based on a choice of the parties, but this is not always the case.?*! And so what
happens when the parties’ choice of the law is absent from the arbitration agreement? For
purposes of this Thesis, this issue will be discussed and analysed in detail in Chapter 2, under

a heading “Choice of the applicable law (substantive and procedural)”.

7. Conclusion of Chapter I

To conclude, this Chapter I discussed all the mandatory contractual requirements which
must be fulfilled by every single arbitration agreement — namely if the parties wish to resolve
their dispute through the arbitration, as an alternative-dispute resolution method.?*? These
mandatory contractual requirements namely include the consent to arbitrate, the capacity to
enter into the contractual relationship, the defined legal relationship between the parties, the
written evidence of the parties’ agreement to arbitrate in case of a present or a future dispute,
the arbitrability of the subject-matter at hand and lastly, the validity of the arbitration agreement
under its governing law.?3?

These mandatory contractual requirements are cumulative and apply to every single
arbitration agreement, regardless of a nature of the dispute at hand.?** Therefore, all of these
requirements must be fulfilled should the international commercial arbitration take place?®® —
because as was shown by this Thesis, if any of the six requirements are not fulfilled, then the
arbitration agreement as a whole is invalid and illegitimate under the rule of law.

Furthermore, as one may have seen from this Chapter I, there are many potential legal

issues which can arise if any of the mandatory contractual requirements are not fulfilled — as
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analysed in this Chapter with regards to each and every one of the requirements. Unfortunately,
these potential issues can only result in different procedural burdens for the parties. Thus, the
parties should be careful when drafting their arbitration agreement, so as to ensure that it
complies with all of the mandatory contractual requirements, as enumerated above, so as to
prevent any potential issues from arising and prolonging a resolution of their dispute.

Nevertheless, if the parties are, for some reason, unable to arbitrate their dispute (for
example if their dispute is not arbitrable or if their arbitration agreement is invalid and the
invalidity cannot be corrected), then their only option left is to resolve their dispute through a
national litigation — should they wish to have a binding ruling with regards to their legal issue.
However, the parties must keep in mind that the national litigation has many disadvantages,
which the parties most likely want to avoid, especially by choosing the arbitration — since all of
these disadvantages are absent when arbitrating one’s dispute.?3

First of all, the national litigation is public, and not confidential like the arbitration, and
unfortunately, this publicity of the dispute can often damage the parties’ business
relationship.?*” Secondly, what often happens throughout the national litigation is that the
parties’ different claims are brought before different national courts, and so there is no neutral
single forum — as a result, the parties generally face many procedural issues.?*® Thirdly, the
national litigation does also not offer any party autonomy, since the parties cannot choose
different aspects concerning their litigation, such as the governing law, the language of the
proceedings, the seat of their dispute, etc.?* Fourthly, the national litigation also lasts for a
significantly longer period of time than the arbitration, namely due to its many procedural
burdens — a possibility of appeals being one of them, whereas the arbitral awards are final 24
Lastly, if the parties nationally litigate their dispute, this does not ensure that a decision of the
national court will be enforceable in a foreign country, since the national courts are not obliged
to recognize a foreign judgment (based on a doctrine of comity, as held in Hilton v Guyot).>*!

Therefore, as one may have seen from this Chapter I, it is indeed essential to fulfil all of
the mandatory contractual requirements when concluding the arbitration agreement, so as to

ensure its validity and legitimation under the rule of law. Otherwise, many legal issues and

procedural burdens may emerge for the parties to the dispute. Furthermore, when it comes to
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these mandatory contractual requirements, the positions of Germany and the UK are very
similar, since both of these countries have a rather arbitration-friendly approach with regards to
the arbitration agreements — so as to ensure and support the arbitration of as many disputes as

possible.
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Chapter 11

Fundamental provisions of the arbitration agreements

There are certain fundamental provisions that should be covered and discussed by every
single arbitration agreement, because without such provisions, the agreement itself is essentially
incomplete and poorly-drafted. Therefore, when drafting the arbitration agreement, the parties
to a dispute most not only comply with some mandatory contractual requirements, but they
should also ensure that their agreement lays down certain fundamental provisions. Only then
can the parties take an advantage of an efficient and effective arbitration.

In order to properly analyse this second legal question imposed by this Thesis, that being
the fundamental provisions that should be laid down by every arbitration agreement, different
issues must be discussed. The issues being as follows: What are the fundamental provisions that
should be laid down and discussed by every arbitration agreement? Are these provisions
cumulative? And even more, what are the potential legal issues that may arise if any/some of
the fundamental provisions are not included in the arbitration agreement?

The fundamental provisions that should be laid down by every arbitration agreement, in
order for such agreement to be complete and well-drafted include, but are not limited to:

1. Multi-tiered clause,
Type of the arbitration,
Language of the arbitration,

2
3
4. Choice of the applicable law (substantive and procedural),
5. A composition of the arbitral tribunal,

6

Confidentiality.
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1. Multi-tiered clause/s (“ADR-clause/s”)

Nowadays, multi-tiered clauses have become an increasingly popular and attractive
method of resolving disputes.?*?> They have started evolving in the United States in the late
1970s, and later on became very popular in Europe, during the beginning of the 1990s.24

The multi-tiered clauses are essentially an amicable alternative to arbitration.?** These
clauses provide for an escalating sequence of different informal dispute resolution methods,
which are chosen and which should be, thus, followed by the parties.?*> And only if such
methods fail, can the parties commence an arbitration, as their last resort.?*® These clauses can
be fundamental for the parties, since they can provide for a friendly and an informal resolution
of their dispute, without a need to turn to a formal and a hostile environment, which the
arbitration itself can often be.?*

Nevertheless, although the multi-tiered clauses have many advantages, there are also
some risks that come with them.?*® These clauses are generally included in an agreement
without any specific discussion or attention to detail with regards to their content.?** Thus, many
of such clauses are often poorly drafted and as a result, they can be ineffective and
unenforceable.?’’ Nowadays, there are many opposing views with regards to the multi-tiered
clauses.?>! Some scholars argue that negotiation and mediation, even if established by a well-

drafted multi-tiered clause, is always unenforceable due to its “consensual and non-

determinative” nature.?>? On the other side, other scholars argue that negotiation and mediation
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can be still binding on the parties to the dispute, if the multi-tiered clause is written in such a

way that its binding nature is clear.?>

This was the case, for example, in Sulamerica CIA
Nacional de Seguros SA and others v Enesa Engenharis SA and others, where mediation was
part of a multi-tiered clause, but such clause was not enforceable, because the clause was vague
and did not cover some key provisions — even though the parties’ intentions to be bound by
such clause, at the time of entering into such agreement, were clear and recognized by the

t.24 Therefore, the way that the multi-tiered clause is written is immensely important,

cour
because if the wording of such clause is unclear and does not provide for a certainty with regards
to the intentions of the parties, then such clause can only bring out more problems, instead of
resolving them.??

So what issues may arise if the multi-tiered clauses are incompletely and/or incorrectly
drafted? As mentioned previously, the ADR-methods are generally unenforceable, and thus
ineffective, if they are laid down by poorly and inconsistently drafted clauses, without any
attention to their importance and detail.>>® In such case, the parties cannot be forced and obliged
to follow the ADR-methods and as a result, have to turn to arbitration, as their last step in the
sequence of many other.”®” And even more, issues concerning the ADR-methods also bring
about additional disputes with regards to the enforceability and legitimation of the multi-tiered
clause — which is neither wanted nor needed by the parties who already have another dispute at
their plate.?*®

Both courts and arbitral tribunals have different views in different jurisdictions when it
comes to the nature of the multi-tiered clauses and whether they are binding/mandatory or
not.> But the general view is that the parties decide if the multi-tiered clause should or should

not be binding — based on their drafting and wording of such clause.?®® The usage of words such

as “may” (ICC Case No. 10256)*%! or “however” (ICC Case No. 4229)*%? mean that the parties
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see their ADR-methods as optional and thus, they can submit their dispute to arbitration
whenever they like.?> What makes the ADR-methods as optional is the vagueness of the
clause’s wording.?%* On the other side, the usage of obligatory words, such as “shall” (ICC Case
No. 9984)*%°, makes the clause itself binding on the parties, who have to first undergo through
the different ADR-methods and only if they are unsuccessful, and the parties showed their effort
throughout such methods, can the dispute at hand be arbitrated.?¢¢

However, when it comes to the dispute of non-compliance and/or unenforceability of
the multi-tiered clause, parties, who generally do not want to comply with such clause, argue
that this issue relates to a jurisdiction of the arbitral tribunal — and if the arbitral tribunal does

267 The view of many

not have the jurisdiction, this issue must be left to the national courts.
scholars and leading authorities of international commercial arbitration, including a prominent
Gary Born, is that conditions precedent, when it comes to arbitration, are not a jurisdictional
matters, but rather matters that should be resolved by arbitrators.?%3

The same approach can be found in Germany, where multi-tiered clauses are becoming
more and more popular.?®® The German Federal Court of Justice ruled, in two of its cases, that
the issue of non-compliance with the multi-tiered clause is a matter of an arbitral admissibility
and not a matter of the tribunal’s jurisdiction.?’® Therefore, if such issue arises, the arbitral
tribunal has indeed the jurisdiction to rule on such matter.?’! As a result, if the multi-tiered
clause is not complied with, the jurisdiction of the tribunal as well as its decision regarding this
matter cannot be used as a ground for challenging and setting aside of the arbitral award.?”

Furthermore, the UK follows this same approach. As held in Republic of Sierra Leone

v SL Mining Ltd, non-compliance with the multi-tiered clause is a question of the arbitral

admissibility and not a question of the arbitral tribunal’s jurisdiction.?’®> Thus, in this case, the
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arbitral award also could not be challenged based on the lack of arbitral tribunal’s jurisdiction
(laid down by a section 67 of the UK Arbitration Act).?’*

To sum up, the multi-tiered clauses are becoming more and more common in the
arbitration, since they provide for a more cost-effective and a time-effective solution for the
parties and their dispute.?’”> However, it is important that the parties comply with such clause,
once it becomes part of their arbitration agreement and once their dispute arises.?’® Even if
many countries have a friendly approach when it comes to upholding the arbitration agreements,
the arbitral tribunals still have a wide discretion of staying the proceedings and/or imposing
many sanctions on the parties not complying with the multi-tiered clause, as a condition
precedent to the arbitration agreement.?’”” As discussed above, the pro-arbitration approach can
not only be seen in Germany and the UK, but also in other countries where the arbitration is a
common alternative-dispute resolution method.?’® The principle that the non-compliance with
the multi-tiered clause is a question of the arbitral admissibility and not a question of the
tribunal’s jurisdiction was also further confirmed, for example by the Singapore Court of
Appeal in BBA v BAZ?” and BTN v BTP?®’, or even by the United States Supreme Court in BG
Group v Republic of Argentina.?®' Conclusively, the multi-tiered clauses can bring many
advantages for the parties to the dispute, but only if the contract, within which they are included,
is drafted carefully in a “sufficiently clear and certain” way, as held in Emirates Trading Agency
LLC v Prime Mineral Export>%? Otherwise, if the wording is uncertain, such clauses may not
be enforceable and the parties cannot be obliged to comply with them, resulting in a fruitless

alternative-dispute resolution method/s.??
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2. Type of the arbitration

If the parties include a multi-tiered clause in their arbitration agreement, and the parties’
efforts to resolve their dispute based on such clause are unsuccessful, then the arbitration has to
be commenced, as the parties’ last resort.?8* However, before the commencement of arbitration,
the parties must firstly choose the type of arbitration that they wish to proceed with.%5 The
reason for this is rather simple — every arbitration is subjected to some procedural rules which
govern the arbitration proceedings themselves.?®® These rules govern, for example, a
composition of the arbitral tribunal or how the written proceedings and the hearings themselves
should be conducted.?®” And these procedural rules are determined on the basis of the type of
the chosen arbitration — if the parties choose an ad hoc arbitration, then they can choose and
decide themselves on the procedural rules which they prefer, but if they choose an institutional
arbitration, then such institution has its own rules of procedure which must be strictly followed
by the parties.?%8

Nevertheless, each of these types of the arbitration may create some potential issues and
disadvantages for the parties to the dispute, which the parties should beware of when drafting
their arbitration agreement.?®® Otherwise, these issues can affect an overall success of their
arbitration.

The ad hoc arbitration is the type of arbitration that is “failor-made” for the parties at
hand.?®° Meaning that the parties can shape all of the procedural aspects of their arbitration by
choosing a specific procedural law that meets and fulfils their needs, wishes and intentions.?*!
Nowadays, the most common procedural rules are the UNCITRAL Arbitration Rules, since the
parties generally prefer that such rules are not based on any specific arbitral institution?*2, but

are rather derived from the United Nation itself.2?3
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However, the success of the ad hoc arbitration depends purely on a cooperation of the
parties and their lawyers.?** Otherwise, if the cooperation between the parties is unsuccessful
and/or one of the parties wishes to delay/prevent the arbitration proceedings, he/she can always
do so by not complying with different arbitral procedural rules.?*> This can be achieved namely
by rejecting to appoint an arbitral tribunal — and if this is the case, then the non-existence of the
arbitral tribunal results in a pointless arbitration agreement, since there are no arbitrators that
could oblige the unwilling party to comply with the arbitration, as the contractually chosen
dispute resolution method.?*® Even if both of the parties with to proceed with the arbitration in
order to resolve their dispute, another potential issue may arise when it comes to the necessary

297 These are, for

procedural aspects that the parties must mutually discuss and agree on.
example, a place of the arbitration or a language which should be used by the parties, their
lawyers and by the arbitrators — as will be discussed later on in this Thesis. Thus, the cooperation
of the parties is not only necessary when it comes to the commencement of their arbitration, but
also when it comes to its composition — particularly because of the parties’ enormous autonomy
when it comes to the arbitration.?”®

Conclusively, as one may see, there is a rather significant potential issue which may
occur when it comes to the ad hoc arbitration — that being the lack of the cooperation between
the parties and as a result, the arbitration being unsuccessful.?® It is important for the parties to
the dispute to keep one thing in mind, particularly when the dispute arises between them. That
is the fact that the parties chose the arbitration themselves, by putting in place their arbitration
agreement, in order to prevent a resolution of their dispute through a national litigation as well
as to avoid all the negative aspects that come with it, which were mentioned in the Conclusion
of Chapter 1. Therefore, the advice for the parties would be to always cooperate and allow for
the commencement of their arbitration, regardless of the fact that they have chosen the ad hoc
arbitration and there may be no arbitral tribunal to oblige them to arbitrate their dispute.>*

Otherwise, what is the point of the arbitration agreement, whose aim was to make the dispute

as easily resolved as possible, if it only ends in further conflicts and procedural burdens?
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Furthermore, based on the institutional arbitration, the parties administer their dispute
by choosing a specific arbitral institution and its own procedural rules.>*! Therefore, the arbitral
institution provides for a so-called procedural “rulebook” which must be strictly followed by
the parties.’*> When it comes to the potential issues which may arise with regards to the
institutional arbitration, they are of a less significance as in the case of the ad hoc arbitration.
Because if the parties choose the institutional arbitration, they agree that the arbitral tribunal
will be established by the arbitral institution and as a result, the parties cannot prevent the
creation of such tribunal which can, in return, oblige and compel the parties to cooperate with
the arbitration proceedings.’* Thus, the parties’ ability to delay/prevent the commencement of
the arbitration is not really possible, as is the case in the ad hoc arbitration. Nevertheless, there
are not really any issues when it comes to the institutional arbitration, rather only a few
disadvantages that come with it — such as high administrative fees for the assistance of the
arbitral institution, many procedural steps that the parties have to comply with (and which can
lead to delayed and longer proceedings), as well as unrealistic time frames set out by the arbitral
institution/tribunal, that the parties are obliged to follow.3%*

When it comes to the institutional arbitration in Germany, the most-known arbitral
institution is the German Institution of Arbitration (DIS).3% According to the latest DIS
Statistics, there were, in total, 165 DIS proceedings in 2020, whereas the year before, the
number of DIS proceedings was a bit lower, that being 151.3% Nevertheless, there are also other
qualified permanent institutions, such as the “Hamburg freundschaftliche Arbitrage”, which
became a permanent arbitral institution upon a qualification by the German Federal Supreme
Court — based on the institution’s usage of its own arbitration rules.>?’

Furthermore, in the UK, the most-known known arbitral institution is the London Court

of International Arbitration (LCIA).3% In comparison to DIS, the LCIA statistics show a higher
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usage of this arbitral institution.’® In 2018, there were 317 arbitrations under the guidance of
LCIA, in 2019 the number was 395 and in 2020, there was a significant increase in the LCIA’s
usage as there were 444 arbitrated disputes.®!°

However, even though these arbitral institutions from Germany and the UK are
commonly used by the parties on a yearly-basis, their usage cannot be compared with the usage
of other, much famous, arbitral institutions. Such as the International Chamber of Commerce,
which is the leading arbitral institution in the European Union.*!! For example, in 2020, the
ICC dealt with 946 cases?!2, which is indeed a much higher number than the amount of recorded
cases by DIS and LCIA 313

To conclude, the arbitration proceedings cannot be commenced unless the parties
choose the type of the arbitration that they wish to proceed with — either the ad hoc or the
institutional arbitration.*'* As one may have seen, there are some potential issues which may
arise when it comes to the ad hoc arbitration. Nevertheless, this type of the arbitration can be
specifically tailored to the parties’ needs and wishes with regards to their dispute resolution.?!
On the other side, although there are not really any potential issues with regards to the
institutional arbitration, there are still some disadvantages that come with it. However, this type
of the arbitration ensures that even if one of the parties is not willing to cooperate when it comes
to the dispute resolution, such party can be forced to comply, due to the certain existence of the
arbitral tribunal, established by the arbitral institution.3!6

Therefore, it is important for the parties, before the commencement of their proceedings,
to weight both types of the arbitration so as to choose the type that fits their intentions, needs

and wishes the most — depending on the specifics of each case.
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3. Language of the arbitration

International arbitration, which is at the centre of this Thesis, has a difficult role of
settling disputes where different linguistic and cultural environments are at stake.*!” And it is
important to note that an official language of a state, where the proceedings are happening, does
not determine the language of the arbitration itself — although this is actually the case of national
courts.>!8 Therefore, it is immensely important for the parties to expressly choose the language
governing their arbitration proceedings, so as to ensure a smoothness of their dispute resolution
process.’!” The appropriate language of the proceedings does not only ensure an equality and a
due process rights for the parties, but it is also decisive when composing an arbitral tribunal and
when interacting, if necessary, with national courts.>2°

Based on a principle of a party autonomy, the parties themselves should expressly agree,
in their arbitration agreement, on the language of their proceedings.??! Many arbitral institutions
and their rules support the autonomy of the parties and their free designation of the applicable
language — as is the case for the ICC Rules*?? or the UNCITRAL Rules.3?3 The parties should
take an advantage of their autonomy and should cooperate and choose the applicable language
that suits both of their linguistic and cultural needs.>?* Especially because the arbitration is a
consensual process, and so if the parties cannot even agree on the language applicable to their
dispute resolution, it is then highly unlikely that they will successfully resolve their legal issues
at hand.’?> Even more, the parties should keep in mind that they chose arbitration, as their
preferred dispute resolution method, so as to exploit the main advantages of the arbitration,

whilst avoiding the many disadvantages that are at stake when litigating before a national
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court.>?® Thus, not agreeing on the applicable language of the arbitration goes against a logic of
choosing this dispute resolution method in the first place, as a purely consensual process.
Nevertheless, when drafting the arbitration agreement and deciding on the language
applicable to the arbitration proceedings, the parties should keep in mind two potential issues
which may potentially occur — but which can be easily prevented by the parties themselves.
Those issues being when, firstly, there is no explicit determination of the language of the
arbitration and secondly, when the arbitration documents / submissions are drafted in a vague

language.

No explicit determination of the language:

Firstly, what happens if there is no explicit determination of the applicable language of
the arbitration? In such case, it is generally up to the arbitral tribunal to decide on the applicable
language.®?” Some institutional arbitration rules provide the tribunals with a guidance as to how
such language should be chosen (such as the ICC Rules)*?®, whilst other rules remain silent on
this issue (such as the UNCITRAL Rules)*?’. Based on the principle of Kompetenz-Kompetenz,
the arbitral tribunal can either determine the language of the proceedings based on an implicit
choice of the parties (if there is any)*3? or it can decide itself on the applicable law, either based
on its discretion or based on the default institutional rules (if applicable).’’! However, the
language of the arbitration proceedings is generally determined on a case-by-case basis, based
on the particular facts of each case**? — in addition to that, the arbitral tribunal should,
particularly, consider the language/s of the parties at hand, as held in ICC Case No. 7862.33
But the rule still stands that to avoid any procedural burdens and delays in a dispute resolution

process, the parties themselves should expressly agree on the language of their proceedings —
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especially if they choose the arbitration, as the dispute resolution process which is characterised
by its consensual nature.?3*

This same approach is also supported by Germany. Based on a section 1045 of the
German Code of Civil Procedure, the parties are autonomous in choosing the applicable
language/s governing their arbitration.?*> This was also confirmed by the Berlin Court of Appeal
in its case-law.>3® However, if the parties cannot agree on the applicable language, or if their
choice is simply missing, then the choice of the language is up to the arbitral tribunal.’” And
even though the arbitral tribunal has the Kompetenz-Kompetenz, there are some aspects which
the tribunal must always consider when choosing the applicable language — particularly the
interests of both of the parties, a language of a contract between the parties or even a
correspondence which took place between the parties prior to their contract-signing.>3®

On the other side, the UK follows the same approach as Germany when it comes to the
language of the arbitration. Under the UK Arbitration Act, particularly a section 34, the parties’
autonomy is recognised, since the parties have a right to agree on “any matter”.>* Thus, also
including the language of their dispute.>*® In the absence of the parties’ choice, the arbitral
tribunal has a discretion to decide on all of the matters concerning a procedure and an evidence,
including the language of the arbitration.>*!

Conclusively, it is necessary for the parties to expressly agree on the language governing
their arbitration. And secondly, it is advisable that the parties choose the language that meets
both of their needs, so as to avoid any practical, legal and cultural obstacles.*** In cases of an
international commercial arbitration, English is considered to be a lingua franca’*® - for
example, in 2020, the ICC awarded 80% of its awards only in English, although it is an

institution based in France.’**
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But most importantly, the parties must keep in mind that they simultaneously agreed on
the arbitration, as their preferred dispute resolution method. And because the arbitration is
indeed a purely consensual process, its success depends solely on the parties” cooperation®* —
and if the parties cannot even agree on the language governing their arbitration proceedings,

then that leaves a very little room for an efficient and effective resolution of their dispute.

Vague language of the arbitration:

In cases of the language governing the parties’ arbitration, there is another potential
issue that may arise. More specifically, what happens when the parties choose the applicable
language of their arbitration, but they choose it without a proper consideration (namely if one
of the parties cannot fully comprehend and understand the language)? And as a result of such
actions, their arbitration documents / submissions are drafted in a vague way and a need for an
interpretation occurs — affecting the efficiency and effectiveness of their arbitration
proceedings?

In this case, an arbitral tribunal (or a national court) is given an important role of a
contractual interpretation, with an aim of figuring out the parties’ intentions with regards to the
different aspects of their arbitration (both substantive and procedural).*® The contractual
interpretation, however, depends to a large extent on the law governing the arbitration
agreement.>*’ Therefore, for purposes of this Thesis, the contractual interpretation in cases of
Germany and the UK will be looked at — particularly in cases of a vague language of the
arbitration agreements. However, as one will see, a significant difference appears in cases of
the contractual interpretation with regards to these two jurisdictions — Germany, as a civil law
country, prefers a subjective interpretation, whereas the UK, as a common law country, prefers
an objective interpretation.®*®

The contractual interpretation in Germany is a two-step process.**® Therefore, if the

parties choose the German law, as the law of their arbitration agreement, then they must obey
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this two-step process when interpreting their arbitration agreement.’*° Firstly, under the law of
Germany, the arbitral tribunal must look at the real intentions of the parties, instead of analysing
the “literal meaning” of the words used in their arbitration agreement.*>! By doing so, the
arbitral tribunal must determine whether the parties’ real intentions, with regards to a meaning
of their contractual provision/s, are aligned into one common ground, as held in BMT Marine
and Offshore Survey Ltd v Lloyd Werft Bremerhaven GmbH >>* As further held by the Federal
Supreme Court of Germany, if the parties’ real intentions are indeed aligned, then such
intentions will determine the meaning of the contractual provision/s and there is no need to
“regard to anything else”.3>3 But depending on the particular case, the arbitral tribunal may also
consider commercial practice and good faith requirements, if necessary for a further gap-
filling.>>* This first step of the contractual interpretation is defined as subjective.’>

However, if the arbitral tribunal cannot find the real and common intention/s of the
parties, then the contractual provisions must be objectively interpreted.’*® In this case, the
arbitral tribunal should review all of the available evidence so as to figure out the meaning of
the contractual provision/s — the evidence including, for example, a pre-contractual
communication, a purpose of the parties’ contract and its wording as well as the commercial
interests of the parties.?>’

Conclusively, when it comes to Germany and the contractual interpretation, the first step
is to always determine the meaning of the contractual provisions, specifically by looking at the
subjective intent/s of the parties at hand.*>® And if this is not possible, only then should the
arbitral tribunal rely on the objective approach.’*® These principles of the German contractual
interpretation are indeed general and can, therefore, not only apply to contracts as such, but also
to the arbitration agreements, when governed by the law of Germany.>°

The same can be said for the UK — the English courts have many precedents when it

comes to the contractual interpretation, which do not only apply to the general contracts, but

contracts-.pdf> accessed 26 June 2022 (What do the words mean: Different approaches to the interpretation of
contracts).

350 ibid.

351 German Civil Code (no 117) 133.

352 BMT Marine and Offshore Survey Ltd v Lloyd Werft Bremerhaven GmbH [2011] EWHC 32 (Comm) (BMT
Marine and Offshore Survey Ltd v Lloyd Werft Bremerhaven GmbH).

353 Decision of the Bundesgerichtshof (1983) IVa ZR 80/82.

354 German Civil Code (no 117) 157.

355 Interpretation of Contracts: Concluding Comparative Observations (no 348) 5.

356 ibid. 3.

357 BMT Marine and Offshore Survey Ltd v Lloyd Werft Bremerhaven GmbH (no 352).

358 ibid.

359 ibid.

360 What do the words mean: Different approaches to the interpretation of contracts (no 349).

48



can be also used when interpreting the vague provisions of the arbitration agreements.’®! As
mentioned above, the English courts interpret the contractual provisions objectively.’®* Based
on this objective interpretation, the contractual provisions should be generally interpreted by

29363

giving the words their “natural and ordinary meaning — thus, by looking at the exact

language used in the contract or in the arbitration agreement, rather than by going outside the
“four corners” rule.’%

However, during the late 20™ century, the contractual interpretation under the English
law has started developing a more liberal approach, with a significant ruling in Investors
Compensation Scheme v West Bromwich Building Society.>®® In this case, and in many other
following, the court moved away from a traditional approach of a literal interpretation and
argued that if the contractual language seems incorrect, then the parties should not be attributed
an intention that they simply cannot have.’®® The contractual provisions should be rather
determined by analysing the meaning that they convey to a reasonable person, in connection
with a background and a context information available to such person at the time of the
contract.’®” This ruling was also supported by Chartbrook Ltd v Persimmon Homes Ltd.>%
Moreover, the literal approach towards the objective interpretation was further expanded by a
court in Wood v Capita Insurance, where it was held that to determine the meaning of the
contractual provisions, the court should also consider a business common sense of the parties
at hand - particularly in commercial cases, inclusive of an international commercial
arbitration.3®

However, it is important to note that even if the more liberal approach towards the
objective interpretation (of vague contractual provisions) has been generally proven under the
law of the UK, the position of the courts still depends on a case-by-case analysis. There are still
cases where the vague contractual provisions are interpreted according to the strict objective

approach, such as in Arnold v Britton, where the court held that even though the business
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common sense of the parties is indeed important, the actual and exact language, used in the
contract (or in the arbitration agreement), must not be undermined.*”°

To conclude, when comparing the jurisdictions of Germany and the UK, one can see
that the German law is much more flexible and liberal when it comes to the interpretation of
the vague / unclear arbitration agreements. More specifically, when it comes to the
interpretation under the German law, the court will interpret the agreement by looking at the
subjective intentions of the parties at hand — and only if this is not possible will the court rely
on the objective interpretation.’’! On the other hand, in case of the arbitration agreement
governed under the law of the UK, the general approach of the courts is to interpret the
arbitration agreement objectively — particularly by analysing the exact wording used in the
agreement.3’> However, as one could see above, this objective approach, under the law of the

UK, has lately been much more flexible.>”

Conclusion:

The parties wishing to arbitrate their dispute should keep in mind, once drafting their
arbitration agreement, that the wording and the language chosen by them is indeed extremely
important and should not be underestimated. Because if they draft their arbitration agreement
poorly, then a further dispute may arise between them with regards to the interpretation of the
vague and unclear contractual provisions — the same applies if the parties choose the language
that they cannot fully understand and such a lack of the knowledge will be also mirrored in the
chosen wording of their arbitration agreement. And in case of these potential situations, the
arbitration agreement will be interpreted according to its governing law*’* — whether the
contractual interpretation will be subjective and liberal, as is the case under the German law, or
whether the interpretation will be stricter and objective, as is the case under the law of the
UK.375

At the end, these above-mentioned potential issues can be easily prevented by the parties
if they, firstly, choose a logical language governing their arbitration (that all of the parties fully

understand / comprehend). And secondly, if the parties draft their arbitration agreement in a
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detailed way, whilst paying attention to the wording chosen by them. The parties should namely
keep in mind that the arbitration is a consensual process and that the parties have a procedural
autonomy, which should be used to its advantage and not misused even before the proceedings

themselves start.37¢

4. Choice of the applicable law

The law governing the arbitration agreement:

The importance of choosing a law governing the arbitration agreement is extremely
underestimated.?”” Parties to a dispute, once drafting their arbitration agreement, rarely choose
the law applicable to their arbitration agreement.’’® Conclusively, giving rise to different
complexities as well as to lengthier and more costly proceedings — which the parties must be
prepared to bear, as a result of their underestimation.3”

But why is the choice of the law governing the arbitration agreement so necessary? Isn’t
it possible for the parties to simply assume that the law governing their commercial contract
will be also applied to their arbitration agreement, once a dispute arises?*%°

The law governing the arbitration agreement determines a number of matters in relation
to the agreement itself, namely a validity, interpretation, formation, termination as well as any
assignment and waiver of rights under such agreement.*8!

Traditionally, it was argued that the law governing the contract is also the same as the
law governing the arbitration agreement and that these two may rarely vary, as held, for
example, in Channel Tunnel Group Ltd v Balfour Beatty Construction Ltd.*3> However, based
on a principle of a separability, the arbitration agreement is separate from the contract with

which is it associated®®?, and this principle is also recognized by different international rules of
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the arbitration, such as the Model Law.3%* However, it was argued in different cases that the
principle of the separability does not mean that the contract and the arbitration agreement are
two completely separate documents, as held in Hussman Ltd v Development.’®> As further
argued in BCY v BCZ, the arbitration agreement should be only separate from the main contract
in cases when a validity of the arbitration agreement is at stake — therefore, when the main
contract is invalid, the arbitration agreement must be considered to be a separate document,
from the contract itself, in order to ensure its validity and effectiveness.’3® Although the
principle of the separability is not absolute, it is now well-established that such principle still
provides for a possibility of two different laws governing the main contract and the arbitration
agreement, as held in Sulamérica Cia Nacional De Seguros SA & Ors v Enesa Engenharia SA
& Ors=% Furthermore, as was also ruled in an /CC Case No. 3572, the arbitration agreement
can be governed by a law different than the law governing the contract itself**® — although it
does not mean that the law of the contract and the law of the arbitration agreement must always
differ, as held in ICC Case No. 4131.3%° However, the case-law practise shows that it is common
for the law of the arbitration agreement to be different from the law of the main contract, as was
demonstrated, for example, in an ICC Case No. 1507°*°
Cia Nacional De Seguros SA & Ors v Enesa Engenharia SA & Ors.>*!

or in a significant ruling Sulamérica

Moreover, the parties generally include an express choice of the law governing their
commercial contract.>*? But this is rarely the case when it comes to the arbitration agreements,
which are often silent with regards to its applicable law.3*> But why is that? As mentioned
above, the law of the arbitration agreement can and may differ from the contract itself and
therefore, it is important that the parties expressly choose a law governing their arbitration

agreement and that they do not just assume that the law of their contract will automatically
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apply to their arbitration agreement, once their dispute arises.’** Otherwise, if the parties
underestimate this issue when drafting their arbitration agreement, the lack of the express choice
of the law governing their arbitration agreement will result in further complexities.*** In such a
situation, and in order to figure out what law should govern the arbitration agreement, the choice
of law rules will be applied to resolve this issue — generally by the arbitral tribunal, based on its
Kompetenz-Kompetenz and based on international commercial arbitration rules*®, such as
article 28(2) of the Model Law.**” However, the need for the choice of law rules may result in
an application of a law that the parties wanted to avoid in the first place.*®

So what choice of law rules are applied in the absence of the express choice of the law
governing the arbitration agreement? For purposes of discussing how the law governing the
arbitration agreement should be established, in the absence of the express choice, no specific
distinction between civil law and common law will be addressed.’*® Because in case of a
missing applicable law of the arbitration agreement, this issue must be resolved from an
international perspective — as also argued by many scholars, namely Gary Born.*?° As will be
discussed below, the international commercial arbitration practise also supports this view.*! If
there is no expressly chosen law governing the arbitration agreement, then the arbitral tribunal
must look at the international case law practise with regards to this issue, in order to see how
other tribunals decide on the law governing the arbitration agreement, when the parties have
not done s0.*2 However, some smaller comparisons between the law of the UK and Germany
will be demonstrated.

Furthermore, although it is advisable to always provide for the express choice of the law
governing the arbitration agreement**?, the case law concerning the lack of such choice is rather
extensive and clear — luckily for the parties who have underestimated this matter. The most
predominant case is the above-mentioned Sulamérica Cia Nacional De Seguros SA & Ors v
Enesa Engenharia SA & Ors.*** In this case, the court provided for a three-stage test when

determining the law governing the arbitration agreement, in the absence of the parties’
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choice.* The three-stage test is as follows. Firstly, if there is an express choice of the law
governing the arbitration agreement, then this choice shall prevail.**¢ Based on the principle of
party autonomy, the arbitral tribunal must respect the law chosen by the parties*’” — as supported
by National Thermal Power v Singer?’® or by Aastha v Thaicom.**

However, if there is no express choice of the law governing the arbitration agreement
and its substance (as is usually the case), then the arbitral tribunal must analyse whether there
is an implied choice of the law (governing the arbitration agreement) by the parties to the
dispute.*!® The implied choice of the law is determined by looking at the intentions of the parties
as well as by analysing different facts and circumstances of the case at hand.*!! In the
Sulamérica case, the arbitral tribunal ruled that (based on this second stage of the test) if the
parties have expressly agreed on the law governing their commercial contract, then they have
impliedly chosen this law to also govern their arbitration agreement (unless there are “powerful
factors” stating otherwise) — because the express choice of the law governing the contract is an
indication of the parties’ intentions with regards to their arbitration agreement.*!? As further
held in an /CC Case No. 6840, it is “reasonable and natural” for the same law to apply to the
main contract as well as to the arbitration agreement.*'> This second stage of the test was
supported and relied on in many other cases — where the arbitral tribunals also found that the
express choice of the law governing the contract is an implied choice of the law governing the
arbitration agreement — for example in BCY v BCZ*#, Arsanovia Ltd & Others v Cruz City*',
Sonatrach Petroleum v Ferrell Int*'® or in Leibinger v Stryker Trauma GmbH.*'" However, it
cannot be assumed that the parties impliedly chose the law governing their contract to also
govern their arbitration agreement if the law of such contract would invalidate the arbitration
agreement itself.*'® Because under a validation principle, as held in Sulamérica, the parties

should only choose the law which will ensure that their arbitration agreement is valid and
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effective.*'” And in this present case of Sulamérica, the main contract was governed by a
Brazilian law, which would invalidate the arbitration agreement and so such law could not had
been impliedly chosen by the parties to the dispute.*?° As a result of this, the court had to look
at the third-stage of its test for determining the law governing the arbitration agreement.**!

Therefore, what happens when the parties neither expressly nor impliedly choose the
law governing their arbitration agreement or they choose the law which will invalidate their
agreement?*?? In this case, the arbitration agreement will be governed by the law with which it
has the “closest and most real connection”.**> The court in Sulamérica argued that this is
generally the law of the seat of the arbitration — thus, in the present case, the seat of the
arbitration was London and so an English law was determined to be the law governing the
arbitration agreement.*?* This was also confirmed in Habas Sinai v VSC, where it was held that
the law of the seat is the law with which the arbitration agreement has the “closest and most
real connection”, especially when there is no express or implied choice of the applicable law
(to the arbitration agreement) by the parties to the dispute.**> The exact same reasoning was
also concluded in C v D.**¢ Even more, this approach is also supported by the NY Convention,
in its Article V(1)(a), which states that if the parties’ choice with regards to the law governing
their arbitration agreement is absent, then the agreement should be governed by the law of the
seat.?’

Conclusively, based on the Sulamérica judgment, the arbitral tribunals have a clear and
certain three-stage test which they can rely on when determining the law governing the
arbitration agreement.*”® The law of the arbitration agreement can be either determined by the
parties’ express choice, implied choice or lastly, according to a legal system with which the
arbitration agreement has the “closest and most real connection” **°

However, it is extremely important to see how other tribunals have interpreted this test,
particularly with regards to its second stage — the parties’ implied choice of the law governing

the arbitration agreement. When it comes to this second stage of the test, as held in Sulamérica,
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presumed to apply to the arbitration agreement — the intentions of the parties are for the same
law to govern both the contract and the arbitration agreement.*** Namely because even though
the principle of the separability applies, the contract and the arbitration agreement are not
separate for “all purposes”.**! On the other side, there are case-laws with an opposing view
with regards to the parties’ implied choice — specifically the case FirstLink v GT Payment.**
In this case, it was argued that a starting point of the parties’ implied choice should be the law
of the seat, because the parties intend for their contract and their arbitration agreement to be
governed by two different laws — namely because the contract and the arbitration agreement are
two separate documents.***> This same conclusion was also held in an /CC Case No. 11265%*
and in another case XL Insurance Ltd v Owens Corning.*»

Even when the arbitral tribunal decides on the law governing the arbitration agreement,
by applying the Sulamérica test, it is still necessary to analyse whether the now-chosen law of
the arbitration agreement also complies with the validation principle.**® As mentioned above
and as held in the Sulamérica ruling, only the law which will give a valid effect to the parties’
arbitration agreement should be chosen, either by the parties or by the arbitral tribunal.**” This
was also supported in an /CC Case No. 11869, where it was argued that the parties’ intentions
to arbitrate must be given effect to, and this can be only achieved by choosing a valid law of
the arbitration agreement.**® Moreover, the validation principle was used even before that,
particularly in Hamlyn & Co v Talisker Distillery, where the arbitration agreement was
governed by the English law, instead of the law of Scotland which would invalidate the
agreement itself.*** However, until a recent ruling in Enka v Chubb, the principle of the
validation was not expressly recognized by the English courts.**

As was shown above, the prominent ruling and its three-stage test, established in the
Sulamérica judgment in 2012#!, has been followed by many other cases. But recently, in 2020,
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Chubb.*** The court in this case stated that if there is no express choice of the law governing
the arbitration agreement, then the express choice of the law governing the main contract should
be seen as the parties’ implied choice of the law governing the arbitration agreement — irrelevant
of the fact that the arbitration seat is in another country (and thus, governed by another legal
system).** This implied choice of the law by the parties could be only inapplicable if such law
would render the arbitration agreement invalid.*** Moreover, if the parties have neither
expressly nor impliedly agreed on the law governing their arbitration agreement (as well as on
the law governing their contract), then only the law with the “closest and most real connection”
to the arbitration can apply, which is generally the law of the arbitration seat.*#®

Furthermore, the three-stage test established in Sulamérica and later re-affirmed in Enka
v Chubb was very recently, once again, confirmed in another significant case Kabab-Ji SAL v
Kout Food Group in 2021.**¢ This ruling re-affirmed the three-stage test of Sulamérica for
determining the law governing the arbitration agreement and went even beyond by re-affirming
this test and its application even when it arises during an enforcement of an arbitral award.**’
Moreover, this ruling further highlighted an importance of choosing the law governing the main
contract, the law governing the arbitration agreement as well as the place of the arbitration seat
— namely where the law of the contract and the law of the seat are different.**® Otherwise, if the
parties underestimate these contract-drafting aspects, there is a risk of a pro-longed dispute
resolution as well as a risk of an inconsistent judgment, especially if the parties are in a
disagreement with regards to the applicable law/s.*** And as one could have seen, there is no
consistent international approach with regards to this issue, as arbitral tribunals and even courts
interpret the Sulamérica test on a case-by-case basis.**°

The above-mentioned case-law with regards to determining the law governing the
arbitration agreement was established (primarily) under the jurisdiction of the UK. Although
there is no consistent international approach as to the determination of the law governing the
arbitration agreement®!, many other jurisdictions follow the approach of the UK - as

demonstrated above. When it comes to Germany, its law is silent with regards to this issue and
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there is also no unanimous approach on how to resolve it.**? Some German courts argue that
the law of the main contract also governs the arbitration agreement, as ruled by the German
Federal Court of Justice in its case-law.** While other German courts tend to focus more on
the law of the seat when deciding on the law of the arbitration agreement.** However, more
recently, the German Federal Court of Justice has ruled on this issue, creating a significant
precedent for other German courts to follow.*>> Based on this case, the German Federal Court
of Justice has re-affirmed the Sulamérica three-stage test — if there is no express or implied
choice of the law governing the arbitration agreement, then the law of the arbitration seat
governs the agreement itself, based on the article V(1)(a) of the NY Convention.*¢
Unfortunately, the court did not analyse whether the express choice of the law governing the
contract is also the implied choice of the law governing the arbitration agreement — namely
because in the present case, the law of the main contract (Dutch law) was invalid.*3” Although
this particular case focuses more on the law of the seat when choosing the law governing the
arbitration agreement, rather than on the law of the contract (as is the case in the UK), this
precedent of this German Federal Court of Justice is still, to a significantly large extent, based
on the three-stage test of Sulamérica.**8

To conclude, the issue of the law governing the arbitration agreement is rather extensive
and could be discussed even beyond the arguments mentioned above. However, for purposes
of this Thesis, only the most significant case-law was addressed. But the most important point
of that should be taken from the above-mentioned analysis is that the parties to a dispute should
realize that it is not only advisable, but also extremely necessary, to expressly decide on the law
governing their arbitration agreement. Otherwise, the parties risk a possibility of different
jurisdictional challenges, either concerning their substantive issues or with regards to the

enforcement of their arbitral award — if this issue arises later on in the dispute.**° But if the
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parties underestimate this matter, and they do not choose the law governing their arbitration
agreement, then they must realize that their dispute resolution process will be significantly
prolonged and also much more expensive. Luckily for them, the case-law on this matter is,
nowadays, clear and certain — thanks to the most significant cases Sulamérica v Enesa’®,

followed by Enka v Chubb?! and Kabab-Ji SAL v Kout Food Group.*¢*

The law governing the procedure of the arbitration:

If the parties want to avoid any potential issues when it comes to the laws governing
their dispute resolution process, it is necessary that they do not only choose the law governing
their commercial contract and the law governing their arbitration agreement, but also the law
governing a procedure of their arbitration. The procedural law is, however, a bit complex, as it
can consists of three different laws — the law of the seat, the arbitral procedural law and the
arbitration rules.*%3

First of all, the law of the seat will be analysed. The seat of the arbitration is a legal
concept, rather than a geographical one, and should not be confused with a venue of the
arbitration — although the venue of the hearings can be positioned in the seat of the arbitration.*6*
Most importantly, the seat is a “legal home” of the arbitration*®®, whereas the venue is the actual
physical location of any arbitration hearings, as held in Naviera Amazonica Peruana SA v
Compania Internacionalde Seguros del Peru**® or even in PT Garuda Indonesia v Birgen Air.*%’

First and foremost, the seat of the arbitration, and its corresponding national law,
determine a lex arbitri —a general legal framework for the arbitration, based on a country chosen
as its seat,**® which governs the external matters of the arbitration itself — for example an

objective arbitrability.*®® Each country has its own lex arbitri*’’, and as discussed throughout
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this Thesis, the UK has the English Arbitration Act*’!, whereas Germany has the German
Arbitration Act.*”?

Another law governing the procedure of the parties’ arbitration can be the arbitral
procedural law.*”® The arbitral procedural law particularly governs the internal matters of the
arbitration, for example the mandatory rules determining how the arbitration should be
conducted.*’* Although the lex arbitri and the arbitral procedural law are rarely separated and
distinguished, there are some prevailing arguments indicating that these two should be
separate.*’> As argued, for example, by Redfern and Hunter, the lex arbitri is “much more than
a purely procedural law”, because it establishes the nationality of the arbitration itself.*’¢ This
distinction between the /ex arbitri and the arbitral procedural law was also discussed, for
example, in Union of India v McDonnell Douglas.*"’

Lastly, the third law governing the procedure of the parties’ arbitration is based on the
arbitration rules.*’® In this case, the parties must choose the type of their arbitration*”®, as was
discussed above, under the heading “Type of the arbitration”. If the parties choose the
institutional arbitration, then its institutional rules will specifically govern how the arbitration
should be conducted, and if the parties choose the ad hoc arbitration, then they must choose
themselves the rules governing the specifics of their arbitration®®® — in this case, the
UNCITRAL Arbitration Rules are the most popular and prominent.*8!

Conclusively, there can be three different procedural laws for a simple reason — in
addition to the arbitration rules, the parties can choose an arbitral procedural law which is
different than the lex arbitri.*3? But the parties are advised against doing so, and when drafting
their arbitration agreement, they should only choose two laws governing the procedure of their
arbitration — the law of the seat (in which case the /ex arbitri and the arbitral procedural law

should be the same) and then the arbitration rules.*3* Although this decision is up to the parties,
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as held in Naviera Amazonica Peruana SA v Compania Internacional de Seguros del Peru®*,
the many “difficulties and complexities” that may arise as a result of this choice (to choose three
different procedural laws) will only prolong the parties’ dispute resolution process, as held in
Union of India v McDonnell Douglas Corporation.*

Therefore, if the parties are advised to only choose the law of the seat and the arbitration
rules to govern the procedure of their arbitration, how should these laws be decided on? As
mentioned above, the arbitration rules are either decided on by the arbitral institution, which is
chosen by the parties, or by the parties themselves in case of the ad hoc arbitration.*

However, how should the parties agree on the seat and its corresponding national law?
Generally, the parties have a freedom when it comes to choosing the seat of their arbitration
and this freedom is laid down by many arbitration rules.*®” Exceptions to this right are rather
rare, but nevertheless, they still exist (for example, if the parties choose arbitration rules of
Bangladesh, then such rules state that the seat of the arbitration must be only in Bangladesh).*%8
Indeed, it is always preferable to choose the seat expressly in the arbitration agreement, but the
parties can also do so later on.*®® However, if the parties do not agree on the seat at all, then it
is up to the arbitral tribunal, the arbitral institution or even up to the court to decide on this
issue*?, generally by considering the chosen arbitration rules.**! In this case, however, the
parties must keep in mind that by not choosing their preferred seat of the arbitration, they might
end up with a seat that they wanted to avoid in the first place.**?

To conclude, when drafting the arbitration agreement, the parties should not only choose
the law governing their contract and their arbitration agreement, but also the laws governing
the procedure of their arbitration. As mentioned above, there can be three different procedural
laws*3, but the parties should preferably stick to two — the law of the seat and the arbitration

rules.***
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Moreover, when deciding on the law of the seat, the parties should pay a lot of attention
to their choice. Because not only can the law of the seat determine the lex arbitri and the arbitral
procedural law, but it also governs an enforcement, recognition and challenge of an arbitral

d*, as well as a level of a national judicial intervention, as held in Atlas Power v National

awar
Transmission.**® Therefore, the parties should specifically consider whether the seat of their
arbitration is a party to the NY Convention, whether it is neutral (no connection with a
jurisdiction of the parties or with a dispute at hand), what level of interference and knowledge
does a judicial system have (in the seat of the arbitration) and lastly, what is the reputation of
such seat.*’” But all in all, regardless of the seat that the parties choose, it is rather advisable to
always provide for the express choice of the seat of the arbitration (in the arbitration agreement),
so0 as to avoid any potential issues connected to the lack of such choice (such as having a seat
of the arbitration that they parties wanted to steer clear of in the first place), as was also
demonstrated in The Federal Republic of Nigeria v Process & Industrial Developments Ltd **%

Conclusively, when it comes to a comparison of the UK and Germany, although
Germany is sometimes chosen by the parties as the seat of their arbitration (namely Frankfurt,
Hamburg, Dusseldorf, Munich, Stuttgart and Berlin)**?, the most popular seats for international
commercial arbitration include London, followed by Singapore, Honk Kong, Paris and many

others.>%
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5. A composition of the arbitral tribunal

Another fundamental provision, that should be covered by every arbitration agreement,
is a composition of an arbitral tribunal — most importantly a number of arbitrators deciding on
the case.’®! But the parties can also include in their arbitration agreement, if they prefer so, a
procedure for an appointment of the arbitrators as well as an expertise which the arbitrators
should possess.>*? But even in this case, there are some potential issues which may arise for the
parties to the arbitration — which will be analysed from a perspective of the UK and Germany,

for purposes of this Thesis.

United Kingdom:

When it comes to the UK and a composition of the arbitral tribunal, the parties have a
freedom to agree on a number of arbitrators, their expertise and also on a procedure for their
appointment.>®> The only requirement is that the number of arbitrators should not be even.’%
However, there are also some general requirements that the arbitrators must comply with —
specifically, the arbitrators must act both fairly and impartially in their decision-making.>%

But there are some potential issues that may arise when it comes to the composition of
the arbitral tribunal — and if kept in mind by the parties to the dispute, some of these issues can
be prevented by them.

Firstly, what happens if the parties cannot agree on the number of arbitrators? In the
absence of the parties’ agreement, there should be only one arbitrator.>®® And the appointment
of this arbitration is either up to an arbitral institution (in cases of an institution arbitration)>*’
or up to a national court (in cases of an ad hoc arbitration)>%® — the same also applies when the

parties cannot agree on the procedure for the appointment of arbitrators.>%
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Secondly, what happens if one of the arbitrators does not act fairly and/or impartially?
In this case, the arbitrator can be removed either by the arbitral institution or by the national
court — if a recourse to the arbitral institution was unsuccessful.’!? The lack of an impartiality,
as a ground for removing the arbitrator, was discussed in different English law cases. As held
in A and others v B and another, when deciding on the arbitrator’s lack of impartiality, it is
important to analyse whether a “fair-minded and informed observer”, having considered all the
facts, would also agree that the arbitrator and/or the arbitral tribunal is “biased”.>!'! This test
was further confirmed by numerous cases, for example in Halliburton Company v Chubb
Bermuda Insurance Ltd®'? or even in Sierra Fishing Company & Ors v Farran & Ors.>"?

And lastly, even if the arbitrator acts fairly and impartially, can he/she still be removed
based on some other ground/s for challenge? This is indeed possible, because as held in
Halliburton Co v Chubb Bermuda Insurance Ltd in 2018, every arbitrator is legally obliged to
disclose any facts and circumstances which could make it seem that he/she is biased, unless the
parties agree otherwise.’'* And if the arbitrator does not disclose this information, he/she can
be removed from the arbitral tribunal.>'> This conclusion was further supported in 2020 in the
Halliburton Co v Chubb Bermuda Insurance Ltd case, where the court held that this disclosure
obligation applies to all the facts and circumstances which will or which can lead to a possibility
of the arbitrator’s bias.’!® Under the law of the UK, this disclosure obligation is indeed rather
important because it can prevent the challenge of the arbitrator, as held in A/mazeedi v Penner
and another >

Moreover, under the UK Arbitration Act, there are also some other possible grounds for

the challenge of the arbitrators.’!®

These include a lack of the arbitrator’s qualifications (as
required by the parties), a lack of a physical or a mental capacity of the arbitrator or the
arbitrator’s inability to properly and/or reasonably conduct the arbitration.>!”

To conclude, as seen above, there are some potential issues which may arise when it
comes to the parties’ composition of the arbitral tribunal. But some of these issues can be

prevented by the parties if they expressly agree, in their arbitration agreement, on the number
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of arbitrators, their required expertise and the procedure for their appointment.’?® Moreover,
further issues can arise if the arbitrators do not comply with some general requirements laid
down by the UK Arbitration Act®?! and the English case-law. Although these issues cannot be
generally prevented by the parties, the challenge and removal of the arbitrators is very rare in

the UK.5?2

Germany:

Under a German Code of Civil Procedure, the parties have the same freedom, as in the
UK, when it comes to the composition of the arbitral tribunal.’?* The parties can agree on the
number of arbitrators>?4, their expertise®* as well as on the procedure for their appointment.>2®
Moreover, there are also some general requirements that the arbitrators must comply with.
Firstly, if a person is formally appointed as a national judge under the law of Germany, then
he/she cannot also act as an arbitrator.’?” And secondly, every arbitrator must act impartially
and independently.>?®

However, as is the case in the UK, there are also some potential issues that may arise
when it comes to the composition of the arbitral tribunal under the law of Germany. But even
in this case, the parties can prevent some of these issues from arising.

Firstly, what happens if the parties cannot agree on the number of arbitrators? In this
case, the number of arbitrators should be three.>*® And if the parties cannot agree on the
appointment of the arbitrators, then there should be only one single arbitrator.>** Moreover,
when such issues arise, the arbitrator/s should be appointed by a national court™! — and the
same also applies when the parties cannot agree on the procedure for the appointment of
arbitrators.>3

Secondly, what happens if one of the arbitrators does not act impartially and/or

independently? In this case, if some circumstances exist, which create “justifiable doubts” with
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regards to the arbitrator’s impartiality and/or independence®®, then the arbitrator can be
removed either by the arbitral tribunal or by the national court.’3*

And lastly, even if the arbitrator acts impartially and independently, can he/she still be
removed based on some other ground/s for challenge? As is the case in the UK, there are also
some other grounds for the challenge of the arbitrators when it comes to Germany. More
specifically, the arbitrator can be removed if he/she does not possess the expertise required by

)535

the parties (in the arbitration agreement)”>> or, as held by a court in Frankfurt, if the arbitrator

did not disclose some circumstances which could make it seem that he/she is biased and thus,
not independent.>3¢

To conclude, there are still some potential issues which may arise when it comes to the
composition of the arbitral tribunal under the law of Germany. Some of these issues can be
prevented by the parties if they expressly agree, in their arbitration agreement, on the number
of arbitrators, their required expertise and the procedure for their appointment — same as in the
UK.3*7 However, further issues can arise if the arbitrators do not comply with some general
requirements laid down by the German Code of Civil Procedure®*® and the German Judiciary

Act.>*° But the general rule stands as in the case of the UK — the parties cannot really prevent

these issues from happening.

6. Confidentiality

The last fundamental provision, that the parties should include in their arbitration
agreement, concerns the principle of confidentiality.>*® Arbitration is generally confidential and
such confidentiality is considered to be one of the most significant advantages of international
commercial arbitration.’*! Based on the principle of confidentiality, parties to the arbitration
cannot disclose to third-parties (non-participants) any information related to the arbitration

proceedings themselves — subject to some exceptions.>*?
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However, the principle of confidentiality is not so crystal clear since it is not a
universally accepted principle.®* This lack of the universal approach was confirmed by
different courts in different jurisdictions.’** For example, an Australian court, in its case Esso
and others v Plowman and others, ruled that the arbitration is not confidential unless expressly
agreed on by the parties to the dispute.”* Another court in Sweden further supported this
argument by ruling that the confidentiality cannot be implied, as held in A.1. Trade Finance Inc
v Bulgarian Foreign Trade Bank Ltd.>*

Therefore, since the principle of confidentiality is not an expressly (and universally)
recognized principle, it can create paramount issues for the parties to the dispute — especially if
the parties rely on the confidentiality, as an implied principle, and then an arbitral tribunal or a
court finds that such implication of the confidentiality is not applicable in the case at hand.’¥’
But what can be done by the parties if they want to ensure that their arbitration is indeed
confidential? And even more, if they want to prevent any potential issues arising as a result of

their assumption that the arbitration is confidential based on some general (implied) principle?

Recognition of the principle of confidentiality under a national law:

Firstly, if the parties want to ensure that their arbitration is confidential, then they can
choose a national law, governing their arbitration agreement, that recognizes the principle of
confidentiality.>*® In this case, the parties must be careful because the recognition of the
principle of confidentiality varies per jurisdiction.’* For purposes of this Thesis, the
jurisdictions of the UK and Germany will be looked at.

When it comes to the UK, its Arbitration Act 1996 does not recognize the principle of
confidentiality.>>® However, according to a case-law of the UK, an implied principle of

551
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confidentiality, was Dolling-Baker v Merret, where the court held that the implied duty of

>332 as was further confirmed in

confidentiality is inherent in “the nature of arbitration itself
Hassneh Insurance Co of Israel v. Stuart J Mew >3 or in Malaysian Newsprint Industries Sdn
Bhd v Bechtel International, Inc.>>*

Nevertheless, it is important to note that under the law of the UK, the implied principle
of confidentiality is not absolute, as held in A/i Shipping Corp v Shipyard Trogir.>>® There are
some exceptions when the confidentiality can be breached, particularly in cases of a leave / an
order of a national court, in cases of a consent by the parties to the dispute and even in cases
when a disclosure of some confidential information is necessary for a protection of a public or
a legitimate interest.> For example, the public interest, in case of a confidential arbitration,
was at stake in a case CDE v NOP.>*’ In this case, the arbitration related to a fraud of a well-
known company and the question was whether an arbitral award should be made public for
reasons of a public interest — but the court ruled against this and uphold the principle of
confidentiality, which is overriding when it comes to a nature of the arbitration itself.>>

As one may see, the position of English courts is quite clear and certain when it comes
to the issue of confidentiality — under the law of the UK, the principle of confidentiality is
implied, with some exceptions depending on a case-by-case basis.>>° However, there are still
some courts with an opposing view/s with regards to the implied confidentiality. For example,
in City of Moscow v Bankers Trust, the court held that the arbitral awards should not be
confidential if they can be made public without disclosing any sensitive or confidential
information.>®

On the other side, when it comes to Germany, its position towards the principle of
confidentiality is much less clear and certain than the position of the UK. The German

Arbitration Act does also not recognize the principle of confidentiality.®! Therefore, if the

parties want to arbitrate their dispute confidentially, then they must either expressly agree on
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the confidentiality (and its extent) in their arbitration agreement or they must conduct their

arbitration under the arbitration rules which do recognize the principle of confidentiality.>¢>
Moreover, the German Arbitration Act does also not provide for any specific exceptions

of the principle of confidentiality — particularly because the principle of confidentiality, and its

recognition, is considered on a case-by-case basis.>®?

Recognition of the principle of confidentiality under arbitration rules:

Secondly, if the parties want to ensure that their arbitration is kept confidential, they can
also do so by arbitrating their dispute under the arbitration rules which do recognize the
principle of confidentiality.>** However, in this case, the parties must be careful when choosing
the specific arbitration rules, because some of them are more specific when it comes to the
confidentiality, while others are not.>%®

If the parties want to expressly ensure that their arbitration is confidential, then the LCIA
Rules are one of the most preferred (and common) options — because under the LCIA Rules,
both arbitrators and parties are obliged to maintain the confidentiality with regards to the
arbitration at hand.’*® The same is also recognized under the German DIS Arbitration rules.’¢’

On the other side, according to the ICC Rules, only arbitrators and other staff of the
arbitral tribunal must comply with the principle of confidentiality — not the parties.’*® Even
more, the UNCITRAL Model Law is also silent with regards to the confidentiality of the parties
(and of the arbitral tribunal)®®®, although it provides for an implied confidentiality of arbitral

awards.>”?
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Recognition of the principle of confidentiality in a contractual document:

Thirdly and lastly, the parties can also expressly agree on the confidentiality of their
arbitration in a contractual document — either before or after its commencement.’”! They can
either include a confidentiality provision in their main commercial contract, which is generally
also said to extend to the arbitration to which the contract relates.’’> Moreover, they can also
specifically agree on the confidentiality of their arbitration in their arbitration agreement or
even in a completely separate document, created only for a purpose of recognizing this duty of
confidentiality.’”3

In this case, the parties have a freedom to agree on the extent of their confidentiality —
what type of information do they want to keep as confidential and to whom does this
confidentiality apply.>’* This is generally decided based on the wording used — whether the
parties have used a narrower or a broader language.’”>

Nevertheless, this is definitely the most-advisable and the safest option of recognizing
the confidentiality of the arbitration, since the recognition is expressly provided for in a

contractual document — as a result, providing the parties with an unambiguous protection when

it comes to a secrecy and a privacy of their dispute resolution process.>’¢

Conclusion:

To conclude, the principle of confidentiality is a rather unsettled issue, even
nowadays.>”” Particularly because the real dimensions of the confidentiality and its application
are unclear to many.’’® Generally, the parties just simply assume that their arbitration is
confidential >’ However, this can create many controversies and complexities — for example,
if the parties assume that their arbitration is confidential, which it is not at the end, and so as a

result there is a leakage with regards to an existence of their dispute, which can either damage
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the business relationship of the parties at hand or it can also result in a leakage of some business
/ trade secret (in addition to many other problems).>*°

Therefore, if the parties want to ensure that their dispute resolution process (and any
information related to it) is private and secret, then they should expressly agree on the
confidentiality of their arbitration — most preferably in a contractual document.’8! Additionally,
the parties can also ensure the confidentiality of their arbitration either by choosing a national
law, governing their arbitration agreement, which explicitly recognizes such confidentiality>®2,
or by choosing some arbitration rules, governing their arbitration, which recognize the same.’33
However, the confidentiality can be also ensured by a mixture of the above, but the easiest and

the safest option is to provide for the express (contractual) recognition of the principle of

confidentiality.

7. Conclusion of Chapter II

To conclude, this Chapter II has analysed and discussed all the fundamental provisions
that should be covered by every arbitration agreement.>3* Especially if the parties want to ensure
that their arbitration agreement is complete and well-drafted. The fundamental provisions that
should be laid down in every arbitration agreement include, but are not limited to, a multi-tiered
clause, type of the arbitration, language of the arbitration, choice of the applicable law
(substantive and procedural), a composition of the arbitral tribunal and lastly, confidentiality.’3>

However, these provisions are not cumulative’®® — in comparison to the mandatory
contractual requirements discussed in Chapter .87 Thus, it is not mandatory that all of these

provisions are included in every arbitration agreement®s®

, although it is extremely advisable in
order to ensure that the arbitration is fully effective, workable and also protected under the rule
of law.

Moreover, as was demonstrated throughout this Chapter II, there are many potential

legal issues which can arise if any of these fundamental provisions are missing in the arbitration

380 ibid.

381 ibid. 9/10.

382 ibid. 22.

383 ibid. 17/18.

384 Redfern and Hunter on International Arbitration: Student Version (no 3) 97-100.
385 ibid.

386 ibid.

387 ibid. 74/75.

388 ibid. 97-100.



agreement. This Chapter has specifically discussed every fundamental provision and the
potential legal issues which can arise if such provision is missing in the agreement. But all in
all, the lack of any of these fundamental provisions, in the arbitration agreement, particularly
results in procedural burdens for the parties to the dispute — by not only prolonging the dispute
resolution process, but also by increasing its costs.

Therefore, the parties should be careful and mindful when drafting their arbitration
agreement, in order to ensure that it not only complies with all the mandatory contractual
requirements®®®, as mentioned in Chapter I, but that it also includes all of the fundamental
provisions.>® This way, the parties can arbitrate their dispute effectively and efficiently,
without a need to use the national litigation, which they must have wanted to avoid in the first

place.
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Conclusion

“When will mankind be convinced and agree to settle their difficulties by arbitration?”

— Benjamin Franklin>*!

The arbitration agreement is an indispensable foundation of every international
commercial arbitration.”®> Without the valid arbitration agreement, an efficient and effective
arbitration is not realistic, but only a myth. Particularly because the international commercial
arbitration is a consensual process and based on such consent, a jurisdiction and a power of the
arbitral tribunal is derived.>®> And without the arbitral tribunal, there can be no arbitration, can
it?

Therefore, it is crucial and extremely important that the parties, when drafting their
international commercial arbitration agreement, ensure that their agreement cumulatively fulfils

94 If these requirements are not fulfilled, then the

the mandatory contractual requirements.
parties cannot arbitrate their dispute and as a result, can only turn to a national litigation — if
they want to have a binding ruling with regards to their legal dispute. But in addition to this,
the parties must also draft their international commercial arbitration agreement carefully, by
including certain fundamental provisions.>®> These provisions protect the parties when
arbitrating their dispute and also ensure that further potential issues do not arise later on
throughout the ongoing arbitration proceedings.

This Thesis specifically focused on and discussed two legal questions. The first legal
question being the mandatory contractual requirements, of the international commercial
arbitration agreement, that must be met in order for the agreement to be valid and legitimate
under the rule of law. However, what are these mandatory contractual requirements? Why must
they be cumulatively fulfilled by every single arbitration agreement? And what happens if any

of these requirements are not fulfilled? As was shown by this Thesis, these mandatory

contractual requirements include a consent to arbitrate, a capacity to enter into a contractual
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relationship, a defined legal relationship between the parties, a written evidence of the parties’
agreement to arbitrate, an arbitrability of the subject-matter at hand and lastly, a validity of the
arbitration agreement under its governing law.>*® Each and every one of these mandatory
contractual requirements plays a significant role in ensuring that the arbitration agreement is
valid and legitimate under the rule of law — and that the arbitration itself can, thus, take place.
But why is that?

The first mandatory contractual requirement is the consent to arbitrate, which is a
cornerstone of the arbitration itself.*’ As mentioned previously, the arbitration is a consensual
dispute resolution method*?®, and so the parties cannot effectively and efficiently arbitrate their
dispute unless they expressly, clearly and unambiguously give their consent to do so. Especially
because the parties’ consent represents their free will and voluntariness to arbitrate, which is
indispensable for the arbitration to take place>®, as is recognized by different legal international
instruments, such as the NY Convention.®®° However, there are also some potential issues which
may arise when it comes to the parties’ consent to arbitrate — particularly when it comes to the
consent in a third-party joinder and in a consolidation. But even these issues can be prevented,
as discussed in this Thesis.

The parties, entering into the arbitration agreement, must also have a legal and a
contractual capacity to do so, as the second mandatory contractual requirement.®®! Otherwise,
if the parties cannot enter into the arbitration agreement, because they are legally (and thus
contractually) not allowed to do so, how can the arbitration take place? The simple answer is
that it cannot and although the legal and the contractual capacity of a natural and a legal person
is generally presumed (specifically in the UK®?? and Germany®®?), it is important that the parties
keep in mind that there are still some potential grounds of a contractual incapacity. And if such
incapacity is proven on later in the arbitration, then the arbitration agreement will be declared
as invalid and so will the arbitral award.®%*

Thirdly, if the parties want to arbitrate their dispute, then they must be in a defined legal

relationship with each other.%> This third mandatory contractual requirement is a pretty
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straightforward one — the parties can arbitrate their dispute only if they have some pre-existing
legal and defined relationship with each other and their dispute at hand has some sort of a legal
connection with the relationship itself.%

Fourthly, in order for the arbitration to take place, the parties must conclude their
arbitration agreement in writing.%°” Especially because this “writing requirement” represents a
consensual evidence of the parties’ willingness to arbitrate their dispute, and also provides for
a certainty of the overall arbitration process.’®® All in all, this fourth mandatory contractual
requirement is also rather straightforward and nowadays, many countries (specifically the UK
and Germany) interpret this “writing requirement” extensively, so as to provide for a broad
spectre of criteria under which this requirement is fulfilled.%®® For example, by allowing a partly
oral arbitration agreement to fulfil the “writing requirement”, as is the case in the UK.5!°

Moreover, if the parties want to resolve their dispute through the arbitration, then they
must also comply with the principle of arbitrability, as the fifth mandatory contractual
requirement.®!! Based on the principle of arbitrability, a subject-matter of the dispute at hand
must be capable of being resolved through the arbitration, under a law applicable to the
arbitration agreement.%!2 Only then is the arbitration agreement valid, if the concerned subject-
matter is within the jurisdiction and the power of the arbitral tribunal and can be, thus, decided
on.%!3 Otherwise, if this is not the case, and the subject-matter is not arbitrable under the law
applicable to the arbitration agreement, the parties must resolve their dispute before the national
court.®!* However, it is important for the parties to keep in mind that if they do not consider the
arbitrability of their dispute before a commencement of the arbitration, then their arbitration
agreement can be later on declared as invalid and so can the arbitral award.!>

Lastly, the parties’ arbitration agreement must comply with one further (sixth)
mandatory contractual requirement — according to which the arbitration agreement must be
valid under its governing law.%!6 In this case, it is extremely important that the parties expressly

choose the law governing their arbitration agreement.%!” Generally, the parties only expressly
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agree on the law governing their commercial contract and then assume that such law will also
govern their arbitration agreement.®!8 However, this approach is not correct, as discussed in this
Thesis, because the parties may encounter many legal issues if the express choice of the law
governing their arbitration agreement is absent.!

To sum up, as one may see, there are six different mandatory contractual requirements
of the international commercial arbitration agreement. These requirements are indeed
cumulative and thus, all of them must be fulfilled and complied with — because if the arbitration
agreement does not comply with one of these requirements, then the agreement cannot be valid
and legitimate under the rule of law.®?® And as a result of such invalidity, the arbitration itself
cannot even begin with. Therefore, the parties, wishing to arbitrate their dispute, should be very
careful when drafting their arbitration agreement and should ideally seek a legal help in doing
so — in order to ensure that all of these six mandatory contractual requirements are fulfilled, so
that their arbitration agreement is valid/legitimate and the parties can then proceed to effectively
and efficiently arbitrate their dispute. By doing so, the parties can also steer clear of the national
litigation, which has many disadvantages that are, fortunately, absent when it comes to the
arbitration.®?!

Furthermore, as mentioned above, this Thesis also discussed a second legal question
when it comes to the international commercial arbitration agreement — that being the
fundamental provisions that should be laid down by every single arbitration agreement.
Because, as was repeated numerously throughout this Thesis, not only must the arbitration
agreement comply with the mandatory contractual requirements®?2, but it should also lay down
certain fundamental provisions.®?> The parties can ensure, by including these fundamental
provisions in their arbitration agreement, that all the necessary and essential aspects, with
regards to their arbitration, are already agreed on in their agreement before the commencement
of the dispute resolution process. This way, the parties are contractually protected and the
potential legal issues, with regards to a scope of their arbitration agreement, are prevented from
arising later on throughout the proceedings. But what are these fundamental provisions that
should be covered by every arbitration agreement? And what happens if any of these provisions

are not included in the agreement? As was shown by this Thesis, the fundamental provisions
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include a multi-tiered clause, a type of the arbitration, a language of the arbitration, a choice of
the applicable law (substantive and procedural), a composition of the arbitral tribunal and lastly,
a confidentiality .54

All of these provisions are considered to be fundamental for one single reason — without
these provisions, the arbitration agreement is not complete, since it does not provide for all the
necessary and essential aspects of the arbitration itself. And as a result, many potential legal
issues may arise later on, throughout the arbitration, particularly with regards to its scope. By
including all of these provisions, the parties can prevent these issues from arising and can “only”
focus on resolving their dispute, without any additional burdens. Therefore, each and every one
of these fundamental provisions plays a significant role in the efficiency and effectiveness of
the arbitration itself.

The first fundamental provision, which can be very beneficial for the parties arbitrating
their dispute, is the multi-tiered clause.®”® By including the multi-tiered clause into their
arbitration agreement, the parties can stipulate that in case of a legal dispute arising between
them, they will firstly try to resolve it amicably, through a sequence of different informal
dispute resolution methods, for example a mediation or a negotiation.?¢ And only if these
amicable methods fail, will the parties turn to the arbitration, as their last resort.?” This
provision can be rather fundamental for the parties, since it can provide for a friendly and an
informal resolution of their dispute, without a need to turn to a formal and an often-
confrontational environment of the arbitration. However, in this case, the parties must be careful
how they draft their multi-tiered clause, because if its nature is uncertain, then such clause can
be non-binding and unenforceable.?® Thus, only leading to further legal issues for the parties
at hand, instead of resolving them.%%°

Secondly, another fundamental provision, that should be included in every arbitration
agreement, is the type of the arbitration itself.®*° It is important that the parties agree on the type
of the arbitration in their agreement, prior to the commencement of the proceedings — and for a

very simple reason.%3! Every arbitration is governed by some procedural rules.®*?> And these
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rules are chosen based on the type of the arbitration itself — if the parties choose an institutional
arbitration, such institution has its own rules which will govern the procedure and which must
be strictly followed by the parties, but if the parties choose an ad hoc arbitration, then they must
agree themselves on the procedural rules which they prefer.5** There are certain advantages and
disadvantages when it comes to each of these types of the arbitration, so it is generally up to a
preference of the parties — depending on their intentions, needs and wishes with regards to their
dispute resolution process. But all in all, it is immensely important that the parties always make
a choice with regards to the type of their arbitration, regardless of what it is.

Thirdly, the parties should also agree on the language of their arbitration, as another
fundamental provision of the arbitration agreement.®** Generally, a preferred language of the
international commercial arbitration is English.®> However, it is important that the parties
choose the language that both of them can fully understand and comprehend.®*¢ Although a
choice of the language of the arbitration seems crystal clear, this is not always the case.
Sometimes the parties either provide for no choice of the language of the arbitration or they
choose the language which one of them cannot fully understand — and this can result in an
unclear and vague usage of the words in the arbitration documents / submissions. And as a
result, the arbitral tribunal must decide on the applicable language®” and it might also need to
interpret these unclear / vague documents / submissions — and this can only create further
procedural burdens for the parties to the dispute.®3®

Fourthly, one of the most fundamental provisions of every arbitration agreement is the
choice of the applicable law — both the law governing the arbitration agreement and the law
governing the procedure of the arbitration. Unfortunately, an importance of the law governing
the arbitration agreement is very underestimated®® and the parties often assume that once they
choose a law governing their commercial contract, this law will also apply to the arbitration
agreement itself.®*® However, as discussed in this Thesis, this approach is not correct. Generally,
as a result of a lack of the law governing the arbitration agreement, it is up to the arbitral tribunal
to make a final choice.®*! But in this case, the parties must keep in mind that the choice of the

arbitral tribunal can result in an application of the law that the parties wanted to avoid in the
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first place.®*?> And the same goes for the choice of the applicable law governing the procedure
of the arbitration. In this case, such choice is a bit more problematic, since there can be three
different laws of the procedure — the law of the seat, the arbitral procedural law and the
arbitration rules.®** Nevertheless, when it comes to the parties’ arbitration agreement and the
applicable law governing the procedure of their arbitration, the parties should preferably only
stick to the law of the seat and the arbitration rules — in addition to the law governing the
arbitration agreement.*** And in order to avoid any potential legal issues from arising, they
should expressly agree on all of these laws (in their arbitration agreement).

Furthermore, the parties should also agree on the composition of their arbitral tribunal,
as another fundamental provision of the arbitration agreement.®* In this case, the parties should
agree on the number of arbitrators comprising their tribunal, on their preferred expertise as well
as on the procedure for their appointment.5*¢ In the absence of the parties’ choice, there are
default rules (under each jurisdiction) which deal with these aspects.®*’ Nevertheless, it is
always better if the parties expressly agree on the composition of their arbitral tribunal, so as to
ensure that it meets their needs and wishes.

Lastly, the parties should also include, in their arbitration agreement, the confidentiality

provision, which is also very fundamental.®*® Although the arbitration is generally

1649 650

confidential®®”, it is always better to provide for an express recognition of this principle.
Especially if the parties want some certainty with regards to a secrecy and a privacy of their
proceedings, for whatever reason it may be. The confidentiality can be provided for in different
ways, whether it be under the national law, under the applicable arbitration rules or in the
contractual document (which is the most preferred and the safest way).®>! Otherwise, if the
parties do not expressly provide for the confidentiality provision in their arbitration agreement,
and only rely on this principle impliedly, it is possible that the confidentiality will not be

recognized.®>? Especially since the confidentiality is not a universally accepted principle and its

application depends on the jurisdiction concerned.®>?
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To sum up the fundamental provisions, there are six different provisions which should
be included in every international commercial arbitration agreement. Although these
fundamental provisions are not cumulative®?, it is very advisable that the parties expressly
include all of them in their arbitration agreement. By doing so, the parties can ensure that the
most important aspects, with regards to the scope of their arbitration, are already agreed on
before the commencement of the proceedings — for reasons of effectiveness and efficiency. And
sometimes, if any of these provisions are missing in the arbitration agreement, the parties may
have real difficulties agreeing on them later on throughout their arbitration proceedings —
particularly due to their differing opinions.

To conclude this Thesis, the parties should realize that if they consensually choose the
arbitration, as their preferred dispute resolution method, then they should do everything in their
powers to make sure that it is successful — rather than to create potential barriers for themselves.
This can be easily achieved if the parties ensure that their international commercial arbitration
agreement cumulatively complies with the mandatory contractual requirements and also lays
down all of the fundamental provisions (that should be covered by every single arbitration
agreement). The parties must keep in mind that the arbitration agreement is a foundational
cornerstone of the arbitration itself and therefore, they should not use it as a sword, but rather

as a shield.
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Annexes

Abstract:

Nowadays, arbitration is the most popular method for resolving international
commercial disputes. Parties choose the arbitration, as their alternative-dispute resolution
method, voluntarily and independently for the many advantages that it offers. However, if the
parties want their arbitration to be effective and efficient, it is incredibly crucial that a written
arbitration agreement, or at least an arbitration clause within a general business agreement, is
concluded.

Arbitration agreement is an essential foundation of every single arbitration. But why is
that? Incomplete and/or ill-drafted arbitration agreements can disrupt the smooth process of
arbitration and can result in more time-consuming disputes, with an extremely higher arbitrable
costs. Moreover, the parties must also keep in mind that arbitration is a private way of resolving
a dispute, based on a consensual contractual agreement between the parties themselves.
Therefore, a jurisdiction and a power of the arbitral tribunal derives from the valid arbitration
agreement itself.®>> Incomplete and/or ill-drafted arbitration agreement may often lead to a
scenario that the parties wanted to steer clear of — a public litigation — all of which could be
avoided by a carefully drafted arbitration agreement.

To sum up, this Thesis focuses on arbitration agreements in the international commercial
arbitration, so as to highlight the importance of their well-drafted foundation. More specifically,
this Thesis discusses two main legal topics — mandatory contractual requirements and
fundamental provisions of a general international commercial arbitration agreement.
Furthermore, in case of each of these topics, potential legal issues, which may arise if these
requirements/provisions are not fulfilled and/or not drafted correctly (or not at all), will be also
analysed. Where possible, a comparison of two different legal orders is discussed — Germany,
as a civil law country, and the United Kingdom, as a common law country.

Firstly, this Thesis discusses the mandatory contractual requirements that every
arbitration agreement must comply with, in order for the agreement to be valid and legitimate
under the rule of law. These mandatory contractual requirements are cumulative and include a

consent to arbitrate, a capacity to enter into a contractual relationship, a defined legal

655 The Mutable and Evolving Concept of “Consent” in International Arbitration — Comparing rules, laws, treaties
and types of arbitration for a better understanding of the concept of “Consent” (no 20).
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relationship between the parties, a written evidence of the parties’ agreement to arbitrate, an
arbitrability of the subject-matter at hand and lastly, a validity of the arbitration agreement
under its governing law.

And secondly, this Thesis further discusses the fundamental provisions that should be
included in every arbitration agreement. Although these provisions are not cumulative, it is
extremely advisable that they are incorporated by the parties into their arbitration agreement.
These provisions include a multi-tiered clause, a type of the arbitration, a language of the
arbitration, a choice of the applicable law (substantive and procedural), a composition of the

arbitral tribunal and lastly, a confidentiality.
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Zusammenfassung:

Heutzutage ist das Schiedsverfahren die beliebteste Methode zur Beilegung
internationaler Handelsstreitigkeiten. Die Parteien entscheiden sich aufgrund der vielen
Vorteile, die das Schiedsverfahren bietet, freiwillig und unabhéngig fiir diese Methode der
alternativen Streitbeilegung. Wenn die Parteien ein schnelles und effizientes Schiedsverfahren
wollen, ist es jedoch sehr wichtig, dass eine schriftliche Schiedsvereinbarung oder wenigstens
eine Schiedsklausel in den allgemeinen Geschiftsvereinbarungen geschlossen wird.

Die Schiedsvereinbarung ist die Grundlage eines jeden Schiedsverfahrens. Aber warum
ist das so? Unvollstdndige und/oder schlecht ausgearbeitete Schiedsvereinbarungen kénnen den
Prozess des Schiedsverfahrens storen und zu zeitaufwendigen Streitigkeiten und damit
einhergehend zu deutlich héheren Kosten fiihren. Weiterhin miissen die Parteien bedenken,
dass das Schiedsverfahren ein vertraulicher Weg zur Beilegung einer Streitigkeit ist, der auf
einer einvernehmlichen vertraglichen Vereinbarung zwischen den Parteien selbst beruht. Die
Zustindigkeit und die Befugnisse der Schiedsgerichtsbarkeit ergeben sich daher aus der
wirksamen Schiedsvereinbarung selbst.®® Unvollstindige und/oder schlecht ausgearbeitete
Schiedsvereinbarungen fiihren oft zu seinem Szenario, das die Parteien nicht wiinschen,
ndmlich zu einer oOffentlichen Verhandlung, was durch eine sorgfiltig ausgearbeitete
Schiedsvereinbarung vermieden werden konnte.

Zusammenfassend konzentriert sich diese Arbeit auf Schiedsvereinbarungen in
internationalen Handelsstreitigkeiten und soll insbesondere die besondere Bedeutung gut
ausgearbeiteter Schiedsvereinbarungen darstellen. Genauer gesagt diskutiert diese Arbeit zwei
Hauptthemen — zwingende vertragliche Anforderungen sowie grundlegende Bestimmungen
einer Schiedsvereinbarung fiir internationale Handelsstreitigkeiten. Dariiber hinaus sollen bei
jedem dieser Themen potentielle Rechtsprobleme analysiert werden, die sich ergeben kdnnten,
wenn diese Anforderungen nicht erfiillt und/oder unkorrekt umgesetzt werden. Wo moglich,
wird ein Vergleich zwischen zwei verschiedenen Rechtssystemen dargestellt — dem deutschen
Rechtssystem, das dem Rechtskreis des Civil Law angehort sowie dem Rechtssystem des
Vereinigten Konigreichs, das dem Rechtskreis des Common Law angehort.

Erstens diskutiert diese Arbeit die zwingenden vertraglichen Anforderungen, die jede
Schiedsvereinbarung erfiillen muss, damit sie rechtlich wirksam und legitim ist. Diese

vertraglichen Anforderungen miissen kumulativ vorliegen und enthalten die Zustimmung zum
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Schiedsverfahren, die Fahigkeit zur Eingehung einer vertraglichen Beziehung, eine definierte
rechtliche Beziehung zwischen den Parteien, einen schriftlichen Nachweis iiber die
Schiedsvereinbarung, die Schiedsfdhigkeit des betreffenden Gegenstandes und zuletzt die
rechtliche Wirksamkeit der Schiedsvereinbarung unter dem jeweils geltenden Recht.

Zweitens diskutiert diese Arbeit die grundlegenden Bestimmungen, die jede
Schiedsvereinbarung enthalten sollte. Auch wenn diese Bestimmungen nicht kumulativ
vorliegen miissen, ist es extrem ratsam, dass diese von den Parteien in die Schiedsvereinbarung
aufgenommen werden. Diese Bestimmungen enthalten eine “multi-tiered clause® (d.h. eine
Klausel, welche die anzuwendenden Methoden der alternativen Streitbeilegung sowie deren
Rangfolge festlegt), die Art des Schiedsverfahrens, die Sprache des Schiedsverfahrens, das
anzuwendende Recht (materiell und prozessual), die Zusammensetzung des Schiedsgerichts

und zuletzt eine Vertraulichkeitserkldrung.
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