Lniversitat
wien

MASTER THESIS

Titel der Master Thesis / Title of the Master‘s Thesis

,1he Next Generation EU Bond as Security and Next
Step in EU Integration®

verfasst von / submitted by

Dr Vendel Halasz

angestrebter akademischer Grad / in partial fulfilment of the requirements for the degree of

Master of Laws (LL.M.)

Wien, 2022 / Vienna 2022

Studienkennzahl It. Studienblatt /
Postgraduate programme code as it appears on
the student record sheet:

Universitatslehrgang It. Studienblatt /
Postgraduate programme as it appears on
the student record sheet:

Betreut von / Supervisor:

UA 992 548

Europaisches und Internationales Wirtschaftsrecht /
European and International Business Law

em. Prof. Dr. Dr.hc Peter Fischer






Table of Contents

Table Of @DDIEVIATIONS ........ciiieieie e Il
I. Introduction - The research topic of the master thesis ...........cccccveveiievici e 1
[1. The coronavirus crisis in the EUropean UnION ... 3
1. The outbreak of the COrONAVIIUS CrISIS .......ccviiieiieieiie et 3
2. The economic consequences of the coronavirus crisis in the European Union .............. 5

3. The initial measures adopted by the European Union to handle the coronavirus crisis.. 8

I11. The economic and legal background of bond financing in the European Union............... 13
1. The economic background of bond fiNaNCING..........cccoiiriiiiiiii e, 13
2. The legal background of issuing bonds to the public in the European Union............... 16

IV. The legal and economic background of debt security issuances of the European Union.. 23
1. The legal background of debt security issuances of the European Union..................... 23
2. The European Union @S deDTON..........coiiiiiiiiiee e 27
3. The economic background of debt security issuance at European Union level............ 31

V. The SURE bonds as forerunners of Next Generation EU bonds ..........ccccccovvviiiniiiieniennen, 34
1. The role of the SURE and the SURE bONAS..........cccevviiiiiiiiiie e 34
2. The SURE DONAS @S SECUIILIES .....ecvveiiieieeriesiiesieeiesieesieesiesiee e esee e saeeneesneeseeeneesseenseens 39
3.  The SURE and the spirit of solidarity among Member States ...........c.cccoeevveiieiiennenn, 43

VI. The Next Generation EU and Next Generation EU bonds ..........ccccoceviveiiiiiincienieen, 46

1. The adoption and content of Next Generation EU (European Union Recovery
INSTIUMEINE) ...t bbb bbbttt 46
2. The composition of Next Generation EU (European Union Recovery Instrument)..... 49
3. The Next Generation EU DONS ..o 52
VII. The most important legal aspects of Next Generation EU and Next Generation EU bonds
regarding the EUropean integration ..........ccccoiiriiiiieiieiiesie e 59
1. The first large volume borrowing (bond issuance) of the European Union and the
provided guarantees and liability sharing for repayment ..........ccccoocevieiie v, 59
2. Proposals for a new (and temporarily enhanced) system of own resources.................. 63
3. The establishment of the administrative and institutional background of borrowing and
deDt MANAGEIMENT.......eiii et re et e e e sreenteeneesreenneens 66

4. A strengthened protection for the European Union’s financial interests and values .... 69



5. New common policy objectives and a (limited) fiscal policy initiative for the European

[T T ) o PSPPSR 71
6. The Hamiltonian moment for the European Union...........ccccoovveiinininiieneciseee, 72
VT CONCIUSION ...ttt bbbttt bbb st 74
BIDHIOGIrAPNY ... e 77
PIIMAIY SOUICES ... .etieieitieiieeie ettt sttt e sttt se e s be et esseesbeenteereesbeebeeneenbeeneennes 77
SEBCONUAIY SOUITES.....eeueiiieeitieteaiie st e st et e s bt e besseesbe e e saeesbeebeeseesbeebeaseesbeenbeaneesseenbeeneeaseenseans 82
AADSTTACT ... b b bbbt e s 99
ADSTFAKL ... ettt ne s 101



BOP
CBAM

CF

CJEU

CRII

CRII+
CRIls
COVID-19, or COVID
CPR

EC

ECB

EEA

EFSM

EP

ERDF
ESCB

ESF

ESG bonds
ETS

EU
EURATOM
EURI

EURI Regulation

EURS
GDP

GNI

G20

ICMA
ICMA SBP

Table of abbreviations

Balance of Payments

Carbon Border Adjustment Mechanism
Cohesion Fund

Court of Justice of the European Union
Coronavirus Response Investment Initiative
Coronavirus Response Investment Initiative Plus
Coronavirus Response Investment Initiatives
coronavirus disease 2019

Common Provisions Regulation

European Commission

European Central Bank

European Economic Area

European Financial Stabilisation Mechanism
European Parliament

European Regional Development Fund
European System of Central Banks
European Social Fund

Environmental, Social, and Governance bonds
Emissions Trading System

European Union

European Atomic Energy Community

European Union Recovery Instrument

European Union Recovery Instrument Regulation [Council

Regulation (EU) 2020/2094]

European Unemployment Reinsurance Scheme
Gross Domestic Product

Gross National Income

Group of Twenty

International Capital Market Association
Market Association’s Social

International Capital

Principles

Bond



LGX

LuxSE
MFA

MFF

NCB

NGEU

PD Network
PHEIC
REACT-EU
RRF

RRF Regulation

OECD

ORD

SARS-CoV
SARS-CoV-2
SME

SGP

SURE

SURE Regulation

TEU
TFEU
TOR
UN
WHO

Luxembourg Green Exchange

Luxembourg Stock Exchange

Macro-Financial Assistance

Multiannual Financial Framework

national central bank

Next Generation EU

pan-European Primary Dealer Network

Public Health Emergency of International Concern

Recovery Assistance for Cohesion and the Territories of Europe
Recovery and Resilience Facility

Recovery and Resilience Facility Regulation [Regulation (EU)
2021/241]

Organisation for Economic Co-operation and Development
Own Resources Decision

severe acute respiratory syndrome-related coronavirus

severe acute respiratory syndrome coronavirus 2

small and medium-sized enterprise

Stability and Growth Pact

Support to mitigate Unemployment Risks in an Emergency
Support to mitigate Unemployment Risks in an Emergency
Regulation [Council Regulation (EU) 2020/672]

Treaty on European Union

Treaty on the Functioning of the European Union

traditional own resources

United Nations

World Health Organization



l. Introduction - The research topic of the master thesis

The coronavirus crisis imposed unprecedented challenges on the economic, social and health
care systems of the European Union (EU) Member States. At the beginning of the crisis,
during the first wave of the pandemic it already seemed inevitable that an enormous economic
stimulus package would be necessary to facilitate recovery. This consideration pervaded the
discussions about the budgetary and development policy aspects of the new 2021-2027
multiannual financial framework (MFF).* However, it became obvious that the ordinary EU
budgetary framework will not be sufficient to facilitate a fast economic recovery and to
rebuild Europe after the coronavirus crisis.? This is the reason why additional measures
proved to be necessary to complement the EU funds which would be normally available in the
2021-2027 MFF. Based on these considerations the EU established the European Union
Recovery Instrument® (Next Generation EU), which is a temporary recovery instrument with
the aim to help the European economy to emerge from the current crisis.* This instrument in
itself represents a new type of commitment and solidarity among Member States.
Furthermore, for the financing of this new temporary recovery instrument the Member States
decided to empower the EU to implement large scale debt issuance on the financial markets.
Consequently, the EU received for the first time authorisation from its Member States to raise
economically significant amount of debt financing to achieve its goals.> This kind of mutual

debt issuance probably will represent an additional element in the European integration.® This

! European Commission, ‘Communication from the Commission to the European Parliament, the European
Council, the Council, the European Economic and Social Committee and the Committee of the Regions — The
EU budget powering the recovery plan for Europe’ (Communication) COM(2020) 442 final 1-20.

2 European Commission, ‘Communication from the Commission to the European Parliament, the European
Council, the Council, the European Economic and Social Committee and the Committee of the Regions —
Europe’s moment: Repair and Prepare for the Next Generation” (Communication) COM(2020) 456 final 1-11.

® Council Regulation (EU) 2020/2094 of 14 December 2020 establishing a European Union Recovery Instrument
to support the recovery in the aftermath of the COVID-19 crisis [2020] OJ L 4331/23 (EURI Regulation).

* EURI Regulation, art 1(1); European Commission, COM(2020) 442 final 1, 3, 14; Chih-Mei Luo, ‘The
COVID-19 Crisis: The EU Recovery Fund and Its Implications for European Integration — a Paradigm Shift’
[2021] European Review 1, 14-15.

> Council Decision (EU, Euratom) 2020/2053 of 14 December 2020 on the system of own resources of the
European Union and repealing Decision 2014/335/EU, Euratom [2020] OJ L 424/1 (Own Resources Decision)
art 5; Oliver Picek, ‘Spillover Effects from Next Generation EU’ (2020) 55 Intereconomics 325.

® picek (n 5) 325, 326, 331; Riccardo Crescenzi, Mara Giua, Giulia Valeria Sonzogno, ‘Mind the Covid-19
crisis: An evidence-based implementation of Next Generation EU’ (2021) 43 Journal of Policy Modeling 292;
Lorenzo Codogno and Paul van den Noord, ‘Assessing Next Generation EU’ (2021) LSE ‘Europe in Question’
Discussion  Paper Series LEQS Paper No. 166/2020 2. < https://www.lse.ac.uk/european-
institute/Assets/Documents/LEQS-Discussion-Papers/LEQSPaper166.pdf > accessed 24 September 2021.
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additional tie among Member States will influence the development of the EU and its long-
term consequences are currently unforeseeable.

In my master thesis | intend to examine the circumstances which led to the establishment of
this new and exceptional temporary recovery instrument. First |1 would like to analyse the
coronavirus crisis and its economic consequences in the EU. | also summarize the initial
measures which were adopted by the EU to handle the crisis. Then | intend to highlight the
legal and economic background of debt security issuances in the EU and also the legal
framework regarding the EU as the issuer of debt securities. | provide insight into the Support
to mitigate Unemployment Risks in an Emergency (SURE) program, which already realised a
significant amount of debt security issuance at EU level, so it can be considered as the
forerunner of the financing solution adopted by the Next Generation EU. In the most
important part of my master thesis my aim is to highlight the Next Generation EU program in
detail. I intend to analyse the legal procedure which led to its adoption and | also introduce its
main objectives. | scrutinize the debt security issuance programme which has the aim to
finance this exceptional recovery instrument. | would like to find an answer to the questions
of how is the legal construction of this common EU level debt security issuance framed and
what kind of influence does it have on European integration in the future? What further
effects may have that the EU will become a main public sector borrower on the European
continent? May this lead to the establishment of new EU institutions or revenues? Is it well-
founded to consider Next Generation EU and the associated large-scale bond issuance as the
next step in European integration? As these questions are currently unanswered, the aim of

my master thesis is to find the possible answers.



I1. The coronavirus crisis in the European Union

1. The outbreak of the coronavirus crisis

Coronaviruses received their name because of their characteristic surface. When they are
examined under an electron microscope, the virions show a distinctive crown-like appearance.
This is reflected by the name corona, as this Latin word means crown. They were first
identified in the 1960s and currently seven types of coronaviruses which infect humans are
known by virologists.”

On 31 December 2019, the Wuhan Municipal Health Commission reported a cluster of
pneumonia cases of unknown origin which appeared in Wuhan City, Hubei province, China.
The first identified cases had a connection to Wuhan’s Huanan Seafood Wholesale Market.
On 9 January 2020 it was announced that the disease is caused by a novel coronavirus. The
scientific analysis revealed that the newly identified virus genetically relates to the severe
acute respiratory syndrome-related coronavirus (SARS-CoV) clade.® This is why this novel
coronavirus was termed as severe acute respiratory syndrome coronavirus 2 (SARS-CoV-2)
and the disease caused by it as coronavirus disease 2019 (COVID-19, or COVID).® This virus
is a new strain of coronavirus which was not previously identified in humans.™

According to the World Health Organization (WHO), the symptoms of COVID-19 are non-
specific and the consequences of the infection can vary from no symptoms (asymptomatic) to
severe pneumonia and death. Based on the first scientific examinations of the COVID-19
cases, the symptoms included most importantly fever, dry cough, fatigue, sputum production,
shortness of breath, sore throat and headache, etc.** The first case studies showed a crude

fatality ratio of 3.8% regarding the newly identified virus.*?

” European Centre for Disease Prevention and Control, ‘Cluster of pneumonia cases caused by a novel
coronavirus, Wuhan, China - 17 January 2020° (ECDC, Stockholm 2020) 4. <
https://www.ecdc.europa.eu/sites/default/files/documents/Risk%20assessment%20-
gA)ZODneumonia%20Wuhan%20China%2017%20Jan%202020.pdf > accessed 28 April 2021.

ibid 1-2.
® Gianfranco Spiteri, James Fielding, Michaela Diercke et al., ‘First cases of coronavirus disease 2019 (COVID-
19) in the WHO European Region, 24 January to 21 February 2020’ (2020) 25(9) Euro Surveill 1.
< https://doi.org/10.2807/1560-7917.ES.2020.25.9.2000178 > accessed 28 April 2021.
19 Council Regulation (EU) 2020/672 of 19 May 2020 on the establishment of a European instrument for
temporary support to mitigate unemployment risks in an emergency (SURE) following the COVID-19 outbreak
[2020] OJ L 159/1 (SURE Regulation) Preamble 3.
I World Health Organization, ‘Report of the WHO-China Joint Mission on Coronavirus Disease 2019 (COVID-
19)’ (World Health Organization, 16-24 February 2020) 11-12. < https://www.who.int/docs/default-
source/coronaviruse/who-china-joint-mission-on-covid-19-final-report.pdf > accessed 28 April 2021.
12 This means that 2114 of the 55 924 laboratory confirmed cases have died until 20 February 2020. See ibid 12.
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Until 30 January 2020 authorities reported more than 7 000 laboratory-confirmed COVID
cases worldwide. Most of these cases appeared in China. However, the spread of the virus
also affected other countries, as more than 70 cases were already reported outside China.** On
30 January 2020, the WHO issued a declaration which classified the COVID outbreak as a
public health emergency of international concern (PHEIC). Until 4 March 2020, COVID
cases were already reported from 77 countries worldwide.** During the upcoming months the
virus showed a rapid spread and appeared almost everywhere on the globe. In the EU the first
COVID cases were reported by France on 24 January 2020." The first COVID-related death
was also registered in France on 15 February 2020.°

On 11 March 2020 the WHO announced that according to its assessment the ‘COVID-19 can
be characterized as a pandemic.’*” Until that date more than 118 000 COVID-19 cases were
reported from 114 countries.’® In his press briefing on 19 March 2020, United Nations (UN)
Secretary-General Antonio Guterres called the COVID pandemic a ‘global health crisis unlike
any in the 75-year history of the United Nations (...)’."® He also emphasized that ‘our world
faces a common enemy. We are at war with a virus.”®® He called attention to the economic
consequences of the pandemic, because of its serious effect on the real economy. The UN
Secretary-General emphasized also the strong possibility of a global recession which may

have record dimension.?!

3 European Centre for Disease Prevention and Control, ‘Outbreak of acute respiratory syndrome associated with
a novel coronavirus, China: first local transmission in the EU/EEA — third update 31 January 2020.” (ECDC,
Stockholm 2020) 1. < https://www.ecdc.europa.eu/sites/default/files/documents/novel-coronavirus-risk-
assessment-china-31-january-2020_0.pdf > accessed 28 April 2021.
Y World Health Organization, ‘Responding to community spread of COVID-19, Interim guidance 7 March
2020° (World Health Organization, 2020) 1. < https://www.who.int/publications/i/item/responding-to-
community-spread-of-covid-19 > accessed 28 April 2021.
1> European Centre for Disease Prevention and Control, ‘Outbreak of acute respiratory syndrome associated with
a novel coronavirus, China: first local transmission in the EU/EEA — third update 31 January 2020.” (n 13) 1.
16 Spiteri, Fielding, Diercke et al. (n 9) 3.
" Dr Tedros Adhanom Ghebreyesus (World Health Organization), ‘WHO Director-General’s opening remarks
at the media briefing on COVID-19 - 11 March 2020° (World Health Organization, 2020) <
https://www.who.int/director-general/speeches/detail/who-director-general-s-opening-remarks-at-the-media-
Psriefinq-on—covid-19—--11-march-2020 > accessed 28 April 2021.

ibid.
9 United Nations University, ‘UN Secretary-General: COVID-19 Pandemic Calls for Coordinated Action,
Solidarity, and Hope’ (virtual press conference on the COVID-19 crisis, opening remarks of United Nations
Secretary-General Antonio Guterres, 19.03.2020, United Nations University, New York 2020) <
https://unu.edu/news/news/un-secretary-general-covid-19-pandemic-calls-for-coordinated-action-solidarity-and-
hope.html > accessed 28 April 2021.
ibid.
L ibid.



https://www.ecdc.europa.eu/sites/default/files/documents/novel-coronavirus-risk-assessment-china-31-january-2020_0.pdf
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Until 1 April 2020, 823 626 confirmed COVID cases were reported worldwide and 40 598
people already lost their lives in the pandemic. Almost all countries and regions reported
cases, except for example North Korea, South-Sudan and Yemen.?

As at 8 April 2021, 27 513 674 COVID cases were reported in the EU/EEA and 627 242

people died due to the pandemic.?

2. The economic consequences of the coronavirus crisis in the European Union

On 13 March 2020, the WHO announced that Europe became the new epicentre of the
COVID pandemic.?* This situation required immediate response by the Member States, so
extraordinary measures were introduced to hinder the spread of the virus and to flatten the
curve.?® The European Commission (EC) also issued recommendations on how to impede the
spread of the virus with such measures.® Italy was the first Member State which imposed
strict restrictions, but soon most of the other Member States followed the example. The
adopted measures had similar characteristics. Such measures were for example the
announcement of nationwide quarantines or the prohibition of non-essential movement within
the country and the closing of non-essential businesses. Travel restrictions were adopted and
also national border controls were temporarily restored within the EU’s internal border-free
Schengen Area by numerous Member States. Furthermore, Member States imposed

2 World Health Organization, ‘Coronavirus disease 2019 (COVID-19) Situation Report — 72, Data as reported
by national authorities by 10:00 CET 1 April 2020 (World Health Organization, 2020) <
https://www.who.int/docs/default-source/coronaviruse/situation-reports/20200401-sitrep-72-covid-
19.pdf?sfvrsn=3dd8971b_2 > accessed 28 April 2021.
2 European Centre for Disease Prevention and Control, ‘The Home Page of European Centre for Disease
Prevention and Control” Accessible < https://www.ecdc.europa.eu/en/covid-19 > accessed 8 April 2021; See also
European Centre for Disease Prevention and Control, ‘Communicable Disease Threats Report, CDTR Week 14,
4-10 April 2021’ (ECDC, 2021) < https://www.ecdc.europa.eu/sites/default/files/documents/communicable-
disease-threats-report-10-april-2021-all-users.pdf > accessed 18 December 2021.
% Dr Tedros Adhanom Ghebreyesus (World Health Organization), ‘WHO Director-General’s opening remarks
at the media briefing on COVID-19 - 13 March 2020° (World Health Organization, 2020) <
https://www.who.int/director-general/speeches/detail/who-director-general-s-opening-remarks-at-the-mission-
briefing-on-covid-19---13-march-2020 > accessed 28 April 2021; Tiaji Salaam-Blyther, Kristin Archick, Maria
A. Blackwood, et al. (Congressional Research Service), ‘Novel Coronavirus 2019 (COVID-19): Q&A on Global
Implications and Responses’ (CRS Report Prepared for Members and Committees of Congress, R46319,
Congressional Research Service 2020) < https://crsreports.congress.gov/product/pdf/R/R46319/4 > accessed 28
April 2021.
 European Commission, ‘Proposal for a Regulation of the European Parliament and of the Council amending
Regulation (EU) No 1303/2013, Regulation (EU) No 1301/2013 and Regulation (EU) No 508/2014 as regards
specific measures to mobilise investments in the health care systems of the Member States and in other sectors of
their economies in response to the COVID-19 outbreak (Coronavirus Response Investment Initiative)’
COM(2020) 113 final.
% European Commission, ‘COVID-19 EU recommendations for community measures (18 March 2020)’
(European Union, 2020) < https://ec.europa.eu/info/sites/default/files/covid19 -
eu_recommendations_for_community measures.pdf > accessed 28 April 2021.
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restrictions on public gatherings to varying degrees and introduced community measures,
including social distancing.?” In this regard usually social and cultural meeting places (for
example bars, restaurants, cafeterias, museums, theatres, cinemas, sport clubs, etc.) were
closed. Mass gatherings (like sporting events, concerts, festivals, conferences, trade fairs,
political rallies, etc.) were banned and governments took measures to discourage gatherings
generally. Most European governments decided to close schools, universities and education
institutions and applied online alternatives. Religious sites were also closed and faith-based
events were cancelled. VVoluntary self-isolation of vulnerable populations (such as the elderly
and those with underlying medical conditions) was encouraged. Decisions were made to
postpone any non-essential administrative procedures. Numerous EU Member States
proclaimed a state of emergency and introduced curfews. The military forces were also
mobilised in several Member States to provide assistance for handling the crisis. For example
they set up makeshift hospitals to provide additional health care capacities.?®

These measures had (and currently have) the aim to slow down the spread of the virus and to
relieve the health care systems from overwhelming. However, the enacted measures resulted
in high social and economic costs. As some sectors of the economy were closed (such as
important parts of the service sector like hospitality industry/tourism and retail sales)
economic activity and growth started to shrink in the EU and a strong recession seemed
unavoidable. The measures adopted to handle the public health crisis sometimes also had a
temporary disturbing effect on the proper functioning of the Single Market.?

The EC in its European Economic Forecast (Winter 2021) expected that the real gross
domestic product (GDP) growth of the EU was -6.3% (and considering only the performance
of the euro area, -6.8%) in 2020. This indicates a significant recession.*® The largest economic

setback took place undisputedly in the first half of the year, when EU economy showed an

" ibid 2; Salaam-Blyther, Archick, Blackwood, et al. (Congressional Research Service) (n 24) 27-29.

% Tiaji Salaam-Blyther, Kristin Archick, Maria A. Blackwood, et al. (Congressional Research Service) (n 24)
27-28; European Commission, ‘COVID-19 EU recommendations for community measures (18 March, 2020)’ (n
26) 2; European Commission, ‘Joint European Roadmap towards lifting COVID-19 containment measures’
2020/C 126/01 (Information from European Union Institutions, Bodies, Offices and Agencies, European
Commission, 17 April 2020) 2. < https://op.europa.eu/en/publication-detail/-/publication/14188cd6-809f-11ea-
bf12-0laa75ed71al/language-en > accessed 28 April 2021.

 Danny Busch, ‘Is the European Union going to help us overcome the COVID-19 crisis?’ in Christos V.
Gortsos and Wolf-Georg Ringe (eds), Pandemic Crisis and Financial Stability (European Banking Institute
2020) 3-4. <
https://ebi-europa.eu/wp-content/uploads/2020/05/Gortsos-Ringe-eds-Pandemic-Crisis-and-Financial -Stability-
2020-final.pdf > < SSRN: https://ssrn.com/abstract=3607930 > accessed 28 April 2021; European Commission,
‘Joint European Roadmap towards lifting COVID-19 containment measures’ (n 28) 2; European Commission,
COM(2020) 113 final.

% European Commission, ‘European Economic Forecast Winter 2021 (Interim)’ (Institutional Paper 144,
Luxembourg:  Publications  Office of the European  Union, February 2021) 1. <
https://ec.europa.eu/info/sites/info/files/economy-finance/ip144 en_1.pdf > accessed 28 April 2021.
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unprecedented contraction.®* According to Eurostat ‘in the first quarter of 2020, GDP had
decreased by 3.6% in the euro area and by 3.2% in the EU.”*? Considering the second quarter
of 2020, GDP decreased by 12.1% in the euro area and by 11.9% in the EU. This second
quarter result represents a 15.0% decrease in the EU GDP compared with the second quarter
of 2019. These results indicate by far the most serious decrease in GDP since 1995, when
Eurostat started to publish such observations.*® The largest second quarter GDP decrease
compared to the previous quarter took place in Spain (-18.5%), ahead of Portugal (-14.1%)
and France (-13.8%).%*

During the third quarter of 2020, after containment measures were lifted, significant recovery
emerged in the EU economy. The GDP increased by 11.5% in the EU and by 12.4% in the
euro area in the third quarter of 2020 (on a quarter on quarter basis).*® This can be considered
as a significant rebound in the European economy; however the economic activity did not
reach its pre-pandemic level.*

As the number of infections grew significantly during the autumn of 2020, Member States had
to reintroduce or tighten containment measures. These again affected the economy and set
back the recovery process. However, the late autumn/winter wave (second wave) of the
pandemic did not cause such an enormous economic setback which was experienced during
the spring of 2020. The possible reason is that this time Member States adopted more targeted
and relatively less stringent containment measures and also households and businesses
probably learned how to coexist with the pandemic.®” However, recently new variants of
COVID-19 started to spread worldwide, which are sometimes more contagious (and maybe
also more dangerous) than the first version of the virus.*® The European economy hold on
during the first quarter of 2021 and the GDP only showed a slight (about 0.1%) contraction.*

%L ibid 7.
%2 Eurostat, ‘Newsrelease ——  Euroindicators”  (121/2020 - 31 July 2020) 1. <
https://ec.europa.eu/eurostat/documents/2995521/11156775/2-31072020-BP-EN.pdf/cbe7522c-ebfa-ef08-be60-
b1c9d1bd385b > accessed 29 April 2021.
* ibid 1.
** ibid 2.
z: European Commission, ‘European Economic Forecast Winter 2021 (Interim)’ (n 30) 1.

ibid 7.
*"ibid 7-10, 12.
% World Health Organization, ‘SARS-CoV-2 Variants COVID-19 - Global (Disease Outbreak News, 31
December 2020)’ < https://www.who.int/emergencies/disease-outbreak-news/item/2020-DON305 > accessed 11
October 2021.
% European Commission, ‘European Economic Forecast Summer 2021 (Institutional Paper 156, Luxembourg:
Publications Office of the European Union, July 2021) 1-3, 6-16. <
https://ec.europa.eu/info/sites/default/files/economy-finance/ip156_en.pdf > accessed 11 October 2021.

7


https://ec.europa.eu/eurostat/documents/2995521/11156775/2-31072020-BP-EN.pdf/cbe7522c-ebfa-ef08-be60-b1c9d1bd385b
https://ec.europa.eu/eurostat/documents/2995521/11156775/2-31072020-BP-EN.pdf/cbe7522c-ebfa-ef08-be60-b1c9d1bd385b
https://www.who.int/emergencies/disease-outbreak-news/item/2020-DON305
https://ec.europa.eu/info/sites/default/files/economy-finance/ip156_en.pdf

During the summer of 2021 the EC forecasted a GDP growth of 4.8% in 2021 and 4.5% in
2022 in both the EU and the euro area.*

3. The initial measures adopted by the European Union to handle the coronavirus

crisis

As it became obvious during the spring of 2020 that the COVID crisis significantly paralyses
the EU (and also world) economy, measures were introduced also at EU level to handle its
immediate effects. In the field of crisis response, public health and national security matters
mainly belong to the competence of the Member States." However, important economic
affairs and ensuring the proper functioning of the Single Market belong to the competences of
the EU.*

Member States agreed in the 1997 Stability and Growth Pact (SGP) that they keep their
national budgets in balance.*® This agreement currently is incorporated into Articles 121, 126
and also Protocol No. 12 of the Treaty on the Functioning of the European Union** (TFEU).*
Most importantly it is required from Member States that the ratio of the planned or actual
government deficit to gross domestic product shall not exceed 3% and that the ratio of
government debt to gross domestic product shall not exceed 60%.*® Special rules are provided
regarding the euro area (economic and monetary union) in Article 136 TFEU. Secondary
legislation provides the detailed rules about the implementation of the established
requirements. Most importantly Council Regulation (EC) No 1466/97 on the strengthening of
the surveillance of budgetary positions and the surveillance and coordination of economic
policies’” provides the preventive arm of the SGP and Council Regulation (EC) No 1467/97

“ibid 1.

1 Busch (n 29) 3-6.

“2 For example see art 121(1) of the Treaty on the Functioning of the European Union (TFEU).

“ Busch (n 29) 12.

* Consolidated version of the Treaty on the Functioning of the European Union [2008] [2016] 2016/C 202/1, OJ
C 202/47 (TFEU).

*® For example art 121(1) of TFEU establishes the following: ‘Member States shall regard their economic
policies as a matter of common concern and shall coordinate them within the Council’. Art 126(1) and (2) of
TFEU requires that: ‘Member States shall avoid excessive government deficits.” ‘The Commission shall monitor
the development of the budgetary situation and of the stock of government debt in the Member States with a
view to identifying gross errors. In particular it shall examine compliance with budgetary discipline.” Art 126(2)
also establishes the criteria based on which the EC shall examine compliance with budgetary discipline. The
detailed reference values which shall be examined are specified in the Protocol on the excessive deficit
procedure annexed to the Treaties. This is Protocol (No 12) on the Excessive Deficit Procedure.

“ TFEU Protocol (No 12) on the Excessive Deficit Procedure, art 1; Busch (n 29) 12.

*" Council Regulation (EC) No 1466/97 of 7 July 1997 on the strengthening of the surveillance of budgetary
positions and the surveillance and coordination of economic policies [1997] OJ L 209/1.
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on speeding up and clarifying the implementation of the excessive deficit procedure*®
represents the corrective arm of SGP.*°

As we already discussed, the COVID crisis imposed a serious negative effect on the EU
economies and consequently on governmental incomes. Member States also had to introduce
measures to increase the capacity of health care systems and it became necessary to provide
assistance for those economic sectors which were mostly exposed to the pandemic and to
citizens who lost their incomes.*

It became obvious that the strict requirements of the SGP cannot be upheld in the light of the
COVID crisis situation. Therefore on 20 March 2020, the EC announced that according to its
opinion it is reasonable to activate the so-called general escape clause, which makes it
possible for Member States to temporarily depart from the strict requirements of the SGP and
undertake budgetary measures to handle the crisis. Regarding the so-called preventive
procedures of the SGP this opportunity is most importantly based on Articles 5(1) and 9(1) of
Regulation (EC) 1466/97. These Articles establish that ‘in periods of severe economic
downturn for the euro area or the Union as a whole, Member States may be allowed
temporarily to depart from the adjustment path towards the medium-term budgetary objective
(...), provided that this does not endanger fiscal sustainability in the medium term.”>!
Regarding the corrective procedures of SGP, Articles 3(5) and 5(2) of Regulation (EC)
1467/97 provide opportunity for the adoption of a revised fiscal trajectory in case of a severe
economic downturn in the euro area or in the EU as a whole. This decision can be made by
the Council of the European Union (Council) based on a recommendation from the EC.>* The
Eurogroup also agreed on the application of the general escape clause. So Member States
received the opportunity, based on the general escape clause of the SGP, to apply more

flexible budgetary measures on national level to handle the crisis.*®

*8 Council Regulation (EC) No 1467/97 of 7 July 1997 on speeding up and clarifying the implementation of the
excessive deficit procedure [1997] OJ L 209/6.

* European Commission, ‘Legal basis of the Stability and Growth Pact - Find legislation relating to the EU’s
Stability and Growth Pact’ < https://ec.europa.eu/info/business-economy-euro/economic-and-fiscal-policy-
coordination/eu-economic-governance-monitoring-prevention-correction/stability-and-growth-pact/legal-basis-
stability-and-growth-pact en > accessed 30 April 2021.

* European Commission, ‘Communication from the Commission to the Council on the activation of the general
escape clause of the Stability and Growth Pact’ (Communication) COM(2020) 123 final 1; Christos Gortsos,
‘The EU Policy Response to the Current Pandemic Crisis through the Lens of the Eurogroup Report of 9 April
2020: Overview and Assessment (Cut-Off Date: 14 April 2020)* (April 14, 2020) 7. < SSRN:
https://ssrn.com/abstract=3579010 or http://dx.doi.org/10.2139/ssrn.3579010 > accessed 30 April 2021.

*! Council Regulation (EC) No 1467/97 art 5(1); Busch (n 29) 12; European Commission, COM(2020) 123 final
2; Gortsos (n 50) 7.

%2 Council Regulation (EC) No 1467/97 arts 3(5), 5(2); European Commission, COM(2020) 123 final 2; Gortsos
(n50) 7.

> Busch (n 29) 12.
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As the COVID crisis affected national economies severely, financial assistance to certain
business sectors became inevitable. Member States intended to provide financial aid to ensure
the survival of vulnerable business sectors, however such measures normally were limited by
EU state aid rules. To clarify the available options for state intervention and to provide wider
latitude for national governments, the EC adopted a specific and quite liberal temporary
framework for state aid measures on 19 March 2020.>* The EC Communication on this
temporary framework for state aid measures observed that the COVID outbreak entailed the
risk of a severe economic downturn in the EU and that it is necessary to provide well-targeted
public support to ensure the availability of sufficient liquidity on the markets.> Based on that,
the EU state aid rules enabled the ‘Member States to take swift and effective action to support
citizens and undertakings, in particular SMEs, facing economic difficulties due to the
COVID-19 outbreak.”® Since the adoption of this temporary framework it has been amended
(extended) by the EC five times, lastly on the 28" January 2021.57

During the public health crisis it is especially important for Member States to have the
opportunity to purchase the necessary equipment (for example medical devices, face masks,
protective gloves, etc.) as rapidly and flexibly as possible. This was the reason why the EC
issued guidance on using the public procurement framework in the emergency situation
related to the COVID crisis.”® The guidance described which methods could be used by public
buyers under the EU public procurement framework® to achieve the highest possible

> ibid 13; European Commission, ‘Communication from the Commission, Temporary Framework for State aid
measures to support the economy in the current COVID-19 outbreak’ [2020] OJ C 911/1; Christos
Hadjiemmanuil, ‘European economic governance and the pandemic: Fiscal crisis management under a flawed
policy process’ in Christos V. Gortsos and Wolf-Georg Ringe (eds), Pandemic Crisis and Financial Stability
(European Banking Institute, 2020) 192. < https://ebi-europa.eu/wp-content/uploads/2020/05/Gortsos-Ringe-eds-
Pandemic-Crisis-and-Financial-Stability-2020-final.pdf > < SSRN: https://ssrn.com/abstract=3607930 >
accessed 30 April 2021.
% European Commission, ‘Communication from the Commission, Temporary Framework for State aid measures
Eg) support the economy in the current COVID-19 outbreak’ [2020] OJ C 911/1. 1.1.9.

ibid 1.1.9.
%" European Commission, ‘Communication from the Commission Temporary Framework for State Aid Measures
to Support the Economy in the Current COVID-19 outbreak (consolidated version)’ <
https://ec.europa.eu/competition/state_aid/what _is new/TF_informal consolidated_version_as amended 28 jan
uary 2021 _en.pdf > accessed 30 April 2021; European Commission, ‘Communication from the Commission
Fifth Amendment to the Temporary Framework for State aid measures to support the economy in the current
COVID-19 outbreak and amendment to the Annex to the Communication from the Commission to the Member
States on the application of Articles 107 and 108 of the Treaty on the Functioning of the European Union to
short-term export-credit insurance (2021/C 34/06) [2021] OJ C 34/6.
% European Commission, ‘Communication from the Commission Guidance from the European Commission on
using the public procurement framework in the emergency situation related to the COVID-19 crisis’
(Information) (2020/C 108 1/01) OJ C 108I/1; Busch (n 29) 14-15.
> In this regard the most important legal instrument is Directive 2014/24/EU of the European Parliament and of
the Council of 26 February 2014 on public procurement and repealing Directive 2004/18/EC [2014] OJ L 94/65.
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flexibility and urgency in the procurement of goods and services which are necessary for
crisis response.®

The EU also provided financial assistance to the Member States. For example the EC
prepared a complex financing package called the Coronavirus Response Investment Initiatives
(CRIIs) soon after the outbreak of the pandemic. On the 13™ of March 2020 the EC
introduced a proposal to the Member States, which had the aim to mobilise available
European Structural and Investments Funds (ESI Funds) to respond the crisis.®* Based on this
proposal, the Coronavirus Response Investment Initiative (CRI1) was adopted on the 30" of
March 2020.%% The CRII had the aim to redirect all unspent amounts from the ESI Funds
regarding the 2014-2020 MFF for crisis response and to provide liquidity for small and
medium-sized enterprises (SMEs), labour markets and the healthcare systems of the Member
States. For example the CRII relieved the Member States from the reimbursement obligation
of EUR 8 billion in case of pre-allocated, but unspent EU funds. To assist those Member
States which were most severely affected by the pandemic, the CRII made available EUR 800
million additional funding from the EU Solidarity Fund.*® As the COVID crisis evolved, the
EC considered additional measures necessary. On the 23" April 2020, Regulation (EU)
2020/558 was adopted.®* This legislative act established the Coronavirus Response
Investment Initiative Plus (CRII+). The CRII+ provided for the Member States exceptional
additional flexibility in ESI Funds management®® and also it made possible to reallocate EUR
28 billion of not-yet-utilized funds in the 2014-2020 MFF.®®

To provide additional financial assistance for the Member States which enables them to

handle the consequences of the COVID crisis on their labour markets, Council Regulation

% Busch (n 29) 14-15; European Commission, ‘Communication from the Commission Guidance from the
European Commission on using the public procurement framework in the emergency situation related to the
COVID-19 crisis’ (n 58) 1-3.

¢! European Commission, COM(2020) 113 final 1.

62 Regulation (EU) 2020/460 of the European Parliament and of the Council of 30 March 2020 amending
Regulations (EU) No 1301/2013, (EU) No 1303/2013 and (EU) No 508/2014 as regards specific measures to
mobilise investments in the healthcare systems of Member States and in other sectors of their economies in
response to the COVID-19 outbreak (Coronavirus Response Investment Initiative) [2020] OJ L 99/5 (CRII
Regulation).

% European Commission, COM(2020) 113 final 1-2; Hadjiemmanuil (n 54) 192; Gortsos (n 50) 8-9.

% Regulation (EU) 2020/558 of the European Parliament and of the Council of 23 April 2020 amending
Regulations (EU) No 1301/2013 and (EU) No 1303/2013 as regards specific measures to provide exceptional
flexibility for the use of the European Structural and Investments Funds in response to the COVID-19 outbreak
[2020] OJ L 130/1 (CRII+ Regulation).

% CRII+ Regulation, Preamble (3).

% Hadjiemmanuil (n 54) 192-193.
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(EU) 2020/672 of 19 May 2020°" (SURE Regulation) was adopted.®® The aim of this
legislative act was to establish a European instrument for temporary support to mitigate
unemployment risks in an emergency (SURE) following the COVID-19 outbreak.®® This new,
temporary, loan-based instrument provides response to the crisis in the labour market in a
coordinated, rapid and effective manner,” as it allocates financial assistance in the form of a
loan granted by the EU to the Member State concerned.” These loans are provided to the
Member States under favourable terms.”” Regarding the maximum amount of financial
assistance the SURE Regulation determined that it shall not exceed EUR 100 billion for all
Member States. This amount represents a significant contribution for the crisis response and it
emphasizes the spirit of solidarity among Member States.” To ensure sufficient funds for this
instrument, the EC is empowered to borrow on the capital markets or with financial
institutions on behalf of the EU.”* The master thesis discusses the SURE program in detail in
its Chapter V.

The European Central Bank (ECB) also adopted significant monetary policy measures to
mitigate the consequences of the COVID crisis. For example in March 2020, the ECB decided
to establish a temporary pandemic emergency purchase programme (PEPP) as a separate
purchase programme, with an overall envelope of EUR 750 billion.” This program allowed
the ECB to purchase both public and private sector securities.”® According to the Preamble of
Decision (EU) 2020/440 of the ECB, ‘PEPP is a measure which is proportionate to counter
the serious risks to price stability, the monetary policy transmission mechanism and the
economic outlook in the euro area, which are posed by the outbreak and escalating diffusion
of COVID-19.""

% Council Regulation (EU) 2020/672 of 19 May 2020 on the establishment of a European instrument for
temporary support to mitigate unemployment risks in an emergency (SURE) following the COVID-19 outbreak,
OJ L 159/1 (SURE Regulation).

% SURE Regulation, Preamble (8).

% SURE Regulation.

® SURE Regulation, Preamble (6).

' SURE Regulation, art 4.

2 Gortsos (n 50) 13-14.

" SURE Regulation, art 5, Preamble (6).

™ Luis Silva Morais, ‘The EU fiscal response to the COVID-19 crisis and the Banking sector: risks and
opportunities’ in Christos V. Gortsos and Wolf-Georg Ringe (eds), Pandemic Crisis and Financial Stability
(European Banking Institute, 2020) 294-295. < https://ebi-europa.eu/wp-content/uploads/2020/05/Gortsos-
Ringe-eds-Pandemic-Crisis-and-Financial-Stability-2020-final.pdf > < SSRN: https://ssrn.com/abstract=3607930
or http://dx.doi.org/10.2139/ssrn.3607930 > accessed 1 May 2021; SURE Regulation, art 4.

™ Decision (EU) 2020/440 of the European Central Bank of 24 March 2020 on a temporary pandemic
emergency purchase programme (ECB/2020/17) [2020] OJ L 91/1. art 1(1).

"® Decision (EU) 2020/440 of the European Central Bank, Preamble (5), art 1(2); Gortsos (n 50) 9.

" Decision (EU) 2020/440 of the European Central Bank, Preamble (4).
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I11. The economic and legal background of bond financing in the European Union
1. The economic background of bond financing

‘Bonds are debt securities with which an issuer borrows money from investors in exchange
for periodic payments of interest and repayment in full of the loan.””® So a bond issued by an
organization represents the promise to perform a sequence of predetermined payments to the
owner of the bond. Bonds have two important attributes. They have a principal or a face value
denominated in a certain currency (e.g. USD 100 or EUR 1000). Also they have a
predetermined maturity (e.g. one year, five years and ten years).”” Thus bonds have a
predetermined, finite life (in contrast with shares, which are irredeemable).®

Bonds may have different names based on their origin (issuer organization) or characteristic.
For example, bills are US bonds which have a maturity of less than one year. UK government
bonds are known as gilts. A coupon bearing bond (in the case of which a coupon is paid every
six months) with a maturity of two years through to ten years is called a note. ‘Bonds with
maturity greater than ten years are called bonds.’®*

Based on the issuers domicile and the currency used we can classify bonds into three main
categories: domestic bonds, foreign bonds and Eurobonds. In case of domestic bonds both the
issuer and the currency used are local. When a bond is issued by a foreign entity but the bond
is denominated in the currency of the country where it is sold, then this bond is called as
foreign bond. ‘Eurobonds are bonds denominated in one or more currencies other than the
currency of the country in which they are sold.’®

However, the term ‘Eurobond’ may also refer to such debt instruments which would be issued
’with a joint and several guarantee by the Euro-area member countries to finance either the

entire Euro area or individual member states.’®

"8 Stephen Kim Park, ‘Social Bonds for Sustainable Development: A Human Rights Perspective on Impact
Investing’ (2018) 3 Business and Human Rights Journal 233, 239.

™ Bill Dalton, Financial Products: An Introduction Using Mathematics and Excel (Cambridge University Press
2008) 141-142.

8 Jason Laws, Essentials of Financial Management (Liverpool University Press 2018) 71.

& Dalton (n 79) 148.

8 Sunil Parameswaran, Fundamentals of Financial Instruments: An Introduction to Stocks, Bonds, Foreign
Exchange, and Derivatives (New York, Wiley 2011) 43.

8 Jan von Gerich, ‘Bond Watch: The many faces of Eurobonds’ (Nordea Corporate, Rates Strategy, May 5,
2020) < https://corporate.nordea.com/article/57298/bond-watch-the-many-faces-of-eurobonds > accessed 18.
December 2021 (In a broader definition, the bonds issued by the EU, EIB, ESM and EFSM are also very similar
to the idea of Eurobonds. See Jan von Gerich, ‘Bond Watch: The many faces of Eurobonds’).
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The most important issuers of bonds are governments, municipal authorities, national and
supranational financial institutions,? multinational and domestic corporations.*® Government
bonds are usually considered as a very safe investment. However, that depends also on the
issuing government. If a stable government issued the bonds (such as the US the US Treasury
bonds) and the government guarantees the repayment of the bonds, then these securities are
considered (almost) risk-free. Municipal bonds are securities which are issued by towns and
cities. Municipal bonds are also considered as a quite safe investment. We use the term
corporate bonds to describe bonds issued by banks and companies. These investments
represent a certain level of risk which depends on the creditworthiness of the issuing
company.®

Based on the above, ‘a bond is a promise of money in the future.”®” As in the case of all such
promises, bonds represent a value. Two main factors influence this value: the payments made
by the bond and the creditworthiness of the issuer.2® The creditworthiness of the issuer is
measured by the bond ratings, which are generally prepared on the basis of default risk.®® The
first advocates for ratings were Roger Babson and Freeman Putney, Jr at the beginning of the
20™ century. Putney personally participated in the process of rating bonds after he started to
work for Poor’s Publishing Company in 1910.%° However, the first bond ratings were
published by John Moody in 1909 regarding railroad investments. He was the founder of
Moody’s Investors Service, which became one of the major credit rating houses. The other
important rater of bond issues is Standard and Poor’s, which was formed in 1941, when
Standard Statistics was merged with Poor’s Publishing.*® Fitch Ratings Inc. (founded in 1914
as Fitch’s Publishing Company) can also be considered (among the above-mentioned two
institutions) as the member of the ‘Big Three’ credit rating agencies.”

Basically we can distinguish between two main types of bonds based on the payments ensured
by the bond: zero coupon bonds and coupon bearing bonds. Zero coupon bonds are providing

just one payment, namely at maturity the face value of the bond is paid out. No other

& Dalton (n 79) 143.

8 parameswaran (n 82) 43.

% Dalton (n 79) 143.

%" ibid 143.

% ibid 143.

® Richard R West, ‘Bond Ratings, Bond Yields and Financial Regulation: Some Findings’ (1973) 16 Journal of
Law and Economics 159, 159-160; Laws (n 80) 75.

% \West (n 89) 159-160.

%! ibid 160-161; Berry K. Wilson, ‘On the Information Content of Ratings: an Analysis of the Origin of Moody's
Stock and Bond Ratings’ (2011) 18 Financial History Review 155, 155-156.

% West (n 89) 160-161; Elisabetta Cervone, ‘Credit Rating Agencies: the Development of Global Standards’ in
CL Lim and Bryan Mercurio (eds), International Economic Law after the Global Crisis: A Tale of Fragmented
Disciplines (Cambridge University Press 2015) 46.
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payments are undertaken based on the bond.*® <A coupon bearing bond pays out, each year, a
fixed percentage of the face value.”®* We call each of these payments a coupon. The bond also
determines the timing of the coupon payments. Coupon payments have to be provided up to
and including the maturity date. At maturity the bond also pays out the face value.*® Based on
the above, the payments associated with a bond (coupon and face value) are pre-determined,
so known with certainty. Bonds lack the uncertainty which is present in case of shares
regarding dividend payments.®® Also it is possible to determine that the interest rate of the
bond shall be adjusted periodically according to a predetermined formula. Consequently, the
interest rate of the bond can be linked to an interest rate index (for example to LIBOR®"). This
is called as a floating rate bond (or variable or adjustable rate bond).”

In this master thesis two special types of bonds are also discussed, these are called social
bonds and green bonds, so it is important to introduce their definition. ‘A social bond is a type
of bond that raises capital to finance projects with one or more social objectives.”® Green
bonds are fixed-income financial instruments which are issued to raise capital to finance
climate-related or environmental projects (low-carbon projects, assets, or business activities).
Issuers usually distinguish green bonds from the standard bonds as they label it as ‘green’,
based on the issuer’s selected criteria. The European Investment Bank was the first institution
which issued green bonds in 2007.'%° Green bonds and also social bonds (like the SURE
bonds) belong to the group of Environmental, Social, and Corporate Governance (ESG)

labelled bonds. "

% Dalton (n 79) 141.

* ibid 141.

* ibid 141-142.

% | aws (n 80) 71.

% London Interbank Offered Rate.

% US Securities and Exchange Commission, ‘Invsetor.gov Glossary - Floating-rate Bond (or Variable or
Adjustable rate Bond)’ < https://www.investor.gov/introduction-investing/investing-basics/glossary/floating-
rate-bond-or-variable-or-adjustable-rate > accessed 14 June 2021; Joseph Dach, ‘Floating-Rate Loans in the
Euro-market’ (1971) 19 The American Journal of Comparative Law 700, 700-707.

% Park, “Social Bonds for Sustainable Development: A Human Rights Perspective on Impact Investing’ (n 78)
233, 239.

1% Stephen Kim Park, ‘Green Bonds and Beyond: Debt Financing as a Sustainability Driver’ in Beate Sjifjell
and Christopher M Bruner (eds), The Cambridge Handbook of Corporate Law, Corporate Governance and
Sustainability (Cambridge University Press 2019) 601; Scott Breen and Catherine Campbell, ‘Legal
Considerations for a Skyrocketing Green Bond Market’ (2017) 31(3) Natural Resources & Environment 16.

' European Commission, NextGenerationEU Funding Strategy (European Union, 2021) 5. <
https://ec.europa.eu/info/sites/default/files/about_the european_commission/eu_budget/factsheet 1 funding_str
ategy 20.04.pdf > accessed 20 September 2021; European Commission, NextGenerationEU Green Bonds (
European Union, 2021) 1-3. <
https://ec.europa.eu/info/sites/default/files/about_the european_commission/eu_budget/factsheet 2 _green bond
s_14.04.pdf > accessed 23 September 2021.
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The bonds we discuss in this master thesis can be traded on the capital markets as they are
medium to long term debt securities. The capital markets have the role to channelize the funds
from those who wish to save (i.e. investors) to those who would like to implement long term
investments.'% So the borrowers are able to acquire the necessary funds for a medium to long

term from the international bond market. %

2. The legal background of issuing bonds to the public in the European Union

Disclosure is a fundamental issue in case of securities transactions. It contributes preventing
any fraudulent activity which may affect the rights represented by the security. Those firms
which refuse to protect investors (for example through disclosure or otherwise) probably will
be exposed to a higher cost of capital. If appropriate disclosure is ensured, any fraudulent
activity is more likely to be detected.’®* Disclosure also intends to address the problems of
information asymmetry between issuers and investors.'® In the capital markets there is a
problem which arises from information differences and conflicting incentives between
entrepreneurs (who seek financing) and savers.’® This information problem was analysed by
Professor George A. Akerlof'% in his article ‘The Market for “Lemons”: Quality Uncertainty

and the Market Mechanism’'%®

, Where he presented his famous lemon market theory. Based
on the theory, imagine a situation where half of the business ideas (or investment
opportunities) are good and the other half are bad. As we can assume that both investors and
entrepreneurs behave rationally, their valuation about the investment opportunity will reflect
their own information. If there is no opportunity for the investors to distinguish between good
and bad business ideas, it is possible for entrepreneurs with bad ideas to assert that their ideas
are as valuable as the good ideas. Thus if there is no available information, investors simply
cannot assess the merit of the investment opportunity appropriately.'®® The outcome will be

that both good and bad ideas will be valued at an average level by investors. In case the

102 parameswaran (n 82) 40-41.

% ibid 43.

194 Nicholas L. Georgakopoulos, The Logic of Securities Law (Cambridge University Press 2017) 63.

195 Charlotte Villiers, Corporate Reporting and Company Law (Cambridge University Press 2006) 180.

196 Healy Paul M and Palepu Krishna G, ‘Information asymmetry, corporate disclosure, and the capital markets:
A review of the empirical disclosure literature’ (2001) 31 Journal of Accounting and Economics 405, 407-408.
197 professor George A. Akerlof (born June 17, 1940) is an American economist and university professor at
Georgetown University and University of California, Berkeley. In 2001, he won the Nobel Memorial Prize in
Economic Sciences.

1% George A Akerlof, ‘The Market for “Lemons”: Quality Uncertainty and the Market Mechanism’ (1970) 84
(3) The Quarterly Journal of Economics 488-500.

19 Healy and Palepu (n 106) 407-408; See also Vendel Halész, Villalatfelvisdrlis (Menedzser Praxis Kiado,
Budapest 2021) 87-88.
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information problem is not solved (and appropriate and reliable information is not disclosed to
the investors) the ‘capital market will rationally undervalue some good ideas and overvalue
some bad ideas relative to the information available to entrepreneurs.”**® Consequently,
disclosure can facilitate more informed investment decision-making and provides opportunity
for the investors to distinguish between good and poor investment choices.*™*

In case of bonds, bond ratings are important part of the disclosure mechanism.**? They
provide a judgement whether the issuing entity is able to fulfil its payment obligations based
on the bond on time.**® This is why the bond ratings of the most important rating agencies
provide valuable information regarding the merits of the investment.

If we would like to introduce the rules of EU law which are applicable in case of issuance of
bonds to the public, first we have to take a broader perspective and analyse in general the
rules on the issuance of securities to the public.

Currently the most important aspects of issuing securities (also debt securities) are determined
in the EU by Regulation 2017/1129 on the prospectus to be published when securities are
offered to the public or admitted to trading on a regulated market (Prospectus Regulation).***
The aim of this regulation is to harmonize the rules about the disclosure of information in
cases of offers of securities to the public (or admission to trading on a regulated market) in the
EU. Disclosure requirements have fundamental importance in investor protection and also in
the removal of information asymmetries between the investors and issuers. This harmonized
framework of disclosure obligations made possible the establishment of a cross-border
passport mechanism for a wide variety of securities in the EU.'® This contributes to the
creation of an internal market for capital. Based on the above, investor protection and market
efficiency are core aims of the Prospectus Regulation.'*® The most important rule of the
Prospectus Regulation is that (if the type of security concerned is not exempted under the
scope of the Prospectus Regulation or under the obligation to publish a prospectus) securities

shall only be offered to the public in the EU after prior publication of a prospectus.**” This

19 Healy and Palepu (n 106) 407-408; See also Vendel Haldsz, Vallalatfelvisdrlis (Menedzser Praxis Kiado,
Budapest 2021) 87-88.

1 villiers (n 105) 180.

12 Thomas F. Pogue, Robert M. Soldofsky, ‘What’s in a Bond Rating’ (1969) 4 Journal of Financial and
Quantitative Analysis 201, 201-205; Laws (n 80) 75.

13 pogue and Soldofsky (n 112) 201-205; Laws (n 80) 75.

114 Regulation (EU) 2017/1129 of the European Parliament and of the Council of 14 June 2017 on the prospectus
to be published when securities are offered to the public or admitted to trading on a regulated market, and
repealing Directive 2003/71/EC [2017] OJ L/12 (Prospectus Regulation).

115 prospectus Regulation, Preamble 3.

118 prospectus Regulation, Preamble 7.

17 prospectus Regulation, art 3.
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‘prospectus shall contain the necessary information which is material to an investor for
making an informed assessment’ of the investment decision.*'® The prospectus can be drafted

as a single document or as separate documents.'*®

When the prospectus is composed of
separate documents, it shall contain the required information in a separate registration
document, securities note and summary.*?° Summary is an important part of the prospectus in
case of both drafting methods.*?! The summary provides the key information for the investors
which are necessary ‘to understand the nature and the risks of the issuer, the guarantor and the
securities that are being offered or admitted to trading on a regulated market.”*?*

When the prospectus is drafted in separate documents, the registration document provides the
necessary information relating to the issuer. The securities note includes the ‘information
concerning the securities offered to the public or to be admitted to trading on a regulated
market.”*?® Prospectuses are complex and lengthy documents.*** Their exact format and the

® which is

list of necessary information is determined by an EC delegated regulation,*?
Commission Delegated Regulation (EU) 2019/980.'% The requirements about the content of
the prospectus depend in large manner on the type of the issuer, on the type of the security, on
the type of issuance and whether or not there is an admission to trading.**’ In the terminology
of the Prospectus Regulation, bonds belong to the group of non-equity securities.**® The
Prospectus Regulation also regulates the liability attaching to the prospectus and requires that
the information in the prospectus shall be in accordance with the facts and no omission shall
be made which may affect its import.**® The prepared prospectus of an issuer shall not be

published until the relevant competent authority has not approved it.**

118 prospectus Regulation, art 6(1).

119 prospectus Regulation, art 6(3).

120 prospectus Regulation, art 6(3).

21 Tom Fagernas, Joel Kanervo, Gabriel Nunez and Andres Alcala, ‘The Why and How of the New European
Union Prospectus Regulation’ (2019) 20(1) Business Law International 5, 14.

122 prospectus Regulation, art 7(1).

123 prospectus Regulation, art 6(3).

124 European Commission, ‘Commission Staff Working Document Impact Assessment Accompanying the
document Proposal for a Regulation of the European Parliament and of the Council on the prospectus to be
published when securities are offered to the public or admitted to trading” SWD(2015) 255 final 8, 16-17.

125 prospectus Regulation, art 13.

126 Commission Delegated Regulation (EU) 2019/980 of 14 March 2019 supplementing Regulation (EU)
2017/1129 of the European Parliament and of the Council as regards the format, content, scrutiny and approval
of the prospectus to be published when securities are offered to the public or admitted to trading on a regulated
market, and repealing Commission Regulation (EC) No 809/2004 [2019] OJ L 166/26. (Prospectus Delegated
Regulation).

127 prospectus Delegated Regulation, Preamble 2.

128 prospectus Regulation, art 2(c).

129 prospectus Regulation, art 11(1)-(2).

130 prospectus Regulation, art 20.

18



The Prospectus Regulation sets up also specific solutions which facilitate multiple or
recurring securities issuances. So a special flexibility and simplification is provided for
secondary issuances and frequent issuers.’® For example any issuer whose securities are
admitted to trading on a regulated market is allowed to draw up every financial year a so-
called universal registration document. This universal registration document significantly
simplifies subsequent securities offerings for the frequent issuers as it entitles to a faster
approval process.™*? These frequent issuers are already known to the capital markets and to
the relevant competent authorities.*®

In case of non-equity securities, a base prospectus can be applied, which contains the
necessary information concerning the issuer and the securities offered to the public. Thus in
case of individual issue of non-equity securities the issuer only has to provide the final terms
of the offer to the valid and published base prospectus and prepare a summary to comply with
the disclosure obligations.™** The Prospectus Regulation also provides a simplified disclosure
regime for secondary issuances, which means that regarding secondary issuances it is possible
to choose to draw up a simplified prospectus.**

Based on the above, the most important regulatory element of the Prospectus Regulation is
that it ensures the publication of reliable information regarding the investment decision by the
requirement to publish a prospectus and with the liability attached to it. Therefore EU
financial market regulation requires the mandatory disclosure of prospectus documents in case
securities are offered to the public or admitted to trading on a regulated market. This
requirement ensures that information is provided on securities (and issuers) to prospective
purchasers. This rule is based ‘on the assumption that more information would lead to better
investment decisions.”** The disclosure provided by the Prospectus Regulation has the aim to
protect investors and investors’ confidence in the proper functioning of the market and also to
ensure market efficiency and integrity.**” Because all the relevant information is publicly

disclosed, sophisticated and unsophisticated investors have equal opportunity to access it.

31 Fagernas, Kanervo, Nunez and Alcala (n 121) 5, 8.
132 Prospectus Regulation, arts 9, 20(6); Christos Gortsos, Marialena E. Terzi, ‘The Prospectus Regulation
(Regulation (EU) 2017/1129) and the Recent Proposal for an EU Recovery Prospectus: Elements of Continuity
and Change with the Past and the Way Forward’ (December 4, 2020) European Banking Institute Working Paper
Series 2020 - no. 79, 12-13, 18. < https://ssrn.com/abstract=3742863 or http://dx.doi.org/10.2139/ssrn.3742863 >
accessed 15 June 2021.
133 Fagernas, Kanervo, Nunez and Alcala (n 121) 5, 8, 9-10.
134 prospectus Regulation, art 8.
135 prospectus Regulation, art 14; Gortsos and Terzi (n 132) 4, 14.
136 Simone Alvaro, Raffaele Lener and Paola Lucantoni, ‘The Prospectus Regulation. The long and winding
road’ (October 1, 2020). CONSOB Legal Research Papers (Quaderni Giuridici) no. 22, 11. <
ngs://ssrn.com/abstract:3752798 or http://dx.doi.org/10.2139/ssrn.3752798 > accessed 15 June 2021.
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With this mandatory disclosure the information asymmetry between issuers and investors is
also treated (or at least reduced).’® The ex-ante review of the prospectus document by the
relevant competent authority also intends to enhance investor confidence.**

However, the Prospectus Regulation is not applicable in all instances when securities are
offered to the public or admitted to trading on a regulated market. There are multiple
exceptions in the regulatory regime. For example Article 1 paragraph 2 b) of the Prospectus
Regulation stipulates that it is not applicable to ‘non-equity securities issued by a Member
State or by one of a Member State’s regional or local authorities, by public international
bodies of which one or more Member States are members, by the European Central Bank or
by the central banks of the Member States.’**’ Based on this rule, the bonds (as non-equity
securities) issued by the EC (or the EU) and the ECB are not subject to the rules of the
Prospectus Regulation.*** This means basically that they are subject only to the requirements
of applicable national law (most importantly the law of the market concerned). Of course it is
allowed for an issuer, an offeror or a person asking for admission to trading on a regulated
market that in case an offer of securities to the public or an admission of securities to trading
on a regulated market is outside the scope of the Prospectus Regulation, to voluntarily decide
to draw up a prospectus and to comply with the requirements (and also enjoy the benefits) of
the Prospectus Regulation (Voluntary prospectus).'*

Basically the debt securities issued by the EU are listed on the Luxembourg Stock Exchange
(LuxSE) and the related documentation contains that they are governed by Luxembourg
law.** Also, the LuxSE is the premier listing venue for international bonds, where more than

33 000 debt securities are currently listed (including also green and social bonds). This market

" ibid 11-14.

139 prospectus Regulation, art 21, Preamble 7.

140 prospectus Regulation, art 1(2)(b).

! The ECB in its Opinion highlighted that the exclusion of non-equity securities issued by the ECB and
European System of Central Banks (ESCB) national central banks (NCBs) is ‘vital to ensure that Eurosystem
monetary policy operations are not hampered, including, for example, any possible issuance of debt instruments
by the ECB and the ESCB NCBs.” See Opinion of the European Central Bank of 17 March 2016 on a proposal
for a regulation of the European Parliament and of the Council on the prospectus to be published when securities
are offered to the public or admitted to trading (CON/2016/15) [2016] OJ C 195/1.

142 prospectus Regulation, art 4(1)-(2); Gortsos and Terzi (n 132) 17.

3 European Union (EU) and European Atomic Energy Community (EURATOM), ‘Base Prospectus — European
Union (EU) and European Atomic Energy Community (EURATOM) Debt Issuance Programme published on
the 4th of June 2021° (Base Prospectus, Offering Circular, 4 June 2021) 7-8, 33. <
https://www.bourse.lu/programme-documents/Programme-UE/14608 > accessed 23 September 2021 (NGEU
Base Prospectus); European Union (EU) and European Atomic Energy Community (EURATOM), ‘Debt
Issuance Programme, 10. December 2019” (Base Prospectus, Offering Circular, 10. December 2019) 7, 30. <
https://www.bourse.lu/security/EU000A283859/313968 > accessed 9 May 2021.
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is ranked on the first place for international bond listings.*** Based on that, it is important to
examine the Luxembourg law regarding documentation requirements in connection with the
public offering and admitting to trading of debt securities. The relevant law in Luxembourg is
the Law of July 16, 2019 relating to prospectuses for securities and implementing Regulation
(EU) 2017/1129 (the New Luxembourg Prospectus Act).** As we discussed above, the bonds
issued by the EU are exempted under the requirement to publish a prospectus based on Article
1 paragraph 2 b) of Regulation (EU) 2017/1129. So in this case Part Il of the New
Luxembourg Prospectus Act is applicable, as it regulates offers to the public and admissions
to trading on a regulated market of transferable securities not covered by the EU Prospectus
Regulation. The New Luxembourg Prospectus Act in Article 18 stipulates that no public
offering of transferable securities and other similar securities in Luxembourg shall be
authorized without the prior publication of an alleviated prospectus.**® However, the
obligation to publish such an alleviated prospectus does not apply to some types of public
offerings of securities, most importantly in our case to ‘securities other than equity securities
issued by the Luxembourg State or the municipalities of the Grand Duchy of Luxembourg, by
another Member State or by international public organizations to which one or more Member
States adhere.”**” But also for these transactions certain transparency/disclosure requirements
are applicable, so a document containing information on the securities in question must be

published.'*®

According to Article 18 paragraph 6 of the New Luxembourg Prospectus Act,
this document shall at least contain the identity of the issuer and any guarantor; the
denomination, the identification code, the currency, the total amount and, where applicable,
the nominal unit value of the non-equity securities; a description of the nature and category of
the non-equity securities; a description of the terms and conditions for the repayment of
securities other than equity securities; where applicable, a description of the terms of payment

of interest on non-equity securities, including an indication of the interest rate or, if it is not

14 Luxembourg Stock Exchange, ‘The premier listing venue for international bonds’ <

https://www.bourse.lu/bonds > accessed 17 June 2021.

Y5 Loi du 16 juillet 2019 :1° relative aux prospectus pour valeurs mobiliéres ; 2° portant mise en ceuvre du
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the Council of 14 June 2017 concerning the prospectus to be published in the event of a public offering of
securities or with a view to the admission of securities to trading on a regulated market, and repealing Directive
2003/71/EC.) (New Luxembourg Prospectus Act) < http://legilux.public.lu/eli/etat/leg/10i/2019/07/16/a513/jo >
accessed 15 June 2021.
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known, information on its method of determination; where applicable, a description of the
scope and nature of the guarantee; a description of the terms and reasons for the offer to the
public.**®

Similar rules apply in case of admissions of transferable securities to trading on a regulated
market. Based on Part |11, Chapter 2 of the New Luxembourg Prospectus Act, the publication
of an alleviated prospectus is not required in case of non-equity securities issued by the
Member States of the EU or by international public organizations to which one or more
Member States adhere.*® But similarly to the regulation of offers to the public, a document
containing information on these securities must be published. This document basically shall
contain the information required by Article 18 paragraph 6 with the exception that in this case
‘an indication of the markets on which admission to trading is sought or on which non-equity
securities are already admitted’ shall be provided.***

If a public offer or an admission to trading on a regulated market of a security is exempted
from the obligation to publish an alleviated prospectus, it is possible for the issuer or the
offeror (or the person requesting the admission to trading on a regulated market) to
voluntarily draw up an alleviated prospectus.'*?

From this analysis of Luxembourg law we can conclude, that certain transparency, disclosure
requirements also apply in case when an offer of securities to the public (or admission to
trading on a regulated market) is not covered by the EU Prospectus Regulation and also it is
not required to publish an alleviated prospectus based on national law. In such situations a
document containing information on the securities is published which provides some basic
information to the investors and the public. In connection with the research topic of this
master thesis the most important information are that who is the issuer of Next Generation EU
bonds, who guarantees the fulfilment of payment obligations in connection with the securities
issued and what are the reasons for the offer to the public, i.e. how the proceeds of the offer
will be used. Besides the applicable legislation, we also have to examine these published

information documents to find answers to the questions of this research.

149 New Luxembourg Prospectus Act, art 18(6).
150 New Luxembourg Prospectus Act, art 41(2)(5).
151 New Luxembourg Prospectus Act, art 41(2).
152 New Luxembourg Prospectus Act, arts 19, 42.
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IV. The legal and economic background of debt security issuances of the European

Union

1. The legal background of debt security issuances of the European Union

As we discussed, ‘bonds are debt securities with which an issuer borrows money from
investors (...)"," so they are means of borrowing money from the capital markets. In this
regard the most important question is whether the EU is capable of borrowing money for the
achievement of its objectives and if the answer is yes, then what legal basis such transactions
have in the EU Treaties. If the EU Treaties provide an opportunity for the EU to borrow
money, it seems obvious that this also may take the form of issuing bonds. To answer this
question, it is necessary to analyse the relevant articles of TFEU. Article 311 TFEU stipulates
that ‘the Union shall provide itself with the means necessary to attain its objectives and carry
through its policies.”*™* The EU has numerous objectives and also widespread competences
and policies. For example Article 3 of the Treaty on European Union (TEU) identifies several
objectives. Among these, the establishment of an internal market, the work for sustainable
development, a highly competitive social market economy and aiming at full employment and
social progress are important objectives of the EU.* The EU also ‘shall promote economic,
social and territorial cohesion, and solidarity among Member States.”**® Based on TFEU, to
achieve these objectives, the EU shall have (and provide itself with) appropriate means.*’
The most important part of the EU’s financial means is provided by its own resources. These
own resources comprise the traditional own resources (TOR), which are mostly customs
duties charged on imports from outside the EU and additional levies on certain agricultural
imports. The share of TOR revenues continuously declined in the EU budget over the years as
customs duties being reduced through bilateral and multilateral trade agreements.'*® These

revenues are collected on behalf of the EU by the Member States and they are entitled to keep

153 park, “Social Bonds for Sustainable Development: A Human Rights Perspective on Impact Investing’ (n 78)
233, 239.

" TFEU, art 311.
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https://ec.europa.eu/commission/presscorner/detail/en/qanda_20_1024 > accessed 29 June 2021.
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25 percent of such revenues as an administrative fee (collection cost).**® National
contributions also provide an important part of the own resources of the EU. In this category
two important sources have to be mentioned: first, a share of the proceeds from each Member
State’s value added tax and second, a payment made by each Member State which is linked to
their GNI.'®® Currently this GNI-linked source of revenue provides the largest part of its
income for the EU.™" Also there is a ceiling on the amount of own resources revenue. This
own resources ceiling was annually 1.23% of the sum of all the Member States’ gross national
income (GNI) in the 2014-2020 MFF.'*? In the current 2021-2027 MFF the own resources
163

ceiling is basically set at 1.40%.
about 48% of its GDP, the EU budaget is relatively small in size.*®*

As the average national budget of an EU member state is

However, according to the wording of Article 311 TFEU, own resources are not the exclusive
revenue source of the EU budget. Other revenues may also provide financial means.*® For
example the fines on companies which have breached EU competition rules also provide
revenue to the EU. (Of course such items are providing only a small portion of EU
revenues.)*® So the EU enjoys a certain level of discretion in choosing the proper financial
means to achieve its objectives. Among such means, borrowing can be an available option.
But it is an important consideration that the financial solutions of the EU should always
respect the financial rules of the EU Treaties, so these rules provide a barrier in case of
borrowing.'®” The most important financial rules in this regard are the principle of budgetary
discipline and the principle of budgetary balance.*®®

The principle of budgetary discipline reads as follows:

‘With a view to maintaining budgetary discipline, the Union shall not adopt any act which is

likely to have appreciable implications for the budget without providing an assurance that the

159 Council Decision (EU, Euratom) 2020/2053 of 14 December 2020 on the system of own resources of the
European Union and repealing Decision 2014/335/EU, Euratom [2020] OJ L 424/1. (Own Resources Decision)
Preamble (10), art 9(2); George M. Guess and James D. Savage, Comparative Public Budgeting: Global
Perspectives on Taxing and Spending (2nd ednCambridge University Press 2021) 106.

180 Begg (n 158) 42.

161 Guess and Savage (n 159) 106.

' ibid 104-105.

1%3 The total amount of own resources allocated to the Union to cover annual appropriations for payments shall
not exceed 1.40% of the sum of all the Member States” GNIs. See Own Resources Decision, art 3(1).
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187 European Commission, ‘Questions and answers - Q&A : Next Generation EU - Legal Construction’ (n 157)
1.

"% ibid 1-2.
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expenditure arising from such an act is capable of being financed within the limit of the

Union’s own resources and in compliance with the multiannual financial framework (...)".***

TFEU also requires that the necessary financial means should be available which ensure that
the EU is capable to satisfy its legal obligations in respect of third parties.”® Based on the
above, it is only permissible for the EU to borrow funds if it is capable to repay the debt
(including interest). The funds for repayment shall be basically ensured by the Own
Resources Decision.}”* The Own Resources Decision serves as the legal basis for the own
resources of the EU, so it sets the basic rules for the own resources system. It is adopted
periodically (i.e. every few years) unanimously by the Council (the European Parliament is
only consulted in this regard) and every Member State has to approve it according to its
national constitutional rules.*’? Currently Council Decision (EU, Euratom) 2020/2053" is the
applicable Own Resources Decision, which shall ensure adequate resources for the orderly
development of the policies of the EU.*"

Strict budgetary discipline shall be applicable to the system of own resources.”> With the
development of the system of own resources the development of the policies of the EU can
also be significantly influenced and advanced.'”® So to provide an appropriate financial
background for the EU to fulfil its debt service obligations it is necessary to adopt a
sufficiently high own resources ceiling. This can ensure that sufficient financial latitude is
provided for the EU in each year to fulfil its obligations. Also appropriate mechanism should
ensure the availability of resources in all circumstances and this should be able to fully cover
the EU’s liability.'”’

The principle of budgetary balance requires that ‘the revenue and expenditure shown in the

budget shall be in balance.”"® So the EU budget has to be in balance in each year.'”® The

19 TFEU, art 310(4).

YO TFEU, art 323.
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borrowing of the EU can be compatible with this rule. The borrowed funds fall into the

category of other revenue'®

and they are not considered as own resources. Borrowing
provides an exceptional additional amount to the EU annual budget as external assigned
revenue (for the spending part) and these funds ‘do not form part neither of revenue nor of
expenditure under the annual budget.’*® The borrowed funds have special financing purposes
as they provide a one-off additional reinforcement of the EU’s actions, so they finance
particular items of expenditure. Borrowed funds have to be repaid by the EU so they do not
constitute such final revenue like the own resources which do not have to be repaid.*®* The
borrowed funds cannot be used to fund general operational expenditures.'®®

Borrowing does not mean that the equilibrium is not ensured between the revenues and
expenditures of the EU annual budget. The EU does not have the opportunity to undertake
budgetary deficit (as Member States usually do) and so to engage in deficit spending.’®*
Important requirement is that the financial background of borrowing shall be ensured before
the transaction is carried out. The financial background shall be guaranteed by the Own
Resources Decision, which shall provide an ex ante authorisation for the borrowing and set its
conditions and limits. This legal act shall provide a guarantee for the repayment of borrowed
funds with the provision of appropriate financial resources (i.e. own resources). So Member
States shall agree in the Own Resources Decision to provide financial resources for the EU.
However, because of the actual financial situation they provide those funds in the future (so
with delay). This decision creates appropriate financial space in the EU budget to adopt an
extraordinary and one-off borrowing transaction, which makes funds immediately available
for the EU to achieve its objectives. In case these conditions are fulfilled, the principles of
budgetary balance and budgetary discipline are not violated.*®

To summarize the above, we can identify three important legal steps which are necessary for
the EU to borrow funds and to use them to achieve its objectives. First of all, it shall receive
an empowerment to borrow funds. This decision shall also determine the maximum amount of
borrowing. Secondly, also a legal basis is needed to receive the borrowed funds and to use

them for a particular objective. Thirdly, it is important to decide how (and until which date)
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the borrowed funds shall be repaid. Regarding the first and third steps (empowerment to
borrow funds and terms of repayment) the Own Resources Decision can constitute the legal
basis.'® Considering the second step, TFEU contains specific articles which may be referred
to as legal basis under certain circumstances. Most importantly we can mention Article 122
TFEU in this regard, but — based on the examination presented in section 2 of this chapter —
other legal bases are also possible. As the referred provision has the role to provide the legal
basis for the receiving of the borrowed funds and attributing those to particular items of
expenditure, it shall be based on objective factors. The legal basis chosen shall be appropriate

also to withstand the test of judicial review (if necessary).*®’

2. The European Union as debtor

As we examined in this chapter, the EU has the opportunity to turn to the capital markets and
borrow funds. The borrowing operations are carried out by the EC on behalf of the EU. In the
past 40 years the EU made use of this opportunity and provided financial support for Member
States and third countries through several lending programmes. The funding activities for
these programmes are usually operated on a back-to-back basis.*® This funding approach
means that the EC ‘issued bonds and transferred the proceeds directly to the beneficiary
country on the same terms that it received (in terms of interest rate, maturity).’**® As the EC is
able to collect funds with comparatively attractive financing rates, the back-to-back lending
mechanism transfers these benefits to the beneficiary country. Currently the EU operates four
financial assistance programs, which are the Balance of Payments (BOP) assistance facility,
the European Financial Stabilisation Mechanism (EFSM), the SURE and the Macro-Financial
Assistance (MFA).'%

The BOP has its legal basis in Article 143 TFEU.'*! This provision of TFEU empowers the
Council to grant mutual assistance to a Member State which is in difficulties or is seriously

threatened with difficulties as regards its balance of payments, based on the recommendation

188 ibid 2-3.

187 ibid 3.

188 European Commission, ‘Financial assistance programmes’ < https://ec.europa.eu/info/strategy/eu-budget/eu-
borrower-investor-relations/financial-assistance-programmes_en > accessed 24 June 2021.

18 European Commission, ‘Back-to-back funding’ < https://ec.europa.eu/info/strategy/eu-budget/eu-borrower-
investor-relations/back-back-funding_en > accessed 24 June 2021.

190 European Commission, ‘Financial assistance programmes’ (n 188).

L European Commission, ‘Balance of payments (BoP) assistance facility, Information on how the EU offers
BoP assistance to EU countries outside the euro area.’< https://ec.europa.eu/info/business-economy-
euro/economic-and-fiscal-policy-coordination/financial-assistance-eu/funding-mechanisms-and-
facilities/balance-payments-bop-assistance-facility en > accessed 24 June 2021.
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of the EC. The Council adopts directives or decisions in this regard and these contain the
conditions and details of the assistance.'®® Based on these provisions of TFEU, the BOP
assistance facility was established by Council Regulation (EC) No 332/2002 (BOP

Regulation).*

Article 1 of the BOP Regulation declares the establishment of a Community
medium-term financial assistance facility, which ‘enabling loans to be granted to one or more
Member States which are experiencing, or are seriously threatened with, difficulties in their
balance of current payments or capital movements.’*** There are two important limitations
regarding the application of the BOP assistance facility. First of all, those Member States
cannot benefit from this assistance which adopted the euro. So the BOP assistance facility is
available only to Member States outside the euro area. The outstanding amount of loans under
the BOP assistance facility is also limited; specifically it shall not exceed EUR 12 billion in
principal.*** The BOP Regulation empowers the EC on behalf of the European Community
(EU) to contract borrowings on the capital markets or with financial institutions to ensure the
necessary means for the financial assistance provided to the Member State(s).** Based on the
decision of the Council, the financial assistance may take the form of a loan or appropriate
financing facility.'®’

According to the BOP Regulation, the loans provided by the BOP assistance facility shall be
financed exclusively by way of recourse to capital markets and financial institutions.*® In
case of BOP assistance facility the ECB is entrusted to ensure the administration of the
loans.’® BOP assistance programmes so far provided effective financial assistance for
Hungary, Latvia and Romania (most importantly to mitigate the impact of the financial crisis
of 2008).2%°

The EFSM has its legal basis in Article 122 paragraph 2 TFEU. On this legal basis Council
Regulation (EU) No 407/2010 (EFSM Regulation)®®* was adopted. The adoption of this
regulation and the establishment of EFSM were necessary because of the deepening of the

financial crisis and because borrowing conditions became unreasonably onerous for several

Y2 TFEU, art 143(1)-(2).

193 Council Regulation (EC) No 332/2002 of 18 February 2002 establishing a facility providing medium-term
financial assistance for Member States’ balances of payments [2002] OJ L 53/1 (BOP Regulation).

1% BOP Regulation, art 1(1).

1% BOP Regulation, art 1(1).

1% BOP Regulation, art 1(2).

97 BOP Regulation, Preamble (11), art 3(2).

198 BOP Regulation, Preamble (9).

199 BOP Regulation, art 9.

20 European Commission, ‘Balance of payments (BoP) assistance facility, Information on how the EU offers
BoP assistance to EU countries outside the euro area.” (n 191).

2% Council Regulation (EU) No 407/2010 of 11 May 2010 establishing a European financial stabilisation
mechanism [2010] OJ L 118/1 (EFSM Regulation).
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Member States.?” In this exceptional situation it appeared necessary to set up a Union
stabilisation mechanism to preserve financial stability in the EU.?®® So EFSM Regulation set
up the conditions and procedures under which it is possible to provide Union financial
assistance ‘to a Member State which is experiencing, or is seriously threatened with, a severe
economic or financial disturbance caused by exceptional occurrences beyond its control.’?*
This EU financial assistance shall be provided in the form of a loan or of a credit line granted
to the Member State concerned.””® To acquire the necessary funds to provide financial
assistance, the EFSM Regulation empowered the EC on behalf of the EU ‘to contract
borrowings on the capital markets or with financial institutions.’?®® Thus in case the Council
has decided to provide a loan to a Member State, the EC is authorised to borrow the necessary
funds on the capital markets or from financial institutions at the most appropriate time
(according to its assessment).?%” Based on these provisions, the EC also can turn to the capital
markets and borrow funds for example with the issuing of bonds. Regarding the EFSM, the
administration of the loans is carried out by the ECB.?%®

Ireland and Portugal received significant financial assistance from the EFSM between 2011
and 2014 (during the financial crisis) which was conditional on the implementation of
reforms. (Greece also received short-term bridge loans from the EFSM in July 2015.)%%°

For example for the 2010-2013 period Ireland received a joint financing package of EUR 85
billion, from which EUR 22.5 billion was provided by the EFSM.?° Originally the maximum
average maturity of the loan was 7.5 years, but later it was extended to 19.5 years, and ‘the

maturity of individual tranches of the loan facility may be up to 30 years.’*!! Portugal

202 EESM Regulation, Preamble (4).

203 EESM Regulation, Preamble (5).

204 EFSM Regulation, art 1.

205 EESM Regulation, art 2(1).

206 EESM Regulation, art 2(1).

27 EESM Regulation, arts 2(1), 6(3).

28 EESM Regulation, art 8(1).

% European Commission, ‘European Financial Stabilisation Mechanism (EFSM) Information on how the EFSM
was created to provide financial assistance for EU countries and an overview of its programmes.” <
https://ec.europa.eu/info/business-economy-euro/economic-and-fiscal-policy-coordination/financial-assistance-
eu/funding-mechanisms-and-facilities/european-financial-stabilisation-mechanism-efsm_en > accessed 13 July
2021.

219 2011/77/EU Council Implementing Decision of 7 December 2010 on granting Union financial assistance to
Ireland [2011] OJ L 30/34 (2011/77/EU Council Implementing Decision) art 1(1); European Commission,
‘Financial assistance to Ireland, Information on Ireland’s economic adjustment programme, post-programme
surveillance and an overview of disbursements.” < https://ec.europa.eu/info/business-economy-euro/economic-
and-fiscal-policy-coordination/financial-assistance-eu/which-eu-countries-have-received-assistance/financial -
assistance-ireland_en > accessed 13 July 2021.

211 2011/77/EU Council Implementing Decision art 1(1); 2013/313/EU Council Implementing Decision of 21
June 2013 amending Implementing Decision 2011/77/EU on granting Union financial assistance to Ireland
[2013] OJ L 173/40 art 1(1).
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received EUR 24.3 billion (the maximum possible allocation was EUR 26 billion) from the
EFSM as part of an overall EUR 78 billion financial package.”**

Currently the European Stability Mechanism (ESM) serves as the primary possible alternative
to request financial assistance for those Member States whose currency is the euro. This is a
permanent intergovernmental (financial) institution established in 2012. EFSM basically
remained accessible if necessary and also it continues to manage its debt on the bond
market.?** ESM as an international financial institution also issued bonds (firstly in October
2013), which have a maximum maturity up to 45 years.?'*

The SURE program was an essential measure of the EU to handle the consequences of the
COVID crisis on the employment market. The master thesis discusses this important program
in detail in its Chapter V.

The MFA ‘is an EU financial instrument extended to partner countries that are experiencing a
balance-of-payments crisis.”?*® The legal basis of MFA is established by Articles 212 and 213
TFEU in case of third countries other than developing countries.**°

Article 212 paragraph 1 TFEU states that the EU ‘shall carry out economic, financial and
technical cooperation measures, including assistance, in particular financial assistance, with
third countries other than developing countries.”®” The necessary implementing measures in
connection with this paragraph shall be adopted by the European Parliament (EP) and the
Council in an ordinary legislative procedure.?'®

Article 213 TFEU provides authorisation for the Council to adopt the necessary decisions on a
proposal from the EC if the situation in a third country requires urgent financial assistance

from the EU.”*° The MFA provides financial assistance most frequently in the form of

212 2011/344/EU Council Implementing Decision of 30 May 2011 on granting Union financial assistance to
Portugal [2011] OJ L 159/88, art 1(1); European Commission, ‘Financial assistance to Portugal, Information on
Portugal’s economic adjustment programme, post-programme surveillance and an overview of disbursements.’ <
https://ec.europa.eu/info/business-economy-euro/economic-and-fiscal-policy-coordination/financial-assistance-
eu/which-eu-countries-have-received-assistance/financial-assistance-portugal_en > accessed 13 July 2021.

3 European Commission, ‘European Financial Stabilisation Mechanism (EFSM) Information on how the EFSM
was created to provide financial assistance for EU countries and an overview of its programmes.” <
https://ec.europa.eu/info/business-economy-euro/economic-and-fiscal-policy-coordination/financial-assistance-
eu/funding-mechanisms-and-facilities/european-financial-stabilisation-mechanism-efsm_en > accessed 13 July
2021; Mauro Megliani, ‘From the European Stability Mechanism to the European Monetary Fund: There and
Back Again’ (2020) 21 German Law Journal 674, 675-677.

1 European Stability Mechanism, ‘ESM Bonds’ < https://www.esm.europa.eu/investors/esm/esm-bonds >
accessed 14 July 2021.

> European Commission, ‘Report from the Commission to the European Parliament and the Council on the
implementation of macro-financial assistance to third countries in 2019’ (European Commission Report)
COM(2020) 296 final 3.

1% ibid 1.

2T TREU, art 212(1).

28 TREU, art 212(2).

29 TFEU, art 213.

30


https://ec.europa.eu/info/business-economy-euro/economic-and-fiscal-policy-coordination/financial-assistance-eu/which-eu-countries-have-received-assistance/financial-assistance-portugal_en
https://ec.europa.eu/info/business-economy-euro/economic-and-fiscal-policy-coordination/financial-assistance-eu/which-eu-countries-have-received-assistance/financial-assistance-portugal_en
https://ec.europa.eu/info/business-economy-euro/economic-and-fiscal-policy-coordination/financial-assistance-eu/funding-mechanisms-and-facilities/european-financial-stabilisation-mechanism-efsm_en
https://ec.europa.eu/info/business-economy-euro/economic-and-fiscal-policy-coordination/financial-assistance-eu/funding-mechanisms-and-facilities/european-financial-stabilisation-mechanism-efsm_en
https://www.esm.europa.eu/investors/esm/esm-bonds

(medium/long-term) loans. In this case the EC borrows from the capital markets and the
acquired funds are provided as loans to the beneficiary country. It is also possible in the
framework of the MFA to provide grants financed by the EU budget as financial assistance.
The combination of these two methods is also allowed.??° For example in May 2020 the EP
and the Council adopted a decision in the framework of the MFA to provide macro-financial
assistance to enlargement and neighbourhood partners in the context of the COVID-19
pandemic (COVID MFA Decision).?*!

Based on the COVID MFA Decision, financial assistance was provided in the form of loans
to ten partner countries®”? which were facing a weak and rapidly worsening balance-of-
payments and fiscal situation and economic recession due to the COVID-19 pandemic. The
maximum total amount of this financial assistance is EUR 3 billion.??® The EC received
authorization ‘on behalf of the Union, to borrow the necessary funds on the capital markets or
from financial institutions and to on-lend them to the partner.>%*

To ensure the necessary financial means for these four programmes the EC issued bonds.
These bonds are all denominated in euro and some of them have significantly long maturity
which even reaches 30 years. The EU/Euratom Debt Issuance Programme®® provided the

background for the issuance of these debt securities, which are listed at the LuxSE.**

3. The economic background of debt security issuance at European Union level

To ascertain the economic background of debt security issuances at EU level, first we have to

analyse the economic conditions of EU Member States. In the EU and also in the euro area

220 Eyropean Commission, COM(2020) 296 final 3; European Commission, ‘Macro-Financial Assistance (MFA)
to non-EU partner countries’ < https://ec.europa.eu/info/business-economy-euro/economic-and-fiscal-policy-
coordination/international-economic-relations/macro-financial-assistance-mfa-non-eu-partner-countries_en >
accessed 14 July 2021.

22! Decision (EU) 2020/701 of the European Parliament and of the Council of 25 May 2020 on p