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1. Introduction 
 

In recent years, Europe has experienced an increase in the proportion of unaccompanied 

and separated asylum-seeking children arriving in need of international protection. This 

rising need is not only characterized as a trend requiring rights-based solutions for key 

destination countries in Western Europe, but also involves all countries that find themselves 

along the route of children’s journeys to safety and stability. Serbia is linked to European 

asylum and migration by way of its placement on the Balkan Route, having logged a total 

number of 820,000 international migrants up until mid 2019.1 While many refugees and 

migrants successfully journey across borders, some remain in transit on the territory of 

Serbia for a period of time before attempting to cross again, whereas occasionally a few 

apply for asylum and are successfully granted the request in Serbia.  

 

In the four years ranging from 2015-2018, the Ministry of Interior had received 17,653 

expressed intentions to seek asylum from unaccompanied children.2  While the peak in 

2015 is incomparable to the volume of arrivals currently, the needs of refugees, asylum 

seekers and migrants have grown to require more than just immediate humanitarian 

assistance. Providing adequate protection and services to this susceptible group of has been 

a key issue on the agenda for migration and refugee policy, and has resulted in changes on 

regional levels such as the European Union and the Council of Europe. In understanding a 

greater call to action, The Republic of Serbia has worked to expand the rights for asylum 

seekers within its national legislation and increasingly recognizes the vulnerabilities of 

various groups on the move through the adoption of a new Law of Asylum and Temporary 

Protection that entered into force on June 3rd, 2018.3 Such changes that accompanied the 

new asylum law can be deemed positive within the legal realm for asylum seekers, as it has 
 

1 IOM GMDAC, Migration Data Portal [website], 2020, https://migrationdataportal.org/?t=2019&i= 
stock_abs_&cm49=688, (accessed 4 July 2020). 
2 BCHR, ‘Unaccompanied and Separated Children in Serbia’, BCHR Human Rights Reports, 2017, p. 16, 
http://www.bgcentar.org.rs/bgcentar/eng-lat/wp-content/uploads/2014/01/Unaccompanied-and-Separated-
Children-in-Serbia.pdf, (accessed 10 February 2020).  
3 Law on Asylum and Temporary Protection (LATP), Official Gazette Serbia, no. 24/2018. 
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worked to further align the national framework with international standards. When 

compared to the previous Asylum Act, the new law is more favorable due to the inclusion 

of the best interests of the child principle, making progressive impacts within the realm of 

legal child rights protection.4 Thus it is evident to recognize any benefits that have arisen 

for unaccompanied children since the LATP and the incorporation of best interest 

consideration within the asylum procedure. 

 

Given the transformations in the legal realm of asylum law in Serbia, it is crucial to assess 

how and if it has impacted the treatment and rights of vulnerable groups in practice. Legal 

and policy changes are important, but it is required that capacities and resources are 

available to put what is on paper into reality, for best interest determinations and decisions 

can only be made if they are accordingly incorporated in all child systems of care and 

protection. Available literature and resources often describe inadequacies within the system 

of protection and care for unaccompanied children, and it is important to investigate where 

these obstacles are rooted and what can positively influence or improve the given 

circumstances. Inconsistent enforcement of the existing legislation impedes on the exercise 

of both the right to asylum, as well as other individual child and refugee rights. Thus, this 

thesis seeks to explore what best interests of the child – the spirit of children’s rights - can 

mean within the context of Serbia as a transit country for unaccompanied children by 

looking at the current state of care offered for them. By conducting a thorough review of 

literature, and an analysis of interviews conducted with relevant actors working with 

asylum seeking unaccompanied children, structural problems will be identified for the 

implementation practices of existing national and international law. Key areas of 

identification, registration, guardianship, accommodation, and access to education will be 

focused on. Therefore, the main question guiding this research will be: how has the best 

interests of the child been implemented in practice throughout the system of care for 

 
4 BCHR, ‘Right to Asylum in the Republic of Serbia 2018’, BCHR Human Rights Reports, 2018, p. 9-10, 
http://azil.rs/en/wp-content/uploads/2019/02/Right-to-Asylum-2018.pdf, (accessed 9 February 2020).  
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unaccompanied children since the introduction of the new LATP, and what challenges still 

exist for the incorporation of this principle?  

 

For the purposes of this thesis the term ‘refugee’ will be used to refer to asylum seekers and 

other foreigners in need of international protection located at a given time on the territory 

of Serbia. The use of this term will be independent of whether the indicated group has 

actually applied for asylum in the country. Additionally, the term ‘unaccompanied children’ 

will address refugee children (individuals under the age of 18)  ‘who have been separated 

from both parents and other relatives and are not being cared for by an adult who, by law or 

custom, is responsible for doing so.’5 While the research for this thesis has been focused on 

the former, the term unaccompanied children may also include separated children, defined 

as having ‘been separated from both parents, or from their previous legal or customary 

primary caregiver, but not necessarily from other relatives. These may, therefore, include 

children accompanied by other adult family members.’6  

 

1.2 Methodology  
 
The methodology implemented in this research is a mixed method approach. Utilizing such 

an approach was the best way to ensure the scope of information and conclusions included 

in this work are as comprehensive as possible. Secondary literature, primary sources, and 

field reports were consulted to address the wide-ranging issues concerning unaccompanied 

children since the adoption of the Law of Asylum and Temporary Protection in Serbia. 

Desk research was a vital component for reviewing the important legal and social scientific 

theoretical frameworks for children’s rights. Included are main legal documents such as the 

Convention on the Rights of the Child, and relevant General Comments number 6 and 14, 

relating in particular the best interests principle, and treatment of unaccompanied children. 

Other relevant international and regional sources consulted are the 1951 Convention 
 

5 CRC, General Comment No. 6, ‘Treatment of unaccompanied and separated children outside their country 
of origin’, 2005, CRC/GC/2005/6, p.6. 
6 Ibid. 
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Relating to the Status of Refugees, Inter-Agency Guiding Principles on Unaccompanied 

and Separated Children, and the UNHCR Guidelines on Determining the Best Interest of 

the child. An overview of national legislature is also considered, dealing with the LATP, 

Family Law, the Law on Social Protection, and the Laws on Education.  Legal databases, 

relevant statistical sources, media, local NGO field reports, UNHCR and UNICEF country 

publications were consulted to gain further contextual and practical information. 

 

In addition to the sources analyzed throughout desk research, field research in the form of 

qualitative interviewing was applied. The field research conducted was initiated for a study 

exploring the treatment and social position of unaccompanied children in Serbia, and was 

organized by two partnered non-profit organizations located in Belgrade, Serbia called 

“Public Policy Research Centre” and “Asylum Protection Centre”. I was able to participate 

in the interview process during my role as research intern at the Public Policy Research 

Centre. It is thanks to this work and the permission granted to me to use the transcribed 

interviews that I am able to include them in this thesis.  

 

Participants in the interviews included various institutional representatives from the 

government, as well as staff from local and international non-governmental organizations 

whose work involves unaccompanied children in Serbia. A total of 11 interviews were 

conducted through a semi-structured method. Names of the respondents have been kept 

unidentified as per the original confidentiality terms upon which the interviews were 

established. As qualitative interviews are by nature flexible, conversations were steered 

towards a general direction, but did not strictly follow the premade questionnaire. Rather, 

topics of conversation and questions were adapted in the moment to further explore, clarify, 

and discuss different subjects or issues that arose from the individual interviewed during 

the process. Questions were also adapted to suit the particular context, experience, and 

attitude of the participant.  
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Since the interviews already took place for a different purpose, the sampling method in the 

case of this thesis is a convenience sample of already available interview data. However, 

the sampling methods implemented initially for the interviews was targeted selection and 

snowball sampling. Targeted selection of key local institutions and relevant civil society 

organizations present and active in the field was used to find individuals who were willing 

to discuss and provide insights from experiences for the subject at hand. The snowball 

method helped further select participants for the interviews by asking key informants to 

refer and recommend other potential interviewees.  

 

The data analysis of the interviews is based on a thematic analysis approach where similar 

concepts, themes, and trends from conversations are organized and grouped together to 

provide more meaningful and thematic conclusions. The insights from interviews add an 

important and unique voice to the contents presented within the thesis, incorporating 

practical experiences, opinions, and obstacles for relevant actors in the field. These are 

examined to gather insights and perspectives into practical challenges faced for the 

protection of unaccompanied children in Serbia. 

 

1.3 Limitations 
 
     As this research deals with an issue that pertains to children -a vulnerable group- it is 

important to highlight their absence in participation of the field research. The non-inclusion 

of unaccompanied refugee children can be explained not by a lack of consideration, but due 

to the nature of their difficult accessibility and ethical considerations. In order to include 

them, a certain standard of diligence and resources is required. Primarily, the coordination 

with and permission from asylum centers and temporary guardians would have been 

complicated within the timeframe of the study, and budgetary limits did not provide 

adequate resources to for example hire an interpreter necessary for the interview process. 

Without a proper system to guarantee informed consent and permission both from the 

representatives and the children themselves, the option to interview them was eliminated 
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Therefore, while participation of the unaccompanied children themselves would have added 

an invaluable dimension to this work, it was not possible due to the strain of capacity, time, 

and resources. This aspect is thus a noted limit to the research. 

2. Serbian Context 
2.1 The Rise of a Transit Zone 
 
   While most migrants and refugees travelling to Europe do so by sea, there is still a 

significant proportion that seeks to reach their destinations in Europe by land. The ‘Balkan 

Route’ has served as one of the main land routes through which refugees have journeyed. In 

Serbia alone it was reported by UNHCR that in 2019 the mean average of migrants and 

refugees present in Serbia monthly was around 4,000. 7  The Western Balkans -and 

particularly Serbia that finds itself located in the centre of the route- have played a role as a 

transit zone most notably since the ‘Migrant Crisis’ in 2015 that arose from growing 

insecurity and conflict in Syria, Iraq, and Afghanistan.8 The Bulgarian and mostly Northern 

Macedonian borders are used to pass into and through Serbia to ultimately reach Western 

Europe.9 In 2019 the UNHCR recorded a total of 20,800 of new arrivals had come through 

North Macedonia.10 

The Balkan Route carries with it a level of complexity connected to politics and history that 

has played –and continues to play- a part in its relationship with countries of Former 

Yugoslavia and the European Union (ex. externalized border control). This is also what 

influenced the four phases that the route underwent: clandestine Balkan Route, open Balkan 

 
7 UNHCR, Serbia Update, Serbia, 2020 https://data2.unhcr.org/en/documents/details/73432, (accessed 15 
April 2020).  
8 V. Jović, ‘Working with traumatized refugees on the Balkan route’, International Journal of Applied 
Psychoanalytic Studies, vol. 15, no. 3, 2018, pp. 187–201. Available from: CRKN Wiley Online Library, 
(accessed 10 May 2020).  
9 Jović, p. 188. 
10 UNHCR, Operational Data Portal Western Balkans, [website], 2020, 
https://data2.unhcr.org/en/dataviz/103?sv=41&geo=0, (accessed 5 July 2020).   
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Route, official Balkan Corridor, and closed Balkan Route.11 Upon the formal closing of the 

Balkan Route in 2016 after the establishment of the EU-Turkey deal the number of arrivals 

significantly dropped, however the route has remained relevant as the second most travelled 

pathway next to the Eastern Mediterranean Route.12  

The Republic of Serbia is largely characterized as a transit country. Author Pavle Kilibarda 

has explored the role of transit countries under refugee law in the context of the Western 

Balkans as a key migratory route. Initially, he demonstrates that the concept of a transit 

country is usually defined as “a country that refugees and migrants pass through along the 

way to their preferred country of asylum – it may be located anywhere between the country 

of origin and the country of destination.”13 However, he mentions that no transit country 

can be labeled exclusively so, as there is always a selection of refugees who will choose to 

apply for asylum in a transit country. 14  For that reason he chooses to elaborate the 

definition, proposing that: 

 A transit country is a country in which, in a given moment, a large majority 
of refugees and migrants otherwise interested in seeking and receiving 
international protection refrain from doing so or do so without genuinely 
intending to stay there; where they do not remain for a significant span of 
time; and which they eventually attempt to leave in an irregular manner.15  
 

Transit countries often are categorized as such because of an underdeveloped or deficient 

asylum system. 16  While Serbia and the Balkans may have the important legislative 

 
11 N. El-Shaarawi, and M. Razsa, ‘Movements upon movements: Refugee and activist struggles to open the 
Balkan route to Europe’, History and anthropology, vol. 30, no.1, 2018, pp. 93-94. Available from: Taylor & 
Francis CRKN Social Sciences and Humanities, (accessed 20 June 2020).  
12 K. Jovanovic., Balkans Migration and Displacement Hub Data and Trend Analysis: Regional overview 
(April-June 2019), Save the Children’s Resource Centre, 2019, 
https://resourcecentre.savethechildren.net/node/15997/pdf/refugees_and_migrants_balkans_regional_overvie
w_q2_2019_sc_bmdh_data.pdf, (accessed 2 July 2020).   
FRONTEX., Migratory Map, [website], 2020, https://frontex.europa.eu/along-eu-borders/migratory-map/, 
(accessed 3 August 2020).  
13 P. Kilibarda, ‘Obligations of transit countries under refugee law: A Western Balkans case 
study’, International review of the Red Cross, vol. 99, no. 904, 2017, p.215. Available from: CRKN 
Cambridge University Press Journals, (accessed 22 April 2020).  
14 Ibid, p. 215. 
15 Ibid, p. 216. 
16 Ibid, pp. 217-218.  
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mechanisms to an adequate degree, they are yet to materialize due to poor human and 

financial resources. However, the state of Serbia -as with any transit country- is not 

engrained in stone. Authors like Kilibarda foresee long-term asylum sector reform on the 

horizon for the Western Balkans that is to inevitably accompany the required EU accession 

procedures.17  

 

Data from past years reflect the classification of Serbia as a transit country. In general 

terms, since the formation of the asylum procedure in 2008 the total of granted applications 

have amounted to 72 refugee status decisions and 92 subsidiary protection decisions.18 

Most recently in 2019 the total number of intentions to apply for asylum reached 12, 937, a 

54% increase from 2018 where 8,436 intentions to apply were registered. However, out of 

these recorded intentions to apply, only 252 (3%) applications were submitted in the 

asylum procedure, a decrease from the 327 applications in 2018. In 2019, 17 cases obtained 

refugee status and 18 were approved for subsidiary protection statuses throughout the 

year.19 The demographic of recorded refugees that entered in the same period and passed 

through Serbia were majority from Afghanistan (3,847/30%), Pakistan (2,766/21%), Syria 

(1,976/15%) and Iraq (1,560/12%). 20 These statistics reflect the number that expressed 

intention to seek asylum.  

 

The demographic of unaccompanied children in Serbia is comprised of 95% males aged 14 

to 17. 21  By April of 2019, the rate of completely lodged asylum applications by 

unaccompanied children was at 19 out of the 227 who had formally expressed intention to 
 

17 Ibid, p. 238. 
18 BCHR, Right to Asylum in the Republic of Serbia 2019, Belgrade, BCHR, 2020, p. 16. 
19 BCHR, 2020, p.19. 
20 BCHR, 2020, p.14. 
21 CRPC and HCIT, ‘Between Closed Borders 2018: Joint agency paper on refugees and migrants in Serbia 
2018’, CRPC Publications, 2019, p. 30, 
http://www.crpc.rs/dokument/Between%20Closed%20Borders%202018%20WEB.pdf, (accessed 10 January 
2020).; K. Jovanovic, and J. Besedic, ‘Struggling to Survive: Unaccompanied and separated children on the 
Balkans route’, Save the Children’s Resource Centre, 2020, 
https://resourcecentre.savethechildren.net/node/16944/pdf/struggling_to_survive_uasc_travelling_the_wester
n_balkans_route_0.pdf, (accessed 29 June 2020).  
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seek asylum.22 By the same time only 2 unaccompanied children had been given asylum 

status.23 The amount of registered intentions by unaccompanied children in 2019 reached 

823, making up 6% of the total number of people intending to apply for asylum, and 28% 

of all children. 24  Conversely, this number arguably does not accurately represent the 

presence of unaccompanied children in in Serbia, as the UNHCR has reported that they 

identified over 3,000 on the territory. Alternatively, 1,358 were recorded to have received 

temporary guardians through the guardianship program from IDEAS Centre for Research 

and Social Development. 25 As of December 2019, 465 unaccompanied children were in the 

country, making up 49% of all 947 children present at the time. This was also noted to be a 

7% increase when compared to the same period in 2018.26 The discrepancy among these 

numbers from different agencies demonstrates an existing difficulty of identifying and 

formally recording data of this vulnerable group of children. Officially reported data and 

statistics do not accurately represent the scope of refugees in the country, especially 

unaccompanied children, and tend to underrepresent the reality due to a variety of 

interconnected and complex factors during identification and registration processes.  

‘Children on the move’ is a concept used internationally to unite and address the population 

of children who have left their country of origin, whether in the presence of an adult, parent 

or relative, or alone. As defined by Save the Children: ‘The term includes children who 

migrate (e.g. to pursue better life opportunities, to escape exploitative or abusive situations 

at home, to look for protection, education or work), children displaced by conflict or natural 

disasters, children who live and work on the streets, children victims of human trafficking, 

 
22 APC, ‘Call to form a center for migrant children’, Asylum Protection Centre, [website], 7 June 2019, 
http://www.apc-cza.org/en/8-vesti/1614-call-to-form-a-center-for-migrant-children.html, (accessed 1 August 
2020). 
23 Ibid.  
24 BCHR, 2020, p.13.  
25 BCHR, and ECRE, ‘Country Report: Serbia 2019 Update’, AIDA Country Reports, 2020, p. 49, 
https://www.asylumineurope.org/reports/country/serbia, (accessed 20 May 2020). 
26 UNHCR, UNICEF, and IOM, ‘Refugee and Migrant Children in Europe Accompanied, Unaccompanied 
and Separated: Overview of Trends January to December 2019’, UNICEF Refugee and migrant children in 
Europe Resources, 2020, https://www.unicef.org/eca/media/12671/file, (accessed 4 July 2020).  
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etc.’27 Despite the many motivations and reasons that influence the movement of children 

voluntarily or involuntarily, they are all equally joint in their vulnerability and exposure to 

risk and danger. They face high risks of poverty, exploitation, social exclusion, and 

violence to varying degrees, and in different contexts.28 UNHCR’s Executive Committee 

has recognized that child-specific forms of persecution may include but are not limited to: 

‘under-age recruitment, child trafficking and female genital mutilation, family and domestic 

violence, forced or underage marriage, bonded or hazardous child labour, forced labour, 

forced prostitution and child pornography.’29 

Save the Children highlights the ‘denial or lack of stimulating childhoods spaces to and 

violations of child rights’30 to be an influential characteristic of a childhood experienced by 

a child on the move. Due to the crucial role the period of childhood plays in development, 

the impact of movement through insecure environments amplifies the need to ensure that 

children’s rights are not violated in any respect, and to go beyond monitoring the 

experiences of vulnerable unaccompanied children to ensure that countries actively 

implement protection and services for children to heal and flourish in.31   

Smuggling networks have thrived within the Western Balkans since formal closure of the 

Balkan Route, preying on situations of vulnerability and misinformation.32 This has also 

contributed to the abuse of unaccompanied children and the inaccurate identification 
 

27 A. Galonja, M. Avramovic, and T. Diegoli,‘Children on the Move: Status and programmes of support and 
protection of children on the move in the Republic of Serbia’, Save the Children’s Resource Centre, 2013, 
p.11, https://resourcecentre.savethechildren.net/node/7404/pdf/children-on-the-move-final1.pdf, (accessed 19 
May 2020). 
28 Bhabha, K., Child Migration and Human Rights in a Global Age, US, Princeton University Press, 2014, p. 
245. Available from: COVID-19 Free Access eBooks, (accessed 10 May 2020).  
29 UNHCR, ‘Guidelines on International Protection: Child Asylum Claims’ under Articles 1(A) 2 and 1(F) of 
the 1951 Convention and/or 1967 Protocol relating to the Status of Refugees, UN doc HCR/GIP/09/08, (22 
December 2009) p. 9. 
30 M. Avramović, and N. Stamenković, ‘Boxes of Wonder: Creation of the program with children on the 
move’, Save the Children’s Resource Centre, 2018, p.21, 
https://resourcecentre.savethechildren.net/node/13265/pdf/boxes_of_wonder_creation_of_the_program_with_
children_on_the_move.pdf, (accessed 10 June 2020). 
31 Ibid, pp. 21-22 
32 CRPC, ‘Game People: Irregular migration and risks’, CRPC Publications, 2019, p. 7, 
https://www.crpc.rs/dokument/Game%20People.pdf, (accessed 20 February 2020). 
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because they appear to be in the presence of an adult or group.  Irregular border crossings 

are colloquially termed as ‘the game’ and refer to the attempt to cross country borders 

without identification.33 Serbia borders with desirable EU entry points such as Hungary and 

Croatia, making it a popular hotspot for border crossings and subsequently illegal 

pushbacks. 34 Unaccompanied children often participate in the ‘game’ and when 

unsuccessful this results in often-negative encounters with guards and law enforcement, and 

can be very exhausting.35 Trafficking is a child-specific form of persecution that Serbia as a 

State has worked to improve its response to, addressing the vulnerability of large numbers 

of refugees to sex trafficking and forced labour within Serbia.36 There is still insufficient 

action in meeting the minimum standards for the elimination of trafficking, and greater 

attention needs to be placed on identifying victims of trafficking specifically amongst 

groups of unaccompanied children.37 However more survivors have been identified in the 

past years than before, and greater efforts have been placed towards the distribution of 

guidance for indicators, and for prosecutors and judges. In 2019, 15 children were 

identified as potential victims of trafficking in human beings, with two obtaining official 

status as victims of trafficking. 38 

 

While recognizing that children on the move are already in need of additional support 

because of their status as persons in situations of vulnerability, the context of transit 

countries can further exacerbate the disparity in services and systems needed to fulfill the 

needs of children on the move. Save the Children has noted that discrimination is often 

present in transit countries, with such attitudes reflected in the asylum system amongst 

 
33 Ibid, p.6. 
34 Jović, pp. 188-189. 
35 CRPC and HCIT, ‘Between Closed Borders 2018: Joint agency paper on refugees and migrants in Serbia 
2018’, CRPC Publications, 2019, pp. 44-50, 
http://www.crpc.rs/dokument/Between%20Closed%20Borders%202018%20WEB.pdf, (accessed 10 January 
2020).  
36 GRETA(2017)37. 
37 GRETA(2017)37, para. 102 
38 BCHR and ECRE, p.49. 
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public authorities or local communities. 39  While children on the move are undeniably 

vulnerable, such an understanding and categorization of vulnerability must not be used to 

the detriment of the child. A balanced must exist between conceptualizing children through 

a lens that sees them as at risk, against the ever-growing resilience and wide ranging 

capacities possessed by children.40 This complexity serves as an example to the type of 

conceptual approaches to support and protection children ought to receive.41  

 
2.2 Conceptualizing Identity and Status 
 
It is crucial to acknowledge that unaccompanied children have a complex intersection of 

identities, which uniquely intensify the experiences and challenges they face. As discussed, 

there are specific forms of vulnerability that exist for children such as trafficking, child 

marriage, and exploitation. In addition to this, author Crock elaborates on the idea that by 

way of being refugees, children will undergo severe stress, dangers, and insecurity. 

However, inevitable refugee experiences compounded with childhood adds another level of 

unique perilous circumstances. Occurrences such as the ‘separation from family; prolonged 

periods in immigration detention; and of failure to secure adequate housing and nutrition’42 

are additional layers to the child refugee experience. Unaccompanied children may not 

share the same ethnic or cultural origins, but they are united in their difficult experiences 

during life on the move experiencing ‘alienage, separation from caregivers, and some form 

of irregular status contribute to a common experience of marginalization and psychological 

insecurity’43  

 
Necessary as a precursor to analyzing legal frameworks and regulations, is a brief 

recognition of the sociological concepts that shape the understanding of our world, society 

and the interaction with refugee children. The rise of the human plight for identity and 
 

39 Avramović and Stamenković, p. 25. 
40 M. Avramović, and N. Stamenković, pg 23. 
41 Ibid, pp. 23-25.  
42 Crock p. 226 
43 J. Bhabha, Child Migration and Human Rights in a Global Age, US, Princeton University Press, 2014, 
p.243. Available from: COVID-19 Free Access eBooks, (accessed 10 May 2020). 



 14 

belonging arose in part from what Bauman attributes as the artificial creation of a ‘national 

identity’.44 This ‘constructed convention’45 shifted the division of power into the hands of 

the State to ‘define, classify, segregate and select’.46 Bauman further qualifies that the 

threat of exclusion fuels the desire for belonging through a ‘tightening and policing of the 

boundary between “us” and “them”.’47 Such processes promote a perception of  ‘the other’, 

a concept present amongst all societies and one that manifests itself on various scales and 

layers, and is dependent on structures and relations amid groups in society. For this reason, 

otherness –much like identity and belonging- is not a static concept, rather it is dynamic 

and fluid, and alters its exclusionary nature contingent of what is present at a given 

moment. These ideas are relevant for refugees, as aspects of their intersecting identities 

often are not viewed as palatable to the destination countries within which they seek refuge. 

As for many refugees, but particularly for children, movement among and between borders 

throughout different stages of their journey is a precarious process tied up in vulnerabilities 

presented in the physical world and also theoretical. As Bhabha describes, children on the 

move walk the line simultaneously between ‘perceptions of vulnerability (“poor and 

innocent children”) and otherness (“not really like our children”)’.48 The concept of status 

and its unwavering internal dichotomies is difficult to navigate. Typical categorization of 

regular or irregular, documented or undocumented, legal and illegal is not a fixed state of 

being, rather the same individual can fall under different statuses at varying points in 

time.49  

 

Ridding ourselves of strict binary thinking is crucial. As it complicates rather than 

simplifies,  and reinforces attitudes that uphold the status quo of privileged statuses and 

 
44 Bauman, Z., Identity, Cambridge, Polity Press, 2004, p.21. 
45 Bauman, p. 23. 
46 Ibid, p.21. 
47 Ibid. 
48 Bhabha p.13. 
49 Ibid. pp. 242-243. 
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alienated statuses. A frame of mind that has no place in a world that is to be lead by human 

rights principles and philosophies. 

3. Legal Analysis:  
 
3. 1 International Law 
 
International law has played an essential role in the pursuit of further recognition and 

advancement of children’s rights. Legally binding instruments such as the UN Convention 

on the Rights of the Child (the Convention), the 1951 Convention Relating to the Status of 

Refugees and its 1967 Protocol (1951 Refugee Convention), along with a series of 

accompanying guidelines and protocols have fortified frameworks and systems of 

protection for vulnerable unaccompanied refugee children.50 This section will outline the 

significant binding and non-binding documents that set standards and lead the efforts 

towards the fulfillment of children’s rights and needs.  

 
3.1.1 Geneva Convention 
 
As the majority of unaccompanied children in the context of this thesis are refugees or 

asylum seekers, it is necessary to outline the international law upon which their status and 

rights are originated. The 1951 Refugee Convention is the fundamental normative 

framework from which the basis for understanding definitions and rights of refugees is 

derived from.51 In being the core international treaty for refugee protection, it serves as a 

comprehensive and universal tool outlining the basic minimum standards to which State 

 
50 J. Allsopp, and E. Chase, ‘Best interests, durable solutions and belonging: policy discourses shaping 
the futures of unaccompanied migrant and refugee minors coming of age in Europe’, Journal of Ethnic 
and Migration Studies: Special Issue: Undocumented & Unaccompanied: Children of Migration in the 
European Union and the United States, vol. 45, no. 2, 2019, p. 296. Available from: Taylor & Francis 
CRKN Social Science and Humanities, (accessed 25 May 2020). 
51 Kilibarda, p. 220.  
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parties must adhere. 52 Under the 1951 Refugee Convention, a refugee is defined as an 

individual who: “has a well-founded fear of being persecuted because of his or her race, 

religion, nationality, membership of a particular social group or political opinion; and is 

unable or unwilling to avail him— or herself of the protection of that country, or to return 

there, for fear of persecution”.53 Anyone who meets the definition is granted protection 

under the Refugee Convention, 54  with the key principles of non-discrimination, non-

penalization, and non-refoulement guiding the treatment and protection towards refugees.55 

It is important to note that “formal determination of status is declaratory, rather than 

constitutive”56 meaning that regardless of the status or (lack of) recognition formally given 

by a State, it does not take away the status of “refugee” under international law and the 

substantive rights granted in that respect.57  Additionally, as explained by Rebecca Stern, 

the term persecution is a central characteristic of the Refugee Convention, and is best 

understood alongside the concept of human rights violation, which in her explanation is 

where human rights law and refugee law become mutually inclusive, for ‘in order to 

identify what constitutes persecution one must understand both the content of a certain right 

and what would be a grave breach of that right.’58 

 

 
52 Convention Relating to the Status of Refugees (adopted 28 July 1951, entered into force 22 April 1954) 189 
UNTS 137; Protocol Relating to the Status of Refugees (adopted 31 January 1967, entered into force 4 
October 1967) 606 UNTS 267 
53 https://www.unhcr.org/about-us/background/4ec262df9/1951-convention-relating-status-refugees-its-1967-
protocol.html 
54 Benfer, E. A. ‘In the Best Interests of the Child? An International Human Rights Analysis of the Treatment 
of Unaccompanied Minors in Australia and the United States’, Indiana international & comparative law 
review, vol.14, no. 3, 2004, pp.  729–770. Available from: HeinOnline Law Journal Library, (accessed 4 April 
2020).  
55 Convention Relating to the Status of Refugees (adopted 28 July 1951, entered into force 22 April 1954) 189 
UNTS 137; Protocol Relating to the Status of Refugees (adopted 31 January 1967, entered into force 4 
October 1967) 606 UNTS 267 
56 Kilibarda, p. 221.   
57 Ibid, p. 220.  
58 R. T. Stern, ‘Unaccompanied and Separated Asylum Seeking Minors: Implementing a Rights-based 
Approach in the Asylum Process’, in Child-friendly Justice: A Quarter of a Century of the un Convention on 
the Rights of the Child, Brill, Nijhoff, 2010, p. 45 Available From: Brill Online Books, (accessed 6 April 
2020). 
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While the international refugee law is to be applied to all regardless of age, children are not 

explicitly mentioned in the 1951 Refugee Convention. This is important because children 

do not experience harm or persecution in the same way adults do, mainly because the 

development and vulnerability of children influences how children understand and 

experience harms they are exposed to. 59  For this reason various organizations and 

institutions have produced additional protocols or guidelines to safeguard the inclusion of 

children in national refugee and asylum seeking processes and systems.60 For example, as 

acting ‘guardian’ of the 1951 Refugee Convention and the 1967 Protocol the UNHCR has 

played a key role in recognizing the dependency of children and ensuring that their work, 

guidelines, and policies pay particular attention to children as active subjects to which 

rights and protection is granted to. 61  This began with the 1988 UNHCR Guidelines on 

Refugee Children (revised in 1994 as the Guidelines on Protection and Care)62, followed by 

the 1997 UNHCR Guidelines on Policies and Procedures in Dealing with Unaccompanied 

Children Seeking Asylum, the 2008 UNHCR Guidelines Determining the Best Interest of 

the Child, and the 2009 Guidelines on Child Asylum Claims. 63  It is through these 

documents that further harmonization of efforts have been achieved, and the adoption of 

age and gender sensitive approaches have been mainstreamed to highlight forms of child 

specific persecution in relation to the 1951 Refugee Convention.64  

 

3.1.2 United Nations Convention on the Rights of the Child 
 

The first Declaration of the Rights of the Child adopted in 1924 by the League of Nations 

marked the beginning of international recognition for the status of children as rights 

 
59 HCR/GIP/09/08, p. 9. 
60 Stern, p. 246. 
61 Ibid, p.246-247; Convention Relating to the Status of Refugees (adopted 28 July 1951, entered into force 22 
April 1954) 189 UNTS 137; Protocol Relating to the Status of Refugees (adopted 31 January 1967, entered 
into force 4 October 1967) 606 UNTS 267 
62 https://www.unhcr.org/protection/children/3b84c6c67/refugee-children-guidelines-protection-care.html 
63 Stern, p. 246-247 
64 https://www.unhcr.org/protection/children/50f6d4746/unhcrs-executive-committee-conclusion-children-
risk.html 
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holders. 65  This awareness was grew in 1989 with the adoption of the International 

Convention on the Rights of the Child (the Convention), which has been celebrated as ‘the 

most rapidly and widely ratified international treaty’. 66  Serbia became party to the 

Convention on 12 March 2001, thereby legally binding itself to the contents of the treaty. 67 

With the addition of a child centered treaty amongst the collection of crucial international 

human rights agreements, the treatment of children worldwide has shifted and ignited the 

necessary reevaluation of children as active agents and the duty of the state beyond parental 

care.68 The convention identifies children as a group with specific needs and tailored rights 

approaches ‘by reason of his physical and mental immaturity, needs special safeguards and 

care, including appropriate legal protection, before as well as after birth’. 69  A central 

requirement in the Convention is that all children are to be treated as rights bearers, 

regardless of status.70  The treaty may thus apply universally ‘to all children, at all times, 

wherever they may be’.71 The rights enshrined in the treaty can be divided into three main 

categories: survival and development rights, protection rights, and participation rights. 72 

The Convention is further characterized by four general principles that are understood to 

make up the core of the Convention. These four principles are: non-discrimination (Article 

2), the best interests of child (Article 3), the right to survival and development (Article 6), 

and the views of the child (Article 12). 

 
65 Benfer, p. 732 
66 Ibid, p. 733 
67 OHCHR, ‘Ratification Status for Serbia’, Treaty Body Database, [website], n.d., 
https://tbinternet.ohchr.org/_layouts/15/TreatyBodyExternal/Treaty.aspx?CountryID=154&Lang=EN, 
(accessed 5 July 2020).  
68 J. K. Dalrymple, ‘Seeking asylum alone: using the best interests of the child principle to protect 
unaccompanied minors’, Boston College Third World law journal, vol. 26, no. 1, 2006, pp. 131–168. 
Available from: HeinOnline Law Journal Library, (accessed 6 May 2020).  
69 Convention on the Rights of the Child (CRC), (adopted 20 November 1989, entered into force 2 
September 1990), 1577 UNTS 3, p. 1. 
70 CRC, Article 2(1). 
71 Crock, C. E., ‘Justice for the Migrant Child: The Protective Force of the Convention on the Rights of the 
Child’, in Child-friendly Justice: A Quarter of a Century of the UN Convention on the Rights of the Child, 
Brill, Nijhoff, 2010, pp. 223. Available From: Brill Online Books, (accessed 6 April 2020). 
72 M. D. Ruck, et al., ‘The United Nations Convention on the Rights of the Child: Its Relevance for 
Adolescents’, Journal of Research on Adolescence, vol. 26, no. 1, 2016, pp. 16–29. Available from: CRKN 
Wiley Online Library, (accessed 10 June 2020).  
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Working actively as an extension of the Convention is the UN Committee on the Rights of 

the Child. As a treaty body, the Committee is responsible for supervising the 

implementation of the treaty into national legislation and systems, and providing reports 

that outline recommendations for State parties by highlighting violations, and assessing 

individual complaints. 73  The Committee also works to create General Comments that 

explain how to interpret certain rights and thematic issues in more detail. Therefore the 

general comments additionally serve as authoritative political and moral instruments that 

bind States to the contents.74  The following subsections will briefly cover the most relevant 

General Comments and other applicable guidelines in relation to unaccompanied children. 

 
3.1.3 General Comment No. 6  
 
In 2005 the UN Committee on the Rights of the Child published General Comment No. 6 

on the Treatment of Unaccompanied and Separated Children Outside Their Country of 

Origin. The objectives explain the need to bring attention to the rising prevalence of 

children in situations of vulnerability, and the increased risks unaccompanied children face 

in experiencing rights infringement and child-specific human rights violations. 75  The 

general comment also seeks to address protection gaps that greatly impact unaccompanied 

children by further establishing guidelines and standards that build upon the Convention to 

better aid States in implementing and abiding by the Convention.76   

 

Key details defined by the Committee highlight that children are to be primarily treated as 

children, that their status -or lack of status- is not to impede upon their reception of rights as 

 
73 OHCHR, Committee on the Rights of the Child, [website], 2020, 
https://www.ohchr.org/EN/HRBodies/CRC/Pages/CRCIntro.aspx, (accessed 4 July 2020).  
74 M. Kalverboer, et al., ‘The Best Interests of the Child in Cases of Migration’, The International Journal of 
Children’s Rights, vol. 25, no.1, 2017, p. 119. Available from: HeinOnline Law Journal Library, (accessed 4 
April 2020).  
75 Committee on the Rights of the Child, General Comment No. 6, ‘Treatment of unaccompanied and 
separated children outside their country of origin’, 2005, CRC/GC/2005/6.  
76 Ibid, para 3. 
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children.77 It further stipulates the importance of respecting ‘the best interest of the child as 

primary consideration’78 and links specific provisions with the fulfillment of this principle. 

Initial assessment measures are necessitated to include immediate specialized and 

prioritized identification of unaccompanied or separated children. The assessment must 

include all elements of a dignified and child friendly approach, and the benefit of the doubt 

must be awarded in cases of uncertainty.79 Child friendly assessments of each individual 

child’s identity is required, considering their nationality, culture, language, ethnicity, 

vulnerabilities and needs. Furthermore, the Committee states that ‘Prompt registration by 

means of an initial interview conducted in an age-appropriate and gender-sensitive manner, 

in a language the child understands, by professionally qualified persons to collect biodata 

and social history to ascertain the identity of the child’.80  

 

Simultaneously, guardians are to be appointed as soon as a child is identified as 

unaccompanied or separated, and the guardian must accompany the child in all relevant 

matters to safeguard the interests and overall needs relevant to their wellbeing.81 Legal 

representatives should be assigned equally as promptly for relevant asylum cases.82 Due to 

the specific and sensitive nature of working with a vulnerable group such as 

unaccompanied children, the Committee calls for relevant professional training of all 

individuals in contact with children throughout the child care system and asylum system. It 

is important that all those in contact with children, especially guardians, possess the 

appropriate attitude, skills and knowledge to perform their duties to ‘ensure that the 

interests of the child are safeguarded and that the child’s legal, social, health, 

psychological, material and educational needs are appropriately covered’83 Furthermore, an 

 
77 Ibid, para 12. 
78 Ibid, para. 19. 
79 Ibid, para. 31(i). 
80 Ibid, para. 31(ii). 
81 Ibid, para 33. 
82 Ibid, para. 21. 
83 Ibid, para 33. 
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essential rule is that effective guardianship is to be informed by the child’s participation84, 

and the guardian is to undergo regular review processes to ensure suitability for the job.85  

 

The general comment additionally expands on the rights of unaccompanied children to 

appropriate care and accommodation arrangements as per Articles 20 and 22 of the 

Convention. It is the obligation of the State to provide accommodation and to ensure that 

children are not deprived of liberty, are kept united with siblings, are under regular 

supervision by qualified individuals, minimally undergo transfers of housing, and always 

have their opinions taken into consideration.86 Living spaces for unaccompanied children 

should maintain ‘a standard of standard of living adequate for their physical, mental, 

spiritual and moral development…States shall provide material assistance and support 

programmes, particularly with regard to nutrition, clothing and housing.’87 

 

Specific to the case of refugee and asylum seeking children it is expected that States respect 

the non-refoulement obligation to the highest standard as outlined in Article 33 of the 1951 

Refugee Convention and Article 3 of the United Nations Convention Against Torture.88 

This means that States are not to return anyone, or in this case a child, ‘to a country where 

there are substantial grounds for believing that there is a real risk of irreparable harm to the 

child’.89 Thus, risk assessments must consider gender and age specific impacts, and return 

can only be arranged if deemed in the best interests of the child.90 

 

The right to education is to be guaranteed for all children on any given State’s territory 

regardless of status, and be equal and accessible for all ages, abilities and genders.91 The 

 
84 Ibid, para. 25. 
85 Ibid, para. 35. 
86 Ibid, para. 40. 
87 Ibid, para. 44. 
88 Ibid, para. 26. 
89 Ibid, para. 27. 
90 Ibid, para. 84. 
91 Ibid, para. 41. 
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Committee mandates that ‘unaccompanied or separated children are provided with school 

certificates or other documentation indicating their level of education, in particular in 

preparation of relocation, resettlement or return.’92, as it is crucial for the development and 

maintaining some form of consistency as well as formal documentation. Additionally the 

right to healthcare and highest standards of treatment is also defined to be provided to the 

same degree as with the State’s national children.93 Due to their specific experiences shaped 

by their physical form as unaccompanied children in the context of the various driving 

factors that impact their movement, they are to be addressed with sensitivity, consideration, 

and care for the violence and traumas they have most likely endured.94 Such standards are 

crucial for the right to life, survival and development. 

 

The final important elaboration deals with the procedural safeguards and support measures 

derived from Article 3(3). Measures urged in cases of unaccompanied children by the 

Committee include free and accessible legal representation, priority status for all 

applications submitted on behalf of unaccompanied or separated children, access to 

qualified officials and interpreters throughout the application process, and an individualized 

approach that concludes decisions on a case-by case basis specific to the unique needs of 

the child.95 

 

3.1.4 General Comment Number 14  
 
The best interest of the child principle is woven into every aspect of the treaty, it binds each 

article as an individual element to create the uniting spirit of the Convention. While key in 

nature, it is equally complex due to its interconnectedness with other provisions. For this 

reason the concept of the best interest of the child underwent criticism due to its broadness 

 
92 Ibid, para. 42. 
93 Ibid, para. 46. 
94 Ibid, para. 47. 
95 Ibid, para. 68-73. 
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as a term and lack of specificity for practical application. 96  Thus, the 2013 General 

Comment No. 14 on the right of the child to have his or her best interests taken as a 

primary consideration is dedicated to expanding on Article 3(1) of the Convention, “the 

right to have his/her best interests taken as a primary consideration”.97 The objective serves 

to further explain the processes and requirements for the assessment and determination of a 

child’s best interest, and importantly never prescribes definitive actions of what would be 

the best interest as there is no one size fits all ‘answer’.98  

 

As mentioned, the best interest of the child contains multiple dimensions, and as described 

by the Committee, ‘the best interests of the child is a dynamic concept that encompasses 

various issues which are continuously evolving.’99 It is a substantive right, a legal principle, 

and a rule of procedure.100 This means that in addition to the best interest as a right to be 

taken into primary consideration, it is also open to many interpretations (although the best 

one should always be selected), and is also a process that requires certain steps of 

assessment and justification that occur with every decision to evaluate the positive and 

negative impacts of decisions made in relation to, and for a child.101 The Committee has 

stressed that the evaluation of the best interests must be done in all matters relating to 

children, and in a way that takes into account the unique and specific circumstances of the 

child.102 Case by case analyses ensures that decisions are made appropriately and accurately 

for each individual child at hand. This also ensures that the central characteristics of 

flexibility and adaptability are preserved.103 Significantly, the Committee acknowledges the 

possibility of a circumstance where harmonization or compromise of various rights is not 

 
96 Van Os, et al., p. 60. 
97 CRC, Article 3(1). 
98 Committee on the Rights of the Child, General Comment No.14, ‘On the right of the child to have his or 
her best interests taken as a primary consideration’, 2013, CRC/C/GC/14.  
99 Ibid, para. 11. 
100 Ibid, para. 6. 
101 Ibid. 
102 Ibid, para. 33. 
103 Ibid, para. 32. 
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possible, but concludes that ‘a larger weight must be attached to what serves the child 

best’.104 

 

States are called upon to amend ‘domestic legislation and other sources of law so as to 

incorporate article 3, paragraph 1, and ensure that the requirement to consider the child's 

best interests is reflected and implemented in all national laws and regulations’105 and to 

establish ‘mechanisms and procedures for complaints, remedy or redress in order to fully 

realize the right of the child to have his or her best interests appropriately integrated and 

consistently applied’106. States must also work to equip all people working with children 

with the appropriate information and training, and ‘providing appropriate information to 

children in a language they can understand’.107  

 

While the Committee underlines the relationship with the other general principles of the 

Convention, there is a necessary underscoring of the important link with the principle 

dealing the right to be heard. The two work hand in hand to safeguard the active process of 

including the child’s voice in matters that concern them.108 It is also elaborated that the 

weight of the child’s opinion varies, and must be granted in relation to their age, maturity, 

and experience.109 

 

3.1.5 Best Interest Procedure, Best Interest Assessment, and Best Interest Determination 
 
Moving into the practical manifestation of assessing the child’s best interests, the Best 

Interest Procedure (BIP) is an overarching term that encompasses different approaches and 

actions to conclude what is in the best interest of a child. It works to set procedures and 

standards in place to counteract the protection risks unaccompanied children are vulnerable 

 
104 Ibid, para. 39. 
105 Ibid, para. 15(a). 
106 Ibid. para. 15(c). 
107 Ibid, para. 15(f-g). 
108 Ibid, para. 43. 
109 Ibid, para. 53. 
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to.110 Two central procedural components for the decision making process include the Best 

Interest Assessment (BIA) and the Best Interest Determination (BID). In addition, 

‘identification, best interests assessment, action planning, implementation, follow up and 

case closure’111 make up the 6 steps for BIP child protection. In General Comment No. 14 

the Committee provides a non-exhaustive list of elements to be taken into consideration 

during assessments and determinations of the best interests. These are: the child’s identity, 

child’s views, parent or caregiver’s views, preservation of family environment, care 

protection and safety of the child, situation of vulnerability, child’s right to health, and 

access to education.112 In its best expression as a procedure, the BIP takes on a multi-

sectoral and multi-stakeholder approach. This means that children, local and national 

authorities, communities, national and international child protection organizations are 

included in the process. The protection and fulfillment of children’s rights is not possible 

without the fundamental elements of cooperation, partnership and coordination among the 

long list of actors that influence children’s wellbeing.113  

 

The BIA is defined as: ‘evaluating and balancing all the elements necessary to make a 

decision in a specific situation for a specific individual child or group of children.’ 114 

Simultaneously, a BIA is employed as a first step and an ongoing procedure that gathers 

information in regards to the specific circumstance the child is in and their individual 

characteristics such as their ‘age, sex, level of maturity, experience belonging to a minority 

group, having a physical, sensory or intellectual disability, as well as the social and cultural 

context’.115 While the Committee proposes elements to be considered, it equally stresses 

 
110 UNHCR, ‘Guidelines on Assessing and Determining the Best Interests of the Child’, (November 2018), 
pp. 3-150. 
111 UNHCR, 2018, p. 9. 
112 CRC, CRC/C/GC/14, para. 52-79. 
113 UNHCR, 2018, pp. 32-37. 
114 J. Zermatten, ‘Best Interests of the Child’ in Child-friendly justice: A quarter of a century of the UN 
convention on the Rights of the Child, Brill, Nijhoff, 2015, p. 37. Available from: Brill Online Books, 
(accessed 2 May 2020).  
115 CRC, CRC/C/GC/14, para. 48. 
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that any list should be ‘non-exhaustive and non-hierarchical’.116 BIAs are instigated in 

cases where immediate action and decisions need to be made, and can vary in name and 

form across different countries. However, they are always identified with ‘The key 

characteristics are that they are holistic and conducted by staff with relevant professional 

expertise.’117 

 

The second component, the BID, can be summed up as ‘the formal process with strict 

procedural safeguards designed to determine the child's best interests on the basis of the 

best-interests assessment.’118 A best interest determination is used in asylum procedures for 

decision-making about big impacts concerning the child.119 In being open-ended in the 

potential elements that can be collected about a child, it promotes an individual and child 

specific approach to assessments. Typically, BIDs are necessary when deciding on a 

durable solution, such as decisions regarding integration, resettlement, voluntary 

repatriation, or family reunification.120 Due to the weight associated with such decisions the 

BIA is a precursor upon which the BID build on, and is why ‘BIDs require in depth 

information accumulated in the course of the best interests process about the child, and 

involve higher degrees of scrutiny and independence.’121 

 
3.2 National Framework on 
 3.2.1 Law on Asylum and Temporary Protection 
 
Under Serbia’s constitution, the right to asylum is outlined in Article 57. 122 The first 

Serbian general Law on Asylum (LA) entered into force in 2008. 123 In the year 2018 

 
116 CRC, CRC/C/GC/14, para. 50. 
117 UNICEF, ‘Safe and Sound: what states can do to ensure respect for the best interest of unaccompanied and 
separated children in Europe’, Save the Children’s Resource Centre, 2014, p.20, 
https://resourcecentre.savethechildren.net/node/8571/pdf/5423da264.pdf, (accessed 10 May 2020). 
118 Zermatten, p.37 
119 UNHCR, 2018, p. 9. 
120 Ibid, p.71. 
121 UNICEF, 2014, p.20. 
122 Constitution of the Republic of Serbia, Official Gazette of the Republic of Serbia, No 83/06. (entered into 
force on 30 September 2006).  
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Serbia adopted a new national Law on Asylum and Temporary Protection (LATP), which 

officially entered into force on June 3rd, 2018.124 The new legislation has incorporated 

aspects previously missing in the old LA. In this following section, transformations and 

additions will be noted focusing on those that impact unaccompanied children and for that 

reason should not be taken as a holistic account of the new law.  

 

As established previously by the LA, the asylum procedure is twofold. Asylum seekers 

must first express the intention to seek asylum through registering with authorities 

(typically police), and then may later enter the asylum procedure with the completion of an 

asylum application.125 Upon expressing the intention to seek asylum inside the territory and 

at border crossings, the foreigner receives a registration certificate by an authorized MI 

police officer, and must then report to the assigned accommodation within 72 hours.126 This 

is considered a first step and is how most asylum seekers regularize their stay and secure 

‘basic rights such as accommodation, food, health care, psycho-social support’.127 In the 

case that an individual wants to enter into the asylum procedure they must submit the 

application 15 days after registration.128 Under the LATP, all asylum applicants have the 

rights to: residing and freedom of movement in the Republic of Serbia;  material reception 

conditions; social assistance;  healthcare;  primary and secondary education;  information 

and legal aid;   freedom of religion; labour market access; and personal documents in 

accordance with Article 90 and 91 of this Law.129  

 

Previously in the LA, unaccompanied children and the relevant procedures in regard to 

them were only mentioned in Article 2 outlining the definition of the term, and Article 16 

 
123 Kilibarda, p. 216. 
124 LATP, Official Gazette Serbia, No. 24/2018. 
125 Kilibarda, p. 217. 
126 LATP, Article 35. 
127 BCHR and ECRE, p.28. 
128 LATP, Article 36.  
129 LATP, Article 48. 
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dealing with the principle of representation.130 Necessary additions and expansions have 

been made in the LATP to strengthen definitions, duties towards children, and the rights of 

children and unaccompanied children specifically. For example, the most noteworthy 

inclusion accompanying the new law is that of the principle of the best interest of the minor 

as a central aspect for consideration within all areas regarding children and the 

implementation of this law.131 Assessment of the best interest is stated in the law to include 

‘well-being, social development and background, the minor’s opinion, depending on his/her 

age and maturity, the principle of family unity, and the protection and safety of the 

minor’. 132  It is also further specifically referenced within articles dealing with 

accommodation and guardianship procedures, ensuring that the best interest principle is 

further noted for these decisions made.133 The explicit addition of the best interest principle 

is of great importance for children’s rights and also makes the clear link for the principle to 

be applied to refugee and asylum seeking youth, whereas previously this concept was only 

mentioned in the Family Law applied to nationals.134 

 

With respect to the definition unaccompanied children, it has been further expanded upon 

along with an added definition for separated children that is comparable to that which is 

stipulated in international law. Much clearer details have also been elaborated in Article 12 

in regard to the guardian’s role in supporting unaccompanied children during their presence 

on Serbian soil. It is written that ‘an unaccompanied minor shall have a temporary guardian 

appointed by the guardianship authority, in accordance with law, immediately after it has 

been established that he/she is an unaccompanied minor and before the submission of 

his/her asylum application.’135 This article carries an immediacy that the previous LA did 

 
130 Law on Asylum, Official Gazette of the Republic of Serbia, No. 109/2007. 
131 LATP, Article 10.  
132 Ibid. 
133 LATP, Article 12 and 73.  
134 BCHR, ‘Right to Asylum in the Republic of Serbia Periodic Report for January-June 2019’, Azil.rs 
Reports, 2019, p. 54, http://azil.rs/en/wp-content/uploads/2019/08/Periodic-report-Right-to-Asylum-in-Serbia-
January-June-2019.pdf, (accessed 6 May 2020).  
135 LATP, Article 12.  
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not carry in its contents regarding guardians. Under the same article, guardians have the 

role of informing the UAM about their rights and the asylum procedure, and are also to be a 

compulsory element during the process of asylum, including submitting the prior intention 

to seek asylum and the asylum application itself, while also always being present for 

interviews and relevant proceedings. 136  Additionally, priority status as directed by the 

Convention has been included in this section addressing that all proceedings in relation to 

an unaccompanied child are to have priority status.137 

 

Article 17 has introduced the special procedural and reception guarantees. These are to be 

awarded to all vulnerable individuals and groups listed, within which unaccompanied 

children are cited.138 The LATP states, ‘special procedural and reception guarantees shall 

serve to provide the appropriate assistance to the Applicant who, due to his/her personal 

circumstances, is not able to benefit from the rights and obligations under this Law without 

appropriate assistance.’ 139  Furthermore, a time limit has also been placed, whereby 

decisions must be delivered 3 months after the date of the application. The conditions of 

potential extensions have equally been outlined.140 Importantly, unaccompanied children 

are explicitly stated as an excluded group from any kind of accelerated procedures in the 

subsequent article.141 They are also are not to have any asylum procedures or applications 

conducted at the border or in transit zones.142  

 

In Article 50, which outlines the material reception conditions, it is stated that in the 

process of assigning accommodation, the sex, age, status, and family unity is to be taken 

into account. Material reception conditions are to be provided by the Commissariat for 

Refugees and Migrants, which comprises of ‘housing accommodation, food, clothing, and 

 
136 Ibid. 
137 Ibid. 
138 LATP, Article 17. 
139 Ibid. 
140 LATP, Article 39. 
141 LATP, Article 40. 
142 LATP, Article 41. 
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cash allowances for personal needs’. 143  Asylum Centers or other designated 

accommodation will be provided prior to the final decision of asylum applications, 

including up to one year for those whose applications and status in Serbia has been 

approved. The head of the Commissariat will likewise manage the operation of the Asylum 

Centre or other designated accommodation facilities. In the case that the conditions of the 

Asylum Centre or other designated accommodation does not fulfill the needs of the UAM 

or there is not enough space, alternative accommodation in a social welfare institution or 

foster family can be provided by the Commissariat through a decision from the relevant 

social welfare institution.144 Otherwise, supervision and care will be granted in a social 

welfare institution.  

 

3.2.2 Family Law 
 
Despite recommendations published by the Committee, there is currently no legal 

document that encompasses children’s rights in their totality. 145  Children’s rights are 

sprinkled into various provisions within various national documents, but not in an extensive 

manner. Serbia’s Family Law has established important provisions dealing with the rights 

and relations between parents, guardians, the State, and children.146 It has substantially 

referenced the important of taking into consideration the best interests of the child in 

diverse sets of circumstances regarding childcare, primarily by outlining the obligation in 

Article 6 stating that ‘everyone is under the obligation to act in the best interest of the child 

in all activities related to the child.’147 In addition to this, the article outlines the obligation 

of the state to protect, respect and advance children’s rights, and to ‘protect the child from 

 
143 LATP, Article 50. 
144 LATP, Article 52.  
145 CRC, Concluding observations on the combined second and third periodic reports of Serbia, UN doc 
CRC/C/SRB/CO/2-3 (7 March 2017) para. 6-7, http://azil.rs/azil_novi/wp-
content/uploads/2017/08/G1705257.pdf. 
146 A. Galonja, M. Avramovic, and T. Diegoli, 2013, p.50. 
147 Family Law, Official Gazette Serbia, 18/2005, 72/2011 and 6/2015, https://www.pravno-informacioni-
sistem.rs/SlGlasnikPortal/eli/rep/sgrs/skupstina/zakon/2005/18/7/reg, (accessed 3 August 2020). (Translated 
by author of this paper). 
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neglect, from physical, sexual, and emotional abuse and from every form of exploitation.’ 

The responsibility is also given to the State to provide a child not under parental care with 

protection in a family environment whenever possible.  

 

Best interests are to be taken account when involving courts, parents or guardians, 

adoption, and foster care. There is no clear provision explaining what would constitute an 

appropriate standard for best interests consideration or procedure. Additionally, the mention 

of foreign children is absent from the Family Law, however the fact that these laws exist 

for Serbian national children means that international law requires the Family Law to be 

applied to all children on the territory of Serbia regardless of status. All children without 

parental care are to be assigned a guardian 148  by the guardianship authority that also 

simultaneously allocates the accommodation of the child. 149 Guardians are required to be 

fit for the responsibility and have consented to the role.150 If the child is at least 10 years of 

age they will be able to have a say in who takes on the role of guardian.151 Regular report 

submissions are required on a yearly basis from each guardian, as well as specific reports 

when requested, and a final report upon termination of guardianship.152 Contents of the 

reports are to ‘include data on personality of ward, on housing conditions, health, 

upbringing and education, as well as other issues relevant for ward’s personality’.153 The 

role of guardianship authority is assigned to the Centre for Social Work to deal with of the 

protection of family, assistance to family and guardianship under Article 12. 154 Direct 

guardianship, whereby the guardianship authority takes the role of guardian is permitted 

under the condition that such a decision is in the best interests of the child.155  

  

 
148 Family Law, Article 127. 
149 Ibid, Article 128. 
150 Ibid, Article 129 
151 Ibid, Article 130 
152 Ibid, Article 145 
153 Ibid. 
154 A. Galonja, M. Avramovic, and T. Diegoli, p. 48; Family Law, Article 12.  
155 Family Law, Article 131. 
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Prevalence of other international children’s rights and principles are established within the 

Family Law. One of the most important, the right of the child to be heard and express their 

opinion, is protected in Article 67. The paragraphs state that children ‘have the right to 

express their opinion and it will be given due attention in accordance with their level of age 

and maturity.’156 They also have the right to information in order to form their opinions, 

and by the age of 10 a child can ‘freely and directly express his/her opinion in every court 

and administrative proceedings where his/her rights are decided on.’ 157  Court and 

administrative proceedings involving decisions for the child are thus required to acquire the 

child’s opinion ‘in co-operation with school psychologist or guardianship authority, family 

counseling service or other institution specialized for mediation in family relations, in the 

presence of person the child chooses himself/herself.’ 158 Additionally, children are 

recognized the right to education ‘in accordance with his/her abilities, wishes and 

inclinations’159 and are provided with the right to decide upon their enrollment in secondary 

school upon turning 15 years old.160 Article 62 delivers the essential consideration that ‘a 

child has the right to be provided with the best living and health conditions for his/her 

proper and full development’.161  

 

3.2.3 Law on Fundamentals of Education 
National laws on education have worked to enshrine several important rights towards the 

accessibility and equality of education in Serbia. The right to education is present in the 

Serbian Constitution under Article 71162, and is further regulated by an accompanying set of 

laws such as: the Law on Foundations of Education System, the Law on Primary 

Education, the Law on Secondary Education, and the Law on Higher Education. Primary 

 
156 Ibid, Article 65(3). 
157 Ibid, Article 65(4). 
158 Ibid, 65(6). 
159 Ibid, Article 63(1). 
160 Ibid, Article 63(2). 
161 Ibid, Article 62. 
162 Constitution of the Republic of Serbia, Official Gazette Serbia, No. 98/2006. 
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and Secondary School are both free to attend, with the former being mandatory and the 

latter not.163  

 

The law on the fundamentals of Education states education is to be accessible and equal to 

all without discrimination on any basis.164 Article 3 ensures that all people are to have the 

right to education, and explicitly references that foreign citizens, persons without 

citizenship, and asylum seekers shall be entitled to education under same conditions and in 

the same manner as envisaged for the citizens of the Republic of Serbia.165 Exercising the 

right to education and inclusion should be done without compromising or endangering the 

other child or human rights.166 Article 99 outlines again the prohibition of discrimination 

towards any group or individual with overt reference to nationality, migrant status, and 

displacement, while Article 110 deals with the prohibition of violence, abuse, and 

neglect. 167  This includes ‘physical, psychological, social, sexual, digital and any other 

violence, abuse and neglect of an employee, child, prohibition of conduct that insults 

reputation, honor or dignity is prohibited in the institution.168 

 

3.2.4 Law on Social Protection  
 
Law on Social Protection creates a framework for the right to social protection. It stipulates 

individuals may be granted social protection ‘when due to family and other life 

circumstances, the health, safety and development is endangered, i.e. if it is certain that 

without the support of the social protection system the individual cannot reach their optimal 

level of development’169 with special emphasis on ‘if they are a foreign citizen or a stateless 

 
163 Law on Foundations of the Education system, Official Gazette Serbia, Article 4, No. 88/2017, 27/2018 -
other law, 10/2019, 27/2018 –other law 6/2020. (translated by author of this paper). 
164 Law on Foundations of the Education system, Article 7(1). 
165 Ibid, Article 3.  
166 Ibid, Article 7(7). 
167 Ibid, Articles 99 and 110 
168 Ibid, Article 112. 
169 Law on Social Protection, Official Gazette Serbia, No. 24/2011, Article 41 (translated by author of this 
paper). 
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person, unaccompanied’.170 Article 34 protects the right to information171, while Article 35 

secures the right to participate in decision-making. ‘The child has the right, in accordance 

with age and maturity, to participate and to freely express his/her opinion in all proceedings 

in which his/her rights are decided.’172 The consideration of the principle of the best interest 

of the user/individual in Article 26 necessitates ‘respecting life cycle, gender, ethnic and 

cultural origin, language, religion, life habits, developmental needs and the need for 

additional support in daily functioning.’173 

 

Other relevant documents include ‘Standards and competencies for the education of social 

workers’174 and the ‘Rulebook on the organization, norms and standards of work of centers 

for social work’175 and the ‘Instruction on the Procedures Regarding Accommodation of 

Unaccompanied children’.176 

 
3.3 Human Rights Based Approach 
 

A human rights-based approach stems from the legal standards enshrined within core 

international human rights treaties. These treaties serve as the foundations that outline the 

obligations of duty bearers (States) to respect, protect, and fulfill the rights of rights-

holders (individuals and groups).177 The underpinnings set out by the treaties are legal and 

moral authorities that function to implement, monitor and evaluate the status of human 

 
170 Ibid, Article 41(8). 
171 Ibid, Article 34. 
172 Ibid, Article 35. 
173 Ibid, Article 26. 
174 Asocijacija CSR Srbije, ‘Standardi i kompetencije za obrazovanje socijalnih radnika- dokumentent za 
rapspravu’, Dokumenta, 2015, http://www.asocijacijacsr.org/dokumenta/send/4-ostalo/44-standardi-i-
kompetencije-za-obrazovanje-socijalnih-radnika-dokumentent-za-rapspravu, (accessed 2 August 2020). 
175 Pravilnik O Organizaciji, Normativima i Standardima Rada Centra za Socijajali Rad, “Sl. glasnik RS”, br. 
59/2008, 37/2010, 31/2011- dr. pravilinik 1/2012- dr. pravilnik 51/2019 i 12/2020.  
176 MLEVSA, ‘Instrukciju o načinu postupanja centara za socijalni rad- organa starateljstva u realizaciji 
smeštaja maloletnih migranata/izbeglica bez pratnje’, No. 011- 00–00682/2017–1 (10 October 2017), 
available in Serbian at: https://bit.ly/2KILIlx. (referenced as MLEVSA Instruction No. 011- 00–00682/2017–
1. for the rest of the paper and translated by author). 
177 OHCHR, Frequently Asked Question on a Human Rights-Based Approach to Development Cooperation, 
UN doc HR/PUB/06/8, (December 2006), https://www.ohchr.org/Documents/Publications/FAQen.pdf. 
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rights across the globe. 178  However, while the approach is generally considered to be 

uniformly defined amongst the UN agencies through the UN Common Understanding, the 

rights based approach can slightly vary depending on the issue at hand. Therefore, as the 

topic of this thesis is focused on unaccompanied refugee children, the rights based approach 

will mainly be fueled by recognizing children as active subjects of rights and maintaining 

consistency with all the relevant international law.179 A rights based approach is significant 

for unaccompanied children in that it allows for children to be ‘treated on an equal footing 

with an adult’180, while also equally crucially recognizing the child's best interests, holistic 

wellbeing and dignity. 181  Thereby, in amplifying the four main child rights principles 

previously mentioned, an effective application of a child rights-based evaluation can be 

made in relation to the current refugee and child protection system in Serbia. 

4. Research Findings 
The following section will delve into the results gathered throughout interviews and desk 

research. The information will follow a thematic analysis, first beginning with 

identification and registration, age assessment, followed by guardianship, accommodation, 

and subsequently education. While treated separately for organizational purposes, it will 

hopefully become evident that each topic plays into the other, and that in fact their 

intertwined relationships influence each theme’s state.  

 
4.1 Institutional Blindness and the Invisibility of Children: Challenges for 
Identification, Registration, and Age Assessment 
 
As demonstrated in the above sections, legal standards and documents have established 

procedures to be carried out by State authorities upon the identification of an 

 
178 Stern, p. 245.  
179 Executive Committee of the High Commissioner’s Programme, Conclusion on Children at Risk No. 107 
(LVIII) - 2007, (5 October 2007), https://www.unhcr.org/protection/children/50f6d4746/unhcrs-executive-
committee-conclusion-children-risk.html, (accessed 20 May 2020). 
180 Stern, p. 254. 
181 CRC/C/GC/14, para. 5. 
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unaccompanied child. Paradoxically, identification is one of the most crucial segues to 

unaccompanied children’s access to care and protection, yet identification of this group is 

also one of the largest obstacles for States. In an idyllic best practice scenario, when proper 

methods of identification are employed, the appropriate registration procedures may follow, 

serving as an entry point to both the asylum procedure and system of care. However, 

institutional and systemic blindness plays a major part in the failure to identify children in 

vulnerable circumstances, therefore creating a significant barrier for unaccompanied 

children to access social protection.  Existing and continued discrepancies in statistics 

acquired by different governmental and non-governmental organizations exemplify the 

failure of the Serbian State to recognize the true extent of UAM presence in the country, 

and thereby a failure to address the needs of refugee children. UNHCR reported in the 

period from January 2019 to October 2019 3,064 unaccompanied children were identified 

on Serbian territory. 182  However, only 640 were registered in this same period with 

intention to seek asylum, therefore it is just these children that are reflected in official 

government statistics.183 Interestingly 1,907 unaccompanied children were accommodated 

in asylum and reception centres within that same timeframe.184 Save the Children reported 

the number of identified UAMS every quarter throughout 2019, the total number from 

adding all the quarterly reports by the organization was 3,597 by the end of the year.185 

 
182 BCHR, 2020, p.99. 
183 Ibid.  
184 Ibid. 
185 I. Tasić, ‘Refugees and  Migrants ar the Western Balkan Route: Regional Overview January-March 2019’ 
Save the Children’s Resource Centre, 2019, p.9,  
https://resourcecentre.savethechildren.net/node/15379/pdf/refugees_and_migrants_balkans_regional_overvie
w_q1_2019_sc_bmdh_data.pdf, (accessed 10 August 2020);  
Jovanović, K., ‘Refugees and Migrants at the Western Balkans Route Regional Overview, April – June 2019’, 
Save the Children’s Resource Centre, 2019,https://resourcecentre.savethechildren.net/node/15997/ 
pdf/refugees_and_migrants_balkans_regional_overview_q2_2019_sc_bmdh_data.pdf, (accessed 5 May 
2020), p.9; Jovanović, K., ‘Refugees and Migrants at the Western Balkans Route Regional Overview, July-
September 2019’, Save the Children’s Resource Centre, 2019, p. 9, 
https://resourcecentre.savethechildren.net/node/16647/pdf/refugees_and_migrants_balkans_regional_overvie
w_q3_2019_sc_bmdh_data.pdf, (accessed 5 May 2020); Jovanović, K., ‘Refugees and Migrants at the 
Western Balkans Route Regional Overview, October-December 2019’, Save the Children’s Resource Centre, 
2019, p.9, https://resourcecentre.savethechildren.net/node/17348/pdf/refugees_and_migrants_balkans 
_regional_overview_q4_2019_sc_bmdh_data.pdf, (accessed 5 May 2020). 
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Such discrepancies in statistics indicate issues existing in the asylum system that enable 

situations for unaccompanied children to either slip under the radar remaining unregistered, 

or end up registered as either accompanied or alternatively to be registered as adults.  

 

In the most recent report published by BCHR the case is made evident that competent and 

qualified staff is crucial to ensuring children are identified in the field, whether when 

making their claim to seek asylum or if encountered in refugee and migrant informal 

settlements.186 APC reported on situations of unaccompanied children aged 12-17 living in 

abandoned factory buildings without access to water, food, or adequate shelter close to 

borders with Croatia, having attempted to cross without success. In the report, APC 

claimed to have alerted the relevant SWC, which had not taken any action in response to 

the situation. 187  Insufficient access and allocation of resources limit SWCs ability to 

provide enough field social workers that may perform direct identification activities, or to 

perform other mobile outreach activities such as arriving to the calls of different NGOs or 

state authorities needing the assistance of field social workers.188 Field social workers are 

important because they are the ones initially responsible for assisting with the registration 

procedure and immediately reporting to the territorially relevant SWC, in order for the 

guardianship authority to assign a temporary guardian to the child in question.189 This 

situation endangers the rights of unaccompanied children to receive information regarding 

their rights and options in a timely manner, and to have their physical needs met through 

safe accommodation and material conditions. 

  
 

 
186 BCHR, 2020, 100. 
187 APC, ‘Underage migrants in the open without access to water and food’, Asylum Protection Centre, 
[website], 12 October 2018, http://www.apc-cza.org/en/8-vesti/1566-underage-migrants-in-the-open-without-
access-to-water-and-food.html, (accessed 1 August 2020); APC, ‘An increasing number of migrants are trying 
to cross the Croatian border-among them a large number of underage boys’, Asylum Protection Centre, 
[website], 18 Septeber 2018, http://www.apc-cza.org/en/8-vesti/1567-an-increasing-number-of-migrants-are-
trying-to-cross-the-croatian-border-among-them-a-large-number-of-underage-boys.html, (accessed 1 August 
2020). 
188 BCHR, 2020, p.98. 
189 MLEVSA Instruction No. 011- 00–00682/2017–1; BHCR, 2018, pp. 54-56. 
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Throughout 2019, police departments registered the most intentions to seek asylum, with a 

total of 11,784 processed at relevant locations. 190  The second most used avenue for 

registrations occurred at border crossings, with 1,041 registered intentions for asylum 

declared.191 The Committee recorded in their most recent periodic report that presence of 

interpreters at the borders is limited, and that this influences communication for 

identification of unaccompanied children.192 In many cases where registration is completed, 

it occurs without the presence of a temporary guardian, contrary to standards outlined in the 

Convention and the LATP. In being the most utilized avenue for registration, police 

operations for identification and registration is imperative, requiring a systemic and 

proactive identification measures. 

 

Registration certificates are important not only to account for the refugees arriving in 

Serbia, but are used for temporary regulation of legal status of these individuals as well as 

for accommodation purposes. In other words, the intention to seek asylum is often 

expressed by the foreigners who do not wish to seek asylum in Serbia, but rather want to 

legalize their stay pending departure. 193 Filing the intention to seek asylum is also the 

primary step to submitting an asylum application. Such an influx of paperwork places an 

excessive burden on the Asylum Office, making it very difficult for them as the competent 

body to deal with genuine asylum applications in a timely manner and negatively affecting 

genuine asylum seekers. Throughout 2019, the Asylum Office was staffed by 23 

individuals, of which 13 hold positions as Asylum Officers. It has been observed that these 

employment numbers are not sufficient and pose challenges to the ability of the Asylum 

Office to adequately assess asylum applications.194  

 

 
190 BCHR, 2020, p. 14. 
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Official documents in Serbia are printed in the Cyrillic alphabet. This is no different when 

it comes to the issued documents that record expressed intentions for asylum. 195  The 

practice of using Cyrillic has been regarded as problematic, because it creates a barrier for 

refugees to understand information presented to them. 196  This becomes particularly 

troublesome for when it comes to accessing the asylum system and fulfilling procedural 

steps in a timely manner. In combining this aspect with reports that describe a failure by the 

hand of police officers to adequately disseminate information to foreigners on rights and 

obligations during registration, it can be deemed a violation of the right to information 

established in Article 56 of the LATP.197  

 

4.2 Age Assessment: to be or not to be? 
 

Contrary to established procedures in many EU countries, there is no universalized age 

determination system in Serbia implemented to verify claims by individuals stating that 

they are minors. If there is no verifiable documentation accompanying the individual’s 

claim, their declaration as a minor is addressed by giving them the benefit of the doubt, and 

they are registered and accommodated accordingly. This practice, while not ideal, is more 

favourable than some practices in the EU that use invasive medical age assessments, which 

are fairly controversial due to their margin of error and a failure to apply the benefit of the 

doubt principle. 198  While employing Serbia’s method does not result in any children 

incorrectly and unfairly being denied their status or rights as children, the current procedure 

has presented a variety of issues in its own respect. The absence of an age assessment 

 
195 BCHR, 2018, p. 21.  
196 Ana and Vlade Divac Foundation, Arbeiter Samariter Bund Deutchland e.V. & Helsinki Committee for 
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November 2019).  
197 LATP, Article 51; BCHR, 2020, p. 21. 
198 https://www.easo.europa.eu/sites/default/files/easo-practical-guide-on-age-assesment-v3-2018.pdf, 
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procedure has created irregularities in statistics of registered UAMs, but more troublingly 

has led to the mixing of adults in spaces for children.199  

Their declarations are recognized as valid. Yes, basically then it’s a double-edged 
knife because you have a person who clearly looks like an adult, that you can see 
that they are 30 years old, but they say they have 16 or 17 years. And then yes, 
it’s a very big problem.200  
 

It has been noted by NGO’s that in practice it is not uncommon for adults to claim to be 

children, while children who truly qualify by being under 18 sometimes claim to be 

adults. 201  Adults who have been noted to misrepresent their age strategically declare 

themselves as children in order to be placed in the accommodation centre Krnjača, which is 

convenient due to its location as the only center in Belgrade.202 They also make claims as 

children because they think their status will be improved, and that they will be awarded 

better treatment and privileges. Unaccompanied children on the other hand sometimes try 

to pass as adults in order to keep on their journey to the destination country, or to not be 

separated from their travel group. 203  Children that are unaccompanied have also been 

known to go through registration as falsely accompanied by another member of the group 

they are travelling with, this is especially in cases with females who try to travel with other 

families or people who pretend to be with them to cross borders more effortlessly. 204 

Unaccompanied children also often have the general desire to remain unseen due to their 

fear that fingerprinting and formal registration will impede on movement and travel further 

into Europe.205 

 

 
199 BCHR, 2017, p. 133. 
200 UNHCR, Interview, Belgrade, 10 December 2020.Current and subsequent quotations are all translation 
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202 CRPC and HCIT, p.17; Ana and Vlade Divac Foundation, Arbeiter Samariter Bund Deutchland e.V. & 
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203 Ana and Vlade Divac Foundation, Arbeiter Samariter Bund Deutchland e.V. & Helsinki Committee for 
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While these situations are not favourable, it is also not favourable to recommend the 

previously mentioned and highly disputed medical assessments as part of age determination 

procedures. Rather, the development of procedural guidelines along with further training of 

officials and social workers to identify children in a ‘humane and dignified system of age 

determination’206 should be developed and implemented. Age determination procedures can 

be connected to some of the irregularities concerning the data of UAM present or passing 

through the country. This is a failure of legislation ‘to prescribe how the age would be 

established, leaving it up to the competent authorities to arbitrarily ascertain the age of 

persons lacking personal documents form the country of origin’ is an important omission to 

note.207 GRETA has similarly noted this danger that a child’s claim as a minor may not be 

accepted or overlooked.208 All these factors contribute to the understated representation of 

unaccompanied children in official statistics. 

 

4.3 Guardianship 
 
As mentioned, guardians are a crucial and indisputable requirement for preserving and 

representing the rights and interests of the child throughout not only the asylum procedure, 

but within the entire social protection system. As a minimum standard, no child is to be 

without the protection of a guardian at any time. 209 Initial assignment of a temporary 

guardian is instigated through the notification of a relevant SWC, which ideally happens 

immediately upon the identification of an unaccompanied child.210 Typically, it is a state 

authority (border guard or police), NGO representative, or field social worker that alerts the 

SWC that acts as guardianship authority. Immediately upon receiving the information or 

direct knowledge of the existence of an unaccompanied child, the territorially competent 
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guardianship authority must appoint a temporary guardian for the minor by urgent 

procedure as outlined in the LATP and MLEVSA Instruction. Thereby the ‘first interview 

with the child for the purpose of a preliminary assessment of the manner of his/her urgent 

protection is conducted in the presence of a temporary guardian, a field social worker and 

an interpreter’211 is undertaken. Regardless of the level of immediacy that is integrated into 

this Instruction and LATP, the BCHR has noted in many of their reports that the 

appointment of temporary guardians in the Serbian system has been known to take weeks, 

and often happens after the unaccompanied child has already received a registration 

certificate and is being accommodated in an asylum or reception centre.212 This is evidently 

a violation of international standards and the national LATP that states ‘an unaccompanied 

minor shall have a temporary guardian appointed by the guardianship authority, in 

accordance with law, immediately after it has been established that he/she is an 

unaccompanied minor and, in any case, before the submission of his/her asylum 

application.’213  Such delay impedes on the child’s right to have their best interest looked 

after in a timely manner. Delaying guardianship only further suspends processes for proper 

best interest assessments and decisions to take place, and deprives unaccompanied children 

of their right to be informed and their right and be heard, or as Bhabba states, ‘it neutralizes 

their legal entitlement to special treatment and effectively obliterates social 

acknowledgment of their rights.’214 Some factors that influence poor response by guardians 

are the shortage of human capacity, excessive workloads, and insufficient means of 

transportation or logistic capacities.215 

 

In being the key mediator between a child and the law, the guardian is responsible for 

understanding the child’s needs and guiding them throughout the various levels of State 
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bureaucracy and ensuring that the child receives as much rights as is in the guardian’s 

ability to do so. 

I mean in the simplest terms we explain to them what asylum means, and to tell 
them about the possibility of staying in Serbia and applying for asylum. Then, 
still throughout the asylum procedure, the guardian is the same person who of 
course communicates with this child.216 
 
Security is the primary concern for guardians, so is safety. The other thing of 
course is health, taking care of the health of the child, then education. They are 
the ones who enroll children in school; if they are high school students they 
help them in choosing the school and choosing the profession. Then health 
includes mental health, they take them to a psychologist, to a psychiatrist as 
needed. Very often a psychiatrist will not even accept a child without a 
guardian. Then the same thing that is very important is the approach to the 
asylum procedure because the guardian is the first person that will explain to 
the child what asylum is.217 

 
These statements are positive in that they showcase recognition of the responsibility 

guardians have as one of one the primary points of information sharing, and access to 

importance services and evaluations. Case managers and guardians further elaborated 

on some of their key roles, and in particular the elements that they record in best 

interest assessments, and how they consider the best interests in their reports submitted 

upon request of the Asylum Office.  

What we assess is whether the minor has adapted, what is his best interest. I mean, 
I know a child left his country of origin because his whole family was killed 
because, I don't know, the Taliban wanted to kill him.  It’s normal that I think it's 
not in his interest to return to the country of origin. If he has adequately adapted 
here, enrolled in school, motivated, wants to continue school, to improve his 
work, I think it is safe for him to stay here, that his interest is to be here where he 
has already adapted, made contacts, a network. So, in that sense, I declare myself 
in that finding.218  
 
I write a report, which contains somewhere, their basic information, like why they 
left the country of origin, they talk about it all in the procedure itself, but I simply 

 
216 UNHCR, Interview, Belgrade, 10 December 2020. 
217 Ibid. 
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summarize it somewhere. How they have been since the moment of arrival, that 
is, what their experiences were during the trip, what they experienced, because 
especially, I don't know in those…I don't know, they had a couple of those 
children, just from Zmaj, and they beat them, and they were abused, so they 
worked and they weren't paid, I mean, you already know what they are 
experiencing... And then from the moment they arrived in our country, where 
were they accommodated? How did they work there? How do they work today? 
Do they go to school? Just how they adapted, how their stay here and their daily 
functioning went, there were still some problems, and then somewhere based on 
that I make a recommendation, I don't think I can say whether he should get 
asylum or not. That is not our role somewhere.219  

 

As evidenced, ultimately, they can only make recommendations, and the final say is in 

the hands of the Asylum Officer. For this reason, it is important that they do their job 

thoroughly in accumulating information about their ward. In 2019, an AIDA report 

revealed that ‘substantial support’ was extended to 5% of unaccompanied children, 

130 underwent best interest assessments, and the Asylum Office requested a total of 

20 best interest determinations.220 Local organizations have noted that prior to the 

introduction of the LATP the Asylum Office did not consider the best interest 

principle in decisions. Positively, by the end of the year 2018 the first asylum decision 

had been granted to an unaccompanied minor, demonstrating that the inclusion of this 

provision positively influenced the asylum procedures dealing with applications from 

unaccompanied children. 221  Asylum was granted to 4 children, with another 15 

applications under review in upon the publishing IDEAS’ report. 222  BCHR has 

reported that all asylum applications submitted on behalf of children have resulted in 

positive decisions.223 However, this new trend has been conditional to applications 

submitted after the LATP came into force, those submitted in the prior period when 
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the LA was operating have not been met with the same results because their 

applications have been operating under the provisions outlined in the LA.  

 
This description of what is taken note of by the guardians falls in line with UNHCR Best 

Interest Determination Guidelines that require a holistic approach to information gathering, 

and national MLEVSA Instructions. These Instructions require that during the first 

interview the following information be collected: 

Name and surname, age and place of birth, information on the family situation in 
the country of origin, educational status, information on the reasons and manner 
of leaving the place of residence in the country of origin; information on the 
previous way of traveling and on the persons with whom he traveled, 
information on the health condition, information on acutely unmet security 
needs, clothing needs, nutrition, etc. and other information relevant to planning 
the further protection of migrant /refugee minors.224  

 
Along with this, ‘observations about the unaccompanied child should be made with 

attention to the child's behavior, psycho-physical condition of the child, the child's attitude 

towards the persons with whom he traveled, and other behavioral indicators of the child's 

condition’.225 The revision of this content may be repeated as required in the later stages of 

the procedure to further assess the best interests of the unaccompanied child.226 

 

In further conversation with the representative from SWC Savski Venac, their process of 

assigning guardians was described, explaining the workload of different guardian’s is taken 

into account, how many children have already been placed in their care, and that also they 

have knowledge of how each guardian functions and what their level of competency is. In a 

sense they try to make the best match for the needs of the child at hand and whom can be 

the best guardian for them depending on the approaches they employ in their work and 

relationships. 

 
224 MLEVSA Instruction No. 011- 00–00682/2017–1. 
225 Ibid. 
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We also know how each guardian works and what their knowledge is, in which 
areas they may be better and what kind of approach they have to the child. So we 
look at those specifics related to a particular child, and in accordance with that 
we assign a certain guardian.227 
 

It was also explained by SWC Palilula that it is possible for an unaccompanied child to 

request the guardianship of a specific person. In this sense the input of the child is very 

often respected and fulfilled.  

Well you know if we have a child who expresses a wish, for example for 
(anonymous) to be their guardian, of course we will respect that. Or, for 
example, if a guardian says: I cooperated really with this little one…We then 
respect that request, but if we have no desires and so on, then we look to see that 
everyone has the same number of children, because it's really not okay for 
someone to have ten and someone else to have only two.228   
 

Similarly, upon the need for a legal representative, it was assured throughout interviews 

that children were duly informed about their rights in that regard and were able to 

participate in the selection of who is to legally represent them.  

Guardians work with the kids, speak to them, inform them and together with the 
kids decide. For us as a Centre it is important that the kids have legal support so 
now whether that is APC or BCHR… the kids have the right to choose, for us in 
the Centre it is important that the kid has the proper legal support for us it really 
doesn’t matter who it is, only that the child is legally protected and that the legal 
support it extended to them…the guardian informs them and the child makes the 
decision, I am not present in how or what they say to the children.229 
 
Most often they are teenagers, so sometimes they themselves say that they want 
APC to represent them or I want BCHR…and then they are present at every 
hearing.230 

 

 It was also explained that occasionally there are cases where a guardian may not be 

immediately available for an important situation that calls for the presence of a guardian, 

and that other guardians, social workers, or case managers can take on the role. 

 
227 SWC Savski Venac, Interview, Belgrade, 20 November 2020. 
228 SWC Palilula, Interview, Belgrade 19 November 2020.  
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We also have situations where we employ indirect guardianship, which is to say 
some of us from the Centre. We have emergency intervention, something like 
that for situations where no guardian is free in that moment. I mean, they are not 
obliged to be free for emergency interventions at all times. We put one of us 
there, it's nothing, I mean, and it’s not a problem. It continues to function.231 

Comradery and cooperation amongst guardians was further described at SWCs. Sharing the 

workload seemed a common practice, with guardians stepping in to help each other 

whenever it was needed.   

They all have good cooperation, they jump when it happens that, for example, 
some are already busy with another child, and a child needs something to be done, 
so if the guardian is not able, of course, there is one of us from the Centre…if one 
of our colleagues is not there, it doesn't matter, we are guardians in front of the 
guardianship body by line of duty.232  

 
While it is potentially not favourable for an individualized approach to have intermixing 

and inconsistency in the guardians providing assistance and care, in a system that is so 

understaffed, it may be better that unaccompanied children receive some form of support 

rather than none. However, it is important to mention that the most influential factors in 

establishing a good relationship is ‘the availability of guardians, sincere interest, 

commitment to the realization of their wishes, and concrete support in various life 

situations’, which could be impacted in this practice.233 Interviews revealed some worse 

poor practices in the realm of guardianship. One representative explained Asylum Officials 

have instigated initial interview procedures for unaccompanied children without the 

presence of guardians.234 BCHR equally reported cases of this practice, where the Asylum 

Office would have held an oral hearing without a temporary guardian had a caseworker not 

stepped in.235 This highlights a likely poor consideration for the best interests and other 

child centered standards in their absence. 

Another thing that guardians report to us is that sometimes interviews last 6 or 7 
hours, with very few breaks that are very short, and this anyways is not in the 
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 48 

best interest of the child…it’s horrible. To be interviewed in that kind of a 
manner continually for hours.236 

 
 It was difficult to obtain direct information from the SWCs in respect to how many 

children were in their care and exactly how many children have been assigned a guardian, 

as many of the organizations were not transparent in this regard. Data shows that at the end 

of June 2018 90% of children in government run facilities were appointed a guardian, but 

this percent decreased to 50% in July to September because of a rise in arrivals of UAMs in 

Serbia.237 BCHR also reported that less than 16% of the unaccompanied children who were 

staying in the asylum centre in Krnjača had been assigned a temporary guardian in 2019238. 

An applicable example in an interview was provided about a situation where an 

unaccompanied minor who had been living in Krnjača for 9 months, was not registered, and 

did not have a guardian.239 

 An unaccompanied minor, foreign to this country, of migrant status, and has 
special health needs was without a guardian! When I asked how this was 
possible everyone told me to be quiet and not ask.240  

 
 It was also mentioned that the same UAM had been registered in school, something that 

should not have been possible without a guardian. BCHR has additionally noted that from 

the organizations experience it seemed guardians were only provided to a child if there was 

a specific need to be fulfilled or a procedure that required a guardians presence, such as an 

official asylum application, medical intervention, or official transportation from one 

location to another. 241  Furthermore, ratios of children to guardians alter and fluctuate 

depending on the number of unaccompanied children at any given point, and not all 

children will be assigned a guardian. In cases where a guardian is assigned, BCHR also 

noted that they are often working in conditions that cannot promote the adequate level of 

care and quality to meet acceptable standards. Thus, one of the main obstacles to standards 
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of care is the lack of human resources. There are not enough guardians staffed in SWCs, 

resulting in the overburdening of the staffed guardians.242 An example of such a situation 

has been recorded in the Palilula Municipality, where there was a single caseworker who 

had 175 children that they were responsible for.243 The GRETA report also took note of 

high children to guardian ratios.244 Serbia does not have law stipulating a recommended 

ratio, however standards from best practices by CPWG stipulate no caseworkers should 

have over 25 children. 245 This discrepancy is alarming and begs the question of how best 

interests and quality of care can be adequately provided.  

For example, in Sjenica they have, yes, they have 200 there. Well, yes. I think 
that's incomprehensible. So, in Sjenica there is still one person left for 200 of 
them, one person gets custody for 200 of them. Now the number varies, for 
example, I’ve been following in recent months the number has varied between 
150 and 200.246 

 
This decision to have one person caring for 200 children is in violation of all legal 

standards and guidelines. In part this decision can be explained by the distance of the 

Sjenica asylum centre and the lack of transport connecting it to the Centre so that it 

can be frequented regularly by professional guardians, cultural mediators, or 

translators that are based in Belgrade. 

Second, there is the problem of communication. With the kids, down here now 
that this year is over, they won't have any translators there. This of course, 
implies the questing of why Sjenica is a place for these children at all. Because it 
is far from all non-governmental organizations, if you are sending someone from 
Belgrade, you have to give them accommodation. Yes. You have to pay for the 
trip, you have to pay for his accommodation, you have to pay for the food, then 
the salary is significantly increased.247 
 

Inadequate capacity has been a continued issue and has sustained the call for additional 

support. Many guardians are funded by civil society projects such as IDEAS and 
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MADAD.248 Programs are lead and funded by a variety of organizations, which has created 

a decentralized system of guardianship from the different sources of guardians.249  Some 

guardians are hired directly by the municipal SWC, and others are hired through projects 

run by organizations working together such as MLEVSA, IDEAS and UNHCR, whose 

objectives are to combat the gaps in the guardianship systems capacity caused by increasing 

needs. The project ‘Strengthening Child Protection and Inclusion of Refugee Children in 

Serbia’ also aimed to provide assistance to case management and to assist in training.250 

Through the project 5-10 guardians were hired and trained by IDEAS. 251  As these 

guardians were not under direct employment of the CSW, this allowed improved flexibility 

for the allocation of the guardians as needs arose. 252  2,229 unaccompanied children 

received guardianship services from the joint project between IDEAS and UNHCR 

throughout the period of 2018-2019.253 Guardianship was shorter than 3 months for 66.5% 

of these children, with 9% being under guardianship for longer than a year. 187 best 

interest assessments were conducted, and 17 best interest determinations were undergone 

for the asylum procedure from this project.254 Based on the results from the initiative, it was 

deemed a successful model of best practice by MLEVSA, the state authority that is to adopt 

the model with EU support in 2021.255  

 

Unfortunately, not all projects conclude with such positive results. While often well 

intentioned, it can occur that assistance provided through project initiatives and funds by 

third parties are sometimes only ban aid solutions. For example, in an attempt to solve an 

identified problem over a lack of coherence and division of responsibilities at SWC 

Loznica, an external expert from the IOM was hired for support in a role as an expert field 
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worker.256 This IOM employee was brought over through a temporary contract that could 

last as long as there was funding to support it, which brought along two issues. The first is 

that the temporary worker from the IOM had taken on roles that were outside of what was 

established within the contract. Instead of performing the job as expert field worker, the 

individual took on a much more needed position acting as a case manager. In working as a 

case manager, the contracted help accomplished a variety of responsibilities such as 

supervising children and fulfilling their wide-ranging needs (taking them to the doctor, 

school enrollment, providing assessments etc.).257 Secondly, this contract provided only a 

temporary fix, it did not in any way provide a permanent solution that would be sustainable 

upon the departure of the IOM employee. The IOM expert has since left, and permanent 

staff in Loznica expressed concern over being left short of hands with a new need for the 

role to be filled, but that there is no one who has the availability nor knowledge for those 

duties. The employees now left to pick up the responsibilities exuded an uncertainty in how 

they would proceed without the IOM worker, and acknowledged that support for the 

refugee children will not be available to the same extent.  ‘What she did was from morning 

till night…I have a right to my free time’258 was one comment expressed, along with a 

persistent attitude of discouragement and doubt surrounding the different projects for 

refugee children that never have enough resources or capacity. 259 

 

Capacity, or rather lack of capacity, is an issue that plagues the entire guardianship and 

social work system. Employees of the SWC expressed that they do the most they can; 

however, overexerting themselves is neither favourable nor sustainable. While it can be 

acknowledged that there is some awareness of how this influences the care offered to 

children, it seems that they faced much discouragement. ‘What the IOM worker did, I am 

not able to do even 30%, nor do I want to’, 260  a statement that expressed the sheer 
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unimaginable ability to maintain the system without additional personnel but also 

recognizing that these groups of unaccompanied children have needs that should be met.261  

Similarly, in the centre ZVDO Niš it was discovered that the project MADAD was funding 

the employment of 6 guardians until the end of December 2019.262 This again created a 

question around who would fill the gap after this period and with what resources, as the 

budget assigned for 2020 would not be sufficient. Out of three guardians permanently 

employed at ZVDO Niš, the Director of the centre is one, a decision intentionally made to 

ensure that someone could always be available for any arising needs. This, in the opinion of 

ZVDO Nis, ‘is better than to be constantly calling someone from the SWC who physically 

cannot make it’.263 While the additional guardians from the MADAD program do help and 

were regarded as supportive, there is dissatisfaction with the guardians’ professional 

knowledge and competencies.264 

 

Throughout the interview at ZVDO Niš there was great emphasis, attention, and respect for 

the best interest of the child. It was also commented that it is more important that ‘the child 

is functioning well and receiving what they need, regardless of the difficulty or cost’265 that 

comes to those employed at the centre. This type of dedication and care awarded to the 

needs of the children was very notable and impressive, and created the impression that 

much of the best interests of all the children were looked after in a personal and 

individualized approach. However, because so many roles are taken on by a small number 

of people, it is clear that a level of quality and sustainability is in question.  

 

Commonly present in alternative care centres for unaccompanied children are individuals 

hired as a “vaspitac”, roughly translated as a monitor in this context. Their role is to be 

present daily and is responsible for supervising and assisting the children with their regular 
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needs. While not quite a guardian, they occasionally take on some of the supervisory roles 

and are in regular contact with guardians. A common theme was commented in relation to 

the topic of these monitors. Often, they were described as being inexperienced and 

generally improperly trained in child protection matters. This is partly rooted in the fact that 

monitors are hired from various professions, it was shared that one is for exampled a 

dentist. It has also been noted that they do not always seem to understand the full extent of 

their roles, as they have failed to take children to school or to the doctors, regarding these 

tasks as ‘not part of their jobs’.266  

 

As required under international law, review processes are in place within the Serbian 

guardianship system. Individual guardians are at the minimum responsible for submitting 

yearly reports in February to the Social Work Centres.267 This keeps them accountable and 

serves as a ‘receipt’ of the services they provided over the course of the year. It is also 

possible in irregular circumstances there is the necessity for extra submission of reports and 

assessments. 

According to the law, for example, in regular circumstances a guardian is 
responsible to submit a yearly report somewhere in February. However, with 
professional guardians we are in contact with them daily and they are always 
sending notes and informal reports. So, we are really up to date no matter what 
happens. Sometimes more than we want or need to be, but well that I think that 
depends on the case manager. Some case managers, for example I like to be in 
the loop and really, I like to know everything about the subject I am working on, 
I don’t like to do things halfheartedly. So, for me it is not a problem if they 
notify me about something in the middle of the night, no matter what.268  
 
 Essentially…in addition to informing us about the functioning and condition of 
the minor, the guardian is obliged to submit an account, so to speak, to the 
guardianship authority, reporting everything that they did as a guardian, how 
they undertook the protection of rights and the best interest of their ward. So that 
is provided annually, and if requested sometimes an extraordinary report.269  
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This confirms the level of required monitoring for the work that guardians do and that 

rights based, and best interest approach is held to standard and assess to some degree. It is 

also positive that guardians are held accountable for their duties. With regard to who is 

hired as a guardian, there was no indication of a specific educational or professional 

background that is required. Almost anyone can become a guardian, it is only necessary 

that the individual passes an eligibility test and they can then be selected for the job.270  

This approach promotes an interdisciplinary strategy to guardianship and is regarded as 

positive because it is open minded and diverse.  

There is no such law, they believe that it should not exist because it has been 
shown to be crucial and relevant. Yes. It just matters that someone is reliable and 
an educator, we have people who -I don't know- a guy who finished philosophy is 
great, he works so hard. He is given custody of children who have some of the 
most complex problems. And he manages to help the children out of them…You 
have in the law on social protection who can work in the center for social work, 
who can be the case manager. That’s defined, that's okay. You have to have some 
standards.271  
 

Regular sessions of training were noted as provided by the SWC, especially for field 

workers who are regularly dealing with the particular population of unaccompanied 

children regularly.272 A general sense of contentment was displayed around the work of the 

guardians. Many thought that they do their job well and can be trusted to take certain 

responsibilities and initiative independently. SWCs and accommodation facilities 

acknowledged the centrality of the guardians’ role with unaccompanied children and for 

being successful in navigating the various systems.  

Yes, I think that the guardians are really professional, they are really in tune and 
connected with us, I mean they address whatever is needed, whenever they need 
to give their consent…I think that they work really well.273 
 

It was discussed that there is also the option for children to change their guardian if they are 

not satisfied. While it seemed that what could be done to inform the children of their 
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options was carried out, it could not be guaranteed that all children knew and understood 

how to instigate the switching of guardians should the need arise. 

It’s like this, whoever complains, we respect. We talk to the child and see what 
the problem is and why it is they are asking and all that…so they usually 
complain to the field workers…when they need something they ask. What do I 
know? Probably there are some who don't know that they have that possibility, I 
can't say now that everyone knows. But for most of them I'm telling you, there 
were cases when they complained, and it was changed.274  
 

In all interviews with the SWCs, emphasis was placed on taking into account the wishes of 

the child. This is respected in a variety of scenarios for services and support that is offered 

to unaccompanied children. Interestingly, it was mentioned that there are times when it is 

impossible to aid them or to enact the best interest assessment, that sometimes children 

simply reject assistance. In these instances, the interviewed respondents from SWCs 

expressed their standpoint that ‘the participation of a minor is mandatory, if they don’t want 

it you can’t do anything, we can’t accommodate our child, I mean one that is here, if they 

don’t want to.’275 It is a sensitive balance of their right to make decisions for themselves, 

and ultimately there is no way to force them to stay longer and accept State services.  

Their goal is to be as close as possible to the border, so that they can go further 
on, and honestly, we can’t prevent them, and then if you think about it, I think it’s 
not alright that we stop them in that. If it’s their goal, then it’s in their interest to 
arrive to their destination. We are here to help them. Whether in a given moment 
to house them, to extend them different forms of support if there is a need for that, 
to inform them about where and what.276 

 

Also noted was the difficult factor of influence from the family back home, that sometimes 

it is evident that the child at hand would choose to stay in Serbia if it was up to them, 

however culturally the family pressure is too strong. Unaccompanied children continue the 

journey because it is what they are told to do, and many have family that made sacrifices 
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for them to go, or others have the obligation to send money back and reach the destination 

approved by the family.277  

Or what I noticed that is a problem is that they have to follow the instructions of 
their family, the parent that stayed back in their home country or that is waiting for 
them over there in the country that they are hoping to arrive to. Until that person 
says its okay you can go to the camp, nothing matters at all. Sometimes you can see 
it, that is another problem if for example a young child, where we can see that they 
are a kid and that they want to stay because they are already tired from the journey 
and all of that, but I mean simply, their culture and upbringing is stronger, so there 
is no way to contradict the instruction.278 
 

In such instances it is very difficult to deter the child from their path if that is what is 

assessed as the best interest.279 Contrary to this standpoint, BCHR has disagreed with this 

common sentiment to let children make these decisions for themselves, stating: 

 Regardless of whether or not a child wishes to stay in the RS, his/her best 
interest, life and safety are paramount and must be protected…The child’s 
insisting on staying out of the protection system, in inhumane conditions, 
surrounded by smugglers, should in no way justify the lack of adequate 
accommodation and care for that child.280 
 

Such a stance is hard to ignore and demonstrates the sometimes taxing and difficult duties 

guardians and state authorities have in doing what is best. In these situations, the best 

interest overrides the input of the child. NGO Atina shared critical remarks about the 

current system of guardianship. The respondent shared their view that the services and care 

offered to unaccompanied children are much too fragmented, and that this is ultimately the 

largest detriment to functioning implementation of children’s best interests considerations.  

I think it’s very dangerous to spilt up guardianship services in that way, because 
a child in the context of migration absolutely must receive full and 
comprehensive support coming from the guardianship authority. Disjointed 
distribution of roles where the CSW is responsible for one thing, for another the 
professional guardian, and another organization contributes a special, specific 
role. Service support in this context has very difficult coordination, mutual 
communication can only be a direct damage to that child. So, for me, that model 
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is very problematic, irritating and very challenging. Especially when it comes to 
the division of guardianship for individual affairs…This is very dangerous in the 
context of the child because it risks that the best interest of the child will be 
assessed properly, and that the best interest of the child will ever be essentially 
what is actually the best interest.281  

 
The point made is very relevant, for the more steps required to complete a procedure the 

less likely it is for it to be addressed within an acceptable timeframe. Separation of services 

and organization, paired with a failure to coordinate can be detrimental. ‘Why is there no 

synergy amongst systems? Why is human trafficking separate from the asylum system? 

They are the same but at the moment each is independent’.282 Similarly, throughout the 

interview with SWC Loznica the lack of cooperation between organizations clearly stood 

out.283  Efficiency of the system is brought to question, where without coordination of key 

intersecting issues on cannot expect improvement. This failure comes at a great cost to the 

vulnerability of unaccompanied children. In recognizing a subpar response of the Serbian 

State, the role of NGOs is evidently crucial to patch some of the gaps in State response 

capacities.  

We were practically forced to make an internal response because even today 
there is no state response to the problem of violence against migrants. So, if 
there is a violent situation - and there are a lot of them - in principle, we have 
our statistics annually, let's say one call a day. This is a lot because we are only 
a small screw in the mechanism, and there are a lot of factors to identification. 
First from non-recognition, to when it is recognized, what is covered up, and in 
practice what referrals are made and to whom they are referred, and ultimately 
how much trust there is in civil society organizations.284 
 

As an issue that specifically impacts UAMs, there is an underwhelming reaction to the 

issue of trafficking, and is in great need to receive more attention and harmonized action 

from the State of Serbia.  
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Guardians have many roles and levels of authority as a protector of the child’s best interest 

on paper, but throughout the interviews it became apparent that within the system 

sometimes that influence can be stripped or ignored by larger State institutions and 

agendas. A UNHCR representative brought into focus the State, institutional and political 

interests that are present in the field and determine what issues are to be focused on and 

subsequently financed. With a critical lens, it was discussed that the best interest of the 

child is rarely the top priority of donour agendas, and that various actors will do whatever it 

takes to fit it. Signifying a lack of genuine prioritization towards the wellbeing of refugee 

children. 

Everyone has their own agenda, where is the best interest of the child? That gets 
lost. In essence, everything that's being done, be it non-governmental 
organizations, state bodies, social services, means that any action to be taken 
must be in the best interests of the child. But in fact it's just a story. We see that 
this doesn't apply. And all this in order to justify some funds, the donor agenda. 
Let's say that a certain number of people - let's push people into the asylum 
procedure in order to justify to the donor that we are something-  of course  then 
these people leave the procedure, if its not authentic then it's not a matter of us 
recruiting people. Saying come on, sign my consent, I'll represent you. People 
should always be given some time to think about whether they want it or not. 
But, not that we now have to say at the end of the year that we represented 200 
people in the asylum procedure, and out of those 200, 180 of them left the 
procedure. Yes its then very bad for both the police and all the people who then 
they feel that all they do is completely unnecessary. That demotivates them and 
then when you really come across someone who wants to have protection here its 
harder.285 
 

Addressing the oversaturation of false expressed intention to seek asylum is a key issue 

present within Serbia. As the interviewee mentioned, it has shown to negatively influence 

genuine asylum seekers because such a large population is only temporarily regularizing 

their stay. However, this more shockingly points towards the malleable use for best 

interests to mold a dire situation using a vulnerable population to achieve milestones that 

serve the benefit of institutions and organizations rather than children.  
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4.4 Accommodation  
 

Upon the issuance of a registration certificate by a competent regional police 

administration, refugees –including children- are required to report to a relevant 

accommodation facility, such as an asylum centre, within 72 hours.286 The timeframe is not 

to be surpassed without a justifiable cause; otherwise the Law on Foreigners can be called 

into action. 287 Asylum seekers are otherwise also able to register directly at an AC or any 

other appropriate accommodation facility, where Asylum Officers will register their 

intention to seek asylum.288 The Commissariat for Refugees and Migration (CRM) works in 

partnership with the SWCs in designating the material reception conditions 

(accommodation, food, clothes, and cash allowance) of an unaccompanied minor at either a 

social welfare institution or other relevant form of accommodation.289  

 

Accommodation centres in practice generally lack the capacity and conditions to properly 

house unaccompanied children in either RTCs or ACs. Accommodation for refugees is 

comprised of 5 Asylum Centres and 14 Reception Centres. The total capacity of the 19 

Centres in total is 5,990290 a number that has proven to be insufficient for accommodation 

of asylum seekers due to characterizations as overcrowded, lacking in privacy, and with 

poor hygienic conditions.291 Two of these Asylum Centres, Sjenica and Krnjača, have been 

responsible for the housing of 88.8 % of unaccompanied children by June 2019.292 Rarely 

in prior practice was there separation by age or gender, especially for those over 14 years of 

age, and even less for those with other specific needs- a crucial aspect under the LATP and 

international standards.293 The main accommodation centre for UAMs was originally the 

Asylum Centre Krnjača, the only centre with a separated area for children, where there was 
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a low presence of guardianship and a scarce presence of security staff. 294 This greatly 

affected the safety and wellbeing of unaccompanied children, subjecting them to incidents 

of violence and sexual abuse that were on the rise from increased overcrowding and clashes 

amongst groups/clans in the centre.  

 

Encouragingly, these negative characteristics and circumstances were recognized and acted 

upon through the renovation of another centre, Sjenica, in order to improve the general 

safety and living conditions for the UAMs. It was decided close to the end of 2018 when 

Krnjača became very overloaded, that only UAMs under 14 would be staying in Krnjača 

and those over 14 would be moved and accommodated in Sjenica.295 Encouragingly, in 

addition to the renovations, Sjenica is equipped with available interpreters quite regularly 

who were provided by CPRC.296 Approximately 93% of the population housed in this 

centre was comprised of unaccompanied children in 2018.297 Sjenica is an example of 

existing attempts to create specialized centres that serve vulnerable groups, however it is 

still are not at the level needed to house or support the actual population of UAMs.  

That was the most interesting topic last year, the top theme at this time last year, 
now it’s not anymore. You know how, we ourselves may have caused the 
number of these so-called minors to increase so much, giving Krnjača a specific 
purpose. And when you give Krnjača a specialization for minors, and we gave it 
for reasons of vulnerable groups and the accessibility of services, our reason was 
very you know, legally justified, and somehow humanly justified for vulnerable 
categories…Meanwhile then the numbers jumped, we saw it go from 350 and 
370 to 500…it was clear that there were people who were presenting themselves 
as minors and they weren’t.298  
 

Such a statement interestingly indicates the unintended impacts certain decisions can 

ignite. Since Serbia is a transit state, and many refugees do not have the intention to truly 

stay in the country, they often look to be located in strategic areas. Preferred areas are 
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either close to the border or to the capital, Belgrade. Krnjača’s location is convenient and 

close to Belgrade, it is approximately 4km away from the downtown area of the city and 

has regular bus connections every 20 minutes.299 Thus, many adult refugees were claiming 

to be underage in order to be placed there. Due to the fact that significant information 

sharing occurs amongst each other and is experience based, it is not surprising that 

unaccompanied children claims increased in order to secure the desired accommodation. It 

was reported that the children who were living in the AC expressed dissatisfaction due to 

overcrowding, and mixing with adult. 300  BCHR equally reported conditions of 

overpopulation and poor access to resources, while also expressed concern that in sharing 

spaces with adults there is an increased risk for smuggling or sexual violence.301  

The fact that the rules…formally do not exist by law. This means that it is 
something that has been agreed, we in Serbia do not have a single camp for 
minors, it simply means that all the camps that exist, only one is let me say 
formally by law an asylum center, everything else is temporarily open 
accommodation.302  
 
It all depends on the instructions from the CRM. When I say the instruction of 
CRM, I do not mean that the CRM assesses what is the best interest of minors 
where to stay, but in the sense that Krnjača used to be a camp for minors, now 
it’s not anymore. Krnjača has been suspended, now it’s Sjenica. That is, their 
capacity is now at our disposal. Now it is our job to assess in that specific case 
whether that child will go to the institution or will go to the camp.303 

 
As the organization that is designated to ensure the accommodation and material conditions 

are met, it is concerning to hear that the decision making procedure by CRM does not 

necessarily go through any kind of best interest procedure when making decisions 

impacting a group of children. Especially when the purpose of assigning a centre 

specifically is for these vulnerable children, it seems contradictory to not incorporate and 

employ all the standards and safeguards to ensure the best decision is made for the interests 
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of those children they are supposedly helping. Additionally, the informality of decision-

making, enabled through a lack of concrete legal declaration and procedures for carrying 

out decisions about official allocation of accommodation centre for specific purposes and 

use makes it that there is a dangerous flexibility to alternate decisions easily. A 

representative from a SWC confirmed that the manner in which they were notified of the 

changes was done through a telephone call 304 , and BCHR reported incidents where 

‘guardians were not even informed that his/her ward had been moved to Sjenica’.305 

Now we have a situation where minors claim to be adults in order to avoid 
going to Sjenica. Yeah, now it's the opposite. That they claim to be of legal 
age, now I don't know for example someone who is 15 says he is 18. Either he 
gets Obrenovac or he gets Krnjača or we have this situation that they want to 
go up in the North, for example Šid, Adisevci, Principovac to be closer to the 
border, it is much more convenient for them, of course, to try to cross the 
border so minors say they are adults.306  
 

APC equally reported about this practice by unaccompanied children where they present 

themselves as older in order to not be separated from their travel group.307 Rather than 

increasing the attention to best interests and care of unaccompanied children, it turns out 

that the decisions made by CRM have instead been minimizing their visibility and 

decreasing the likelihood that children will go to a centre that should be safer for them. Not 

only is the location a problem for the unaccompanied children, the distance from Belgrade 

is an obstacle for the accessibility of legal and humanitarian aid that is mostly based in the 

capital.308 In 2018 this centre received the least amount of visits from asylum officers than 

any other centre for asylum, a troubling statistic that has not improved considering that 

Sjenica has placed one person in charge of collective guardianship to attend to the care 

needs of all.309 Additional information reported by BCHR has stated that decision have 
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been made to ‘refer all newly arrived children directly to the Sjenica AC as soon as they are 

registered’ 310  arguably creating more room for error, danger, and lack of space to 

effectively undergo best interest assessments to decide is such accommodation is in line 

with the child’s needs.  

There are two criteria for assessing the years. The first is what they say, and the 
second is the observation of a social worker that is present on that occasion. The 
observations have not been accessed and are never assessed except in special 
cases. So we accept if you say you're 17, you're 17. But you're going to Sjenica. 
And to start from the beginning…So when there were 500 and something of them 
in Krnjača, then we said this: we can't change the certificate that stated he was 
registered in Savska as a 17 year old, but we estimate he has 27, we will divide 
them so the smaller children will stay in Krnjača, the ones that are visibly small. 
Then we will move the older ones to Sjenica, and that's what we did. Twice. It 
was done twice, and poor thing, first of all for the benefit of these small children, 
because it is not in their interest to be with these older people, it is better to be 
with families in Krnjača, it is safer for them, and we moved these older ones 
out.311 
 
However, what is happening. It can't be black and white. You know? You have a 
little one, who travels with a big one. That big one says, I'm seventeen, and this 
one says 12. And now you, where are you going to send him? You send them both 
to Sjenica. And then this older one leaves, and the 12-year-old is left in Sjenica 
and then someone comes in and says, you have a 12-year-old child in Sjenica, 
what does that look like? That's how it happens…A few of them come and declare 
themselves as a family, brothers, and then the oldest leaves and we are left with a 
small child. And then you have to work fast. You know, you have to move them 
quickly, if they are really small, because you have really small children 12, 13 
years old, and they should go to special accommodation facilities with the 
solution from the Center for Social Work.312 

 

All interviewed representatives from different institutions verified the adoption of this 

approach to assignment of accommodation for unaccompanied children. Naturally a 

decision to place young unaccompanied children in a centre occupied by families with 

children where mixing between children and families does not carry the same risks and 
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danger compared to previous conditions where the unaccompanied children were mixing 

with single adults and so can be regarded as a better decision.313 It is nonetheless still 

problematic that the group of unaccompanied children that are older are simply disregarded 

and endangered. In sending older age categories of unaccompanied children to Sjenica 

along with other individuals with questionable age claims, a hierarchy of importance and 

access to protection is made, and goes against all principles of children’s rights. It also 

means that a very large majority of unaccompanied children are not having their physical 

and material rights honoured, as the largest percentage of unaccompanied children present 

in Serbia are between the ages of 14-17, and Sjenica has housed 93% of unaccompanied 

children in 2019.314  

For lower ages categories, of course we are looking to place them in institutions, 
we have, I mean by institution when I say, we have an institution up in 
Vodovodska, we have Zmaj, JMS also has accommodation capacities, you have 
Loznica, Nis Institute. Those are the institutes. For older age categories, at the 
moment they are being sent to Sjenica…If I’ve understood well CRM has made 
the decision that Krnjača is now more for families with children. Well, I think 
it's been a year since Sjenica was opened, they are heading to Sjenica.315 
 

Essential to mention are the MLEVSA Instructions, which stipulate that only children older 

that 16 should be placed in ACs, and under the condition that the AC meets standards for 

the accommodation of children.316 It also stipulates that the child in question and guardian 

have instigated the asylum procedure and the guardianship authority has conducted and 

assessment for the child’s needs and best interest. 317   Additionally outlined in the 

Instruction is that the only body legally assigned with the authority to make 

accommodation decisions is the guardianship authority which has taken guardianship 

measures and appointed a temporary guardian for the child. Four potential options exist for 

accommodation of an unaccompanied child, the first being foster care for children who are 

up to 14 years of age. The second option is placement in a Social Protection Institution; the 
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third is a medical institution if the health condition of the child requires it, and lastly an 

Asylum Centre.318 

 

Several alternative accommodation arrangements exist that ideally are to receive all 

unaccompanied children under 16. These are: the Institute for Education of Children and 

Youth in Belgrade, the Institute for Education of Youth in Niš, the Children’s Home Jovan 

Jovanović Zmaj (JJ Zmaj) and the Jesuit Refugee Service (JRS).319 The level of care at the 

alternative accommodations has been praised by all who were spoken to, including the very 

representatives of such institutions who were more than aware of the quality of support and 

resources they had to care for the children placed in their institution. In JJ Zmaj monitors 

with credible professional backgrounds supervised children around the clock. Interviews 

established that children placed in these alternative accommodations are usually the ones 

identified to be at a higher risk of violence, abuse, or have special needs. During the 

interview with JJ Zmaj, the respondent highlighted some of the key steps and requirements 

that take place when a child is placed at the home.  

A formal request is sent to the Home and we have 15 days to answer if the child 
will be accepted or not in to the institution, but typically if possible, we try to 
react with a much quicker response for cases regarding unaccompanied minors by 
using the phone and fax machine rather than mail to correspond. But we never 
decide within an hour because it doesn’t result in the best decision if it’s rash.320 
 

Typically, JJ Zmaj does not act as a primary accommodation, but rather a secondary 

housing unit where children arrive as transfers because insufficient attention and care in 

Asylum Centres impact children’s wellbeing. Communication with field workers, who 

assess the child, police registration certificate, and a medical check stating that the child is 

in good health to be placed in a communal space, are the basic acceptance requirements for 

being placed in an alternative care accommodation. 321  An important comment made 

demonstrated the general approach to new comers and the difficult decision making process 
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for balancing needs of new comers vs. protection of the best interests of the children 

already being accommodated at the institution. Focus is placed on children who are 

currently being housed, as they in a sense have “priority” because ‘they already are in the 

process and have been here for a long time’322, so while JJ Zmaj cares for wellbeing of 

potential newcomers, the priority is on those already in the facility. This demonstrates the 

commitment that JJ Zmaj makes to the children in their care, and that different aspects are 

always considered against the best interests of their children.  

Well now there are eight of them, some were previously in Krnjača, so it was 
assessed that it was in their interest to be placed in an institution because of 
certain risks, whether there was any abuse, a risk of smuggling and things like 
that…the relevant center assessed that it was better to be in the institution, so 
now they are in Zmaj, they are under guardianship, accommodated, all are 
included in the educational process.323 
 

Many children recognize the privilege of being accommodated in an institution like JJ 

Zmaj, and so they rarely ever have a turnover of occupants. For the most part, 

unaccompanied children are content at the institution and respect all the rules upon which 

they may earn their keep, such as being enrolled in school, behaving accordingly, and 

participating in house chores and responsibilities. There are also a few unwritten rules such 

as a three-strike rule for going to ‘game’ (illegal border crossing).324 On the odd occasion 

however, there have been some incidents where an unaccompanied minor was removed 

from the institution. Decisions like this do not come lightly, and involve the SWC, 

guardian, JJ Zmaj monitors and director.  

Now at this moment I can't remember what exactly the initial incident was - 
whether those escapes, that is, the attempt to cross the border, but both the 
guardian and we and everyone agreed that he had to find another accommodation, 
because simply, what message are we sending if he is breaking the rules without 
receiving any kind of sanction. Everyone else must understand that. That was it as 
far as he was concerned. And the other one also had several situations, several, 
let's say violations, and in the end the last one he reacted absolutely 
inappropriately to one of the mentor’s interventions. He was extremely arrogant, 
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rude, insulting, cursing and aggressive for an hour. It was a more serious 
episode…some agreements have to be made. You know that’s life. I mean, 
communal life living together and what you would do with kids in a family. So 
that's exactly what we're trying to do here. That's it. Now I say, when those things 
really happen they are recorded, there are books, there are files, and everything is 
written, it is announced to the Center for Social Work, etc. We don't have anyone 
at the moment that is close to being relocated.325 

 
Such scarcity of incidents like that is a positive note, in addition to a very ‘by the 

book’ approach to ensuring all parties are involved in the decision making of 

important decisions regarding the child. Although displacing the misbehaving minor 

may not be in the best interest of the individual, in this case it was a clear assessment 

of best interests for the majority. It is also good practice to see that decisions are 

recorded, justified accordingly and transparent. Alternative accommodations tend to 

systematically be reserved for extending assistance towards younger categories of 

UAMs. This demonstrates a difference in treatment based on age that can be found in 

practice for procedures that determine the placement decision for the accommodation 

of an unaccompanied child. While on one had the differential approach does account 

for the age and maturity of each minor, it has not proven to be completely 

comprehensive. Rather it disproportionately discriminates against older 

unaccompanied children by placing them in asylum centres, which continue to raise 

serious concerns due to their inadequacy for hosting children. UAMs are at serious 

risk in almost all reception facilities due to their exposure to organized crime groups 

involved in smuggling and potentially human trafficking. 326 

Small children that without discussion, immediately...so that means a under 
14 years old …But literally, for example, for very young children, there must 
always be a place, and we really have the support of the ministry. If they 
reject us, and it has happened, for example, that they reject us. For example, a 
10-year-old child, they say we have no place and we then call the ministry, 
they call and when the ministry intervenes everything is overridden, and the 
child is accepted.327 
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Such a level of clear disproportional treatment is troubling, this sense of urgency and 

unquestionable delivery of services is not extended to unaccompanied youth in the same 

way. In an interview with a representative from the Palilula SWC it was expressed that the 

best approach for accommodation of unaccompanied children would be to have specialized 

centres, but doubt was expressed for such a scenario due to the contextual realities of 

Serbia, where often there is not even enough support for its own people.  

Truthfully, I think that for all unaccompanied children it would be better if they 
were in some institution that is specialized for unaccompanied children, it is also 
safer, but we live in Serbia and that is impossible, this doesn’t even exist for our 
children. Recently I had to accommodate one child, and I barely, barely found a 
place. So, in that sense it isn’t only a problem with migrants, but again, with 
regards to the conditions, our capabilities, it is better to be in the camp than on 
the street.328 

 
The option of specialized foster care is one of the best alternatives to tackle this issue, 

having proved to be very successful in cases where the practice was implemented. 329 

Unfortunately the option of foster accommodation has not been very popular in Serbia 

since its introduction in 2016. Low popularity is explained by the fact that many UAMs are 

over 14 and families tend not to want to take in children of older ages. Equally UAMs 

prefer to stay with the group they are travelling with, and cultural upbringing typically has 

boys considering themselves as men at an earlier age capable of caring for themselves.330 

 

4.5 Education 
Education is a fundamental human right enshrined under the United Nations Convention on 

the Rights of the Child, and the United Nations Covenant on Economic, Social and Cultural 

Rights. Access to education is key for promoting, supporting, and protecting the human 

dignity of every individual, as it strengthens the capacity of every child to enjoy and benefit 
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from their human rights.331 It has also been recognized as central to integration of migrant 

and refugee children, and the presence of integration has increasingly made its way into 

both policy objectives and the public dialogue in the domain of the resettlement of the 

migrant population.  

 

 The LATP has outlined the right to universal free primary and secondary education for all 

asylum children, and states for it to be immediately provided no later than 3 months from 

the asylum application. 332 Foreign children have the right to access and obtain education, 

regardless of their status. The Act on the Foundations of Education System confirms that 

that foreign nationals and stateless persons shall enroll in primary and secondary schools 

and exercise the right to education under the same conditions and in the same manner as 

Serbian nationals.333 According to Help on the Route and UNHCR data, ‘95% of children 

aged 7 to 14 are included in elementary schools, while 12 % of children are enrolled in 

secondary schools and pre-school institutions’334 in 2018. UNICEF and Commissariat data 

reported that 420 children were enrolled in all levels of school, ‘including 211 of newly 

registered.’335 BCHR reported throughout the 2018/2019 school year 82 unaccompanied 

children were enrolled in school.336  

  

Integration of vulnerable groups in the education system is often well looked upon in the 

context of Serbia, and this was generally reflected amongst the relevant interviewed actors 

and institutions for integration of unaccompanied children -and refugee or migrant children 
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in general- being spoken of in a positive light. Particularly well spoken of is Branko Pešić 

Elementary School, which in 2016 was the first school to formally begin accepting and 

working with all refugee and migrant children. Many efforts were made to ensure that 

education could be accessible to this vulnerable population, and to try to address the most 

pressing needs of these new incoming students.  

 

Close to 400 individuals have been enrolled since 2016 up until 2019 in Branko Pešić 

Elementary School.337 When asked about average attendance and dropout rates, it was 

revealed that this information simply is unavailable because it does not exist. The 

representative from Branko Pešić explained that it is difficult to comprise an average of 

how long students attend the school for, as all cases are individualistic and should be 

assessed case-by-case. The school does not formally keep track of statistics regarding 

attendance, part time vs. fulltime, or dropout rates.338 This was also confirmed by the 

Education Union whereby the representative interviewed stated that dropout rates have 

gone undocumented, that it is not practical nor a focus for the schools or ministry of 

education. 339  For this reason, indicators or mechanisms that would measure what the 

dropout rate is, when, at what levels etc. have not been established, and thus not recorded. 

However, interestingly it was noted during the interview at Branko Pešić School that of the 

104 students that were enrolled the previous year, none had reenrolled at the beginning of 

the new school year on September 1st, 2019, indicating that they had all crossed over the 

border over the summer.340 It was also noted that even children who worked hard and were 

provided the necessary assistance to pursue secondary school enrollment, did not follow 

through with attendance or long term stay.   

We can't set up indicators for following drop out rates becuase it just doesn't 
exist, I don't think they should even give that information about children and 
others in school, and then  you have to establish some mechanisms on how to 
monitor the degree of dropping out of school and when, at what levels, so you 

 
337 Branko Pešić Elementary School, Interview, 21 November 2020. 
338 Ibid.  
339 Union of Educational Workers, Interview, Belgrade, 20 November 2020.  
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have to introduce it into the system, and when, and you have to introduce that 
into the system, I think ... it doesn't work.341 

 
A unanimous theme that arose from all interviewed actors was about the nature of Serbia as 

a transit country, and the difficulty this poses for refugee and migrant children in the system 

of education. The perception of Serbia as a temporary point in their journey to the 

permanent destination impedes on the desire to attend school and the understanding of how 

school in Serbia can be beneficial. A good example of this notion was spoken in the 

interview with Branko Pesic Elementary School, where it was stated:  

 You know what the problem is, is that when they come here when someone brings 
them from the camp and when they come back they can't understand this, this is 
just a passing part of their lives, you know that. They can't understand this as an 
institution where they can really get an education and get a paper for it.342 

 

With the representative from the Education Union, when speaking about enrollment and the 

temporary, unplanned nature of it for unaccompanied children in Serbia, it was said, ‘they 

didn’t have the intention of staying that long. Now they happened to stay that long that they 

could enroll’.343 Additional reference to this issue was made at JJZmaj:  

 
Their main need is the need for existence, the need for financial, material 
resources. They have a support network, they have contacts and they use it a lot 
... Now there are things that we can't even know, that are happening outside the 
institution. They spend part of the day at school, part of the day at home, part of 
the day away from home. Then we find out later from other parties that it is, I 
don't know, that they get involved somewhere to be freelance translators, to do 
some freelance work. Yes, from the beginning it was their focus, to work and go 
to school a little bit, that is to respect the rules, that's how we see it, to follow the 
basic rules that we insist on, and then they look for holes in this whole situation, 
so we are all responsible for those holes together and there is still a deficiency.344 

 
It appears that value and attention is placed on securing immediate needs, which satisfy 

short-term necessities rather than long term. For this reason, youth prioritize finding jobs to 

 
341 Union of Educational Workers, Interview, Belgrade, 20 November 2020. 
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secure some financial means. While sometimes the needs for finances are legitimate, as 

what is provided by the state of Serbia is not always regarded adequate, the UNHCR 

representative brought up that other cases seem to be influenced by peers who have 

designer clothing, high end perfumes, or other material possessions. This peer pressure and 

comparison impacts their decisions. 

It is a problem that when you have one or two young men who wear branded 
clothes, then the others he will not want things from UNHCR’s warehouse, 
when they see these others wearing branded clothes, the best perfumes, going to 
clubs where drinks cost 500, 600 dinars. I mean, they're young, that's it, they’ll 
think: what am I doing here? I'm going here to school and I don’t even have 
enough for lunch, I mean and that’s how it is.345 
 

Authors like Bhabba have recognized this particular trend with regards to the work-

education discrepancy found in the organization of an unaccompanied child, or rather 

adolescents- life. She highlights the shortage of space awarded to discourse in human rights 

and child rights circles surrounding the right to work. The lack of validation toward the 

pursuit (and in fact need) for economic security places income-generating opportunities in 

opposition of education goals. Thus the decision to pursue economic goals serves as a 

‘factor justifying exclusion rather than an element relevant to a best-interest assessment.’346 

Such pitting of rights against one another arguably stems from a misunderstanding of the 

complexity of experiences and desires of unaccompanied children, and a failure to 

acknowledge that ‘the luxury of a carefree adolescence is not available to most 

unaccompanied young migrants’.347 Rather, unaccompanied children must navigate their 

state of vulnerability in a system that does not effectively rid them of the insecurity 

associated with their identity. This in a sense only further convolutes the ‘process of 

determining what is in their best interest.’348  

 

 
345 UNHCR, Interview, Belgrade, 10 December 2020. 
346 Bhabha, p. 247-248. 
347 Ibid, p. 248. 
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In an attempt to tackle this resistance to -or lack of prioritization towards school- various 

incentives have been used and introduced to try to draw in students and increase the 

numbers of enrollment. In the case of JJ Zmaj, it is a mandatory requirement for children 

and youth who are accommodated there to attend school. As long as they are enrolled, 

attending either on a full-time or part-time schedule, they can remain housed at the 

institution up until the age of 26. 349  Thus the children from Zmaj are enrolled in 

elementary, secondary, and even university level. As the services and care offered at JJ 

Zmaj are quite high in comparison to other accommodation centres for children, the house 

rules established work to motivate them to stay, integrate into the community, and steer 

them in a path that is in their best interests.  

It’s like this, they should not leave them, they should not because some of the 
children in their care earn say, three or four average salaries by working as 
translators. Now what's wrong with that, and that's something that I really 
resent about Zmaj, is allowing some of these young people to go from 
attending high school fulltime to part-time to work several jobs, that they have 
practically no contact with the school, to go to school once a month. In the long 
run for those children it is not good…He will not know how to do anything, 
and he will never be able to cash in on his knowledge again and end up as a 
manual worker or as a criminal.350 

 
This opinion expressed by the UNHCR highlights the concern over allowing the youth at 

Zmaj to make the decisions to work jobs that can only benefit them with earnings in the 

short term, sacrificing the ‘regular’ childhood experiences and the potential to gain long-

term life skills. This topic is one where the best interest of the child is controversial, where 

the weighing of their right to participation in decision-making is complex. 

 

For the children that are not placed in such fortunate circumstances, rather in the different 

asylum centres around Serbia such as Krnjača or Sjenica, incentives for enrollment were 

introduced in a more material manner. The children were offered free backpacks, pants, or 

other supplies of the like in exchange for their enrollment. Numbers have increased; 

 
349 JJ Zmaj, Interview, Belgrade, 2 November 2020.  
350 UNHCR, Interview, Belgrade, 10 December 2020.  
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indicating that the efforts put towards increasing registration and access to education -

especially secondary school- for children has been successful. However, critical of this 

approach, the representative from UNHCR spoke to the harmful unintended effects that 

result from such methods that succeeded from playing on the material needs of the children, 

and not assessing the negative impacts it could evoke. 

They enrolled him in primary school there at all costs, and he neither had 
textbooks, nor did he have notebooks, he had one pair of pants that were too 
short. He was in such stress and then at any cost, without preparing him you 
force the child, so that you would have it wrtten that you enrolled someone. I 
mean, that's it. And the little one was in such stress that he ran to the gym that 
this security man could not wake him up and all that so APC could say that they 
enrolled I don't know how many children from the Banja Koviljaca- don't push 
him if he's only here  for 20 days!351 

 

Since the largest challenge has been related to enrolling students into secondary school, 

where it has been noticed that youth do not have the motivation to participate or sustain 

continuity. Rather it is more enticing for them to enroll in streams that enable them to 

acquire trades skills (hairdresser, chef, driver, etc.) that can be put to use more immediately 

and are universal in whatever context they may find themselves in. 352 The Union for 

Education interviewee shared a positive outlook on this type of education and a validation 

of the motivation of the refugee youth to acquire skills.353 This was contrary to the attitude 

that was encountered at CRM, where the impression was shared that secondary school does 

not function well because of a lack of interest from the children.354 This can be a result of 

numerous factors, for example discussed by the UNHCR representative it was mentioned 

that the academic standard at secondary schools is quite high, even for the local Serbian 

children. Thus, expecting foreign children to succeed without support is almost impossible, 

and again bringing to light the theme of cultural differences in regard to schooling.  

This is how you should know what the problem is with high school. We all know 
that high school in our country is difficult. And for domestic children, how much 
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352 Union of Educational Workers, Interview, Belgrade, 20 November 2020. 
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parents have to pay for various additional classes. Imagine a young person who 
never went to a school that is not literate in their own language, how they will 
join all this?355 

 
The UNHCR representative argued that pursuing higher enrollment through the method of 

incentivizing  and pursuading children in such manners had not been positive for the best 

interests of the child. She argued that placing children and youth in such challenging 

circumstances is unnerving and negatively affects their metal health, stability and moral. There 

are not enough resources to adequately assist the newcomers to make their enrollment a 

welcoming and pleasant experience. Thus she critically put to question the quality of care in 

comparison to just statistics that tell a positive story (statistics which were repeatedly used for 

this very reason by others to prove progress). This viewpoint put to question the intentions that 

drive what happens 'behind the scenes', uncovering again the messy self-interest that plays into 

decisions that trusted organizations make at the cost of the vulnerable. 

It was a mass enrollment last year or even the year before last, last September or 
even during the school year you see that the school is buying children backpacks, 
tracksuits, sneakers to motivate them to enroll. Children, and they don't have an 
interpreter. Without any prior testing of knowledge and then you wonder what is 
the motive? The motive exists, of course, and that is that the instruction given by 
the ministry that in order for a class to exist you must have at least 15 students. In 
Sjenica you have 5,6 students. So it is important for you to formally enroll these 
children in order to save jobs for the employees... Schools that enrolled refugee 
migrants they had access to, they could ask for their school yard to be redone. 
For example..the children had to travel to a school 50 km away. They did it to 
make a school yard that was superbly made designed from that money.356 
 
Of course, when he sits there, doesn't understand the language,  doesn't know that 
subject matter, of course he will leave. And that's why I say it's literally 
Potenkin's village. Like they have access, but it is not access to that effective 
education, it is a formal approach, and it is useful for that school and not for the 
child.357 
 

 
355 UNHCR, Interview, Belgrade, 10 December 2020.  
356 Ibid.  
357 Ibid.  
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Such an opinion highlights the idea that when decisions are not made in the best interest of 

the child, and without their participation, they will not have the desire to stay in the 

situation they are placed in. It also addresses the benefit that organizations have in abusing 

their inherent power to manipulate vulnerable unaccompanied children, even hinting to 

corruption within these systems. 

 

Organizations have commented on their reliance for donations and financing from third 

parties. Similarily-but less critically- a comment was made at Branko Pešić, where the 

fluctuations of funds from year to year have been drastic and seemed to depend on the 

'popularity' of an issue in that moment in time. Where at one point the school was able to 

completely refurnish and equip the school with whatever was needed, this support has 

dwindled since.358 This is a factor that influences all of the actors’ abilities or inabilities to 

do their work and assist children. From the interviews it can be extracted that funding is 

sporadic and unreliable, with even the most basic of services not always secured. An 

example of this was given with transportation; a very necessary service that makes 

education accessible to children accommodated in reception or asylum centres, and the 

impact of varying donors that change from year to year:  

One year it was financed by the city association, the first year by the UNHCR, 
then by the Danish council, then again by KIRS, then by IOM. When someone 
gives up, someone comes who will pay for it, so absolutely ... it was important to 
me in the sense ... because if I don't know if I'm going to have this transport, I 
can't even have students, then I can't I don't even have a department ... back then 
we had transportation, then a lot of those NGOs got involved, it was very 
interesting for everyone then, so we got help and PIN did workshops and Adra 
offered us help and the UNCHR and the Danish council offered. Everyone got 
involved and everyone tried to help us somehow.359 

 
The stability of programs and available resources is highlghted as unpredictable on a yearly 

basis. This includes other crucial services such as specialized staff.  

 
358 Branko Pešić Elementary School, Interview, 21 November 2020. 
359 Ibid.  
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They had that program at the very beginning, the same thing about that, and it 
was again provided through donations, and that will be after six months, after 
we don't know who will go where. When they had some children who went to 
high school in Obrenovac and then it was, so what are we going to do with 
those children who are going to high school in Obrenovac, when this donation 
is over, what will we do.360 

 
With integration and education being a genuinely crucial aspect for children, it can only be 

hoped that support continues for this issue. The importance of education and it’s recognized 

impact was stressed in all conversations with interviewees. It was noted by the teaching 

staff that improved wellbeing was visible with the participation and inclusion of refugee 

youth into their schools. Not only have the children established trusting relationships with 

the educators through an increased sense of security, whereby the children have confided 

some of their greatest struggles and experiences, but they have also been able to noticeably 

benefit from structure and care provided.  

You can see exactly how they return to a normal path of development and how 
when they come they are children from the streets, and then to say, they slowly 
become more mature and responsible. I can see that the continuity and security 
and adults looking after them means something to them. They are no longer 
alone.361 

 
While at the interview with Branko Pesic, it was additionally noted how being able to have 

time outside of the camps they are situated in is critical for their development and 

wellbeing. 'You can't say let them be in the camp, it is the worst for them to be in the 

camp.' 362  Previously, prior to 2016 asylum seeking children were offtered informal 

programs that took place at the asylum and reception centres. The strategy to pursue 

integration into formal education measures rather than maintaining the previous informal 

programs has better enabled circumstances for the young individuals to excersie their 

developmental needs.  

 
360 Union of Educational Workers, Interview, Belgrade, 20 November 2020.  
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Why should I sit here in between these four walls and for it to be easy for me. 
It should to be nice for them (the children) too. You have to have something to 
offer them, I'm alwasys saying give them some options.363 

 
The children seem to be welcomed with positive and dedicated attitudes by staff, and it was 

positively noted that children are included and treated equally as all other children. 

Regardless of their status in this context they have been treated as children first rather than 

refugees. As Branko Pešić their flexible attitude and welcoming school atmosphere was 

characterized with statements like, ‘the door is open for everyone and every child is 

enrolled’364, and affirmed that their main goal is ‘our goal is that they feel good here’.365 As 

well at JJ Zmaj it was shared that the children always were able to participate in whatever 

activities, including extracurricular, that were available openly and according to their 

interests.  Social connections and bonds like these within migrants’ community enhance 

prospects of integration. 366  Such examples are positive, as these social bridges are 

beneficial for increasing participation and forming an increased sense of belonging.  

 
Dedication of staff was further proven through the involvement of a program from the 

Ministry where some educational classes were run at the camps themselves. Here one 

representative described how he even began to learn Farsi himself, as a way to further earn 

the trust and motivate the students to learn Serbian, implementing a process of reciprocity.  

We even went to the camp according to the project of the Ministry and also 
taught there and thats not at all, I even started learning Farsi ... and started to 
communicate with them because if you expect someone to understand you in 
Serbian, I guess they also expect that and you tell them something.367 

 
Upon discussing experiences of working within integrative environments, a representative 

and the director of the school Branko Pešić touched on the very distinctive systems and 

meanings of school or education culturally. While there is a number of foreign students that 
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have never attended formal school due to complex contextual realities, for those that have, 

what one student may claim to have completed education-wise in their home country 

usually does not align with the system used in Serbia, or subsequently the Western standard 

functioning in the desired EU destination countries.  

 We had 30% of children for sure who never saw school ... not that they didn't go 
but they didn't even see it, and according to some of our estimates 30% maybe 
more those who went would tell a story like this boy that  said his mother taught 
him to write and read.368  

 
While it is important to listen to the experience of the student, it is also necessary that they 

are assessed and placed in a setting that will adequately benefit and assist the student with 

their needs, knowledge, and skill level. A unique solution that arose from experience with 

differing cultural knowledge and systems, as well as problematic lack of documentation 

that can prove an asylum-seeking child’s participation in school, was the development of 

the “School Report”.369 The school report was first created at Branko Pešić Elementary 

School, and serves as proof of school attendance, as well as to mark certain knowledge 

indicators and progress a child has demonstrate throughout their time in the Serbian 

education system. The contents are written in English and officially stamped by the school. 

This report was explained as crucial due to the role it can play in giving the next school the 

child enrolls in the relevant information that will help to better place the child within their 

educational institution based on the appropriate level.  

When you say that someone finished the 6th grade, when you go there, it 
doesn't mean anything because of the different educational system, but if you 
say he came with such and such knowledge, and after two months he mastered 
this, that, and the other and that the outcome of his work is such and such. This 
is described, of course, in English as well. Wherever he goes next, when he 
shows it...Then it is easier to determine where he belongs in their system. With 
us, he might be in the 4th grade, and there in the 6th, because that's exactly 
how educational systems differ. So that's a special advantage over everyone 
else. You know, as a country in transition, everything that they master in our 
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country, everything will be recorded somewhere, and when they come, then 
they appear with it first. It's an extremely good thing like this.370  

 

In addition to the cultural barriers, there was also frequent attention brought to the obstacles 

concerning language. While all interviews mentioned the availability of translators, 

interpreters or cultural mediators, it was clear that such resources have not been 

consistently obtainable. Rather, accessibility is sporadic and greatly depends on donations 

and budget to sustain assistance from interpreters. Without the role of a translator, the 

schools are left to their own devices to try to establish communication with the newcomers, 

as described: 

First with our hands and feet, then in Serbian, then in English, then in Farsi, 
and then we combine all that and then something comes out of it. We've had an 
interpreter before. He came every day until before this year, until April, we had 
a translator every day.371 

 
Once again, as an active institution at the forefront of integration in the field, Branko Pešić 

Elementary School played a role in the development of Serbian as a Second Language, and 

also ensured that English classes were additionally provided. This has helped build the 

skills of children in order to better communicate within the community they are in, 

especially for day-to-day needs in Serbia. While working to equip the students to be able to 

function within Serbia, it was obvious that developing English capabilities was important as 

well. For this, Branko Pešic started giving additional classes for English outside of school 

hours.372 It is interesting that also English assisted in the development of Serbian as a 

second language, acting as a model for which the new system was built upon.   

 

While assisting refugee children has its many rewards that are often spoken about, it also 

takes a toll on those that work in the field, sometimes affecting moral: ‘you get discouraged 

when someone has been coming 10 days and you see improvement, you feel it, but then 
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that individual just disappears.’ 373  This phenomemon has similarly been recorded by 

BCHR, where the 'frequent fluctions of children along with language barriers impedes on 

the ability to teach.'374  

5. Discussion 
 
The previous results section brought to light an assortment of interconnected topics and 

trends to be digested. While the various aspects of care and asylum for unaccompanied 

children touch on different issues, they can all be united by the theme of the best interests 

of the child. Before delving into commentary and recommendations, it is essential to 

establish the freshness of the LATP as a legal standard and to acknowledge that since it’s 

enforcement increased positive status determinations for unaccompanied children have 

been granted, with the best interests determination having been a key point of reference and 

consideration within the decision process. This can only serve as a bright light for the future 

of unaccompanied children’s quest for protection, and acts as a fruitful base upon which the 

transformation of Serbia beyond the role as a transit country can be built. With that being 

said, legal recognition of unaccompanied children’s right does not fundamentally guarantee 

their protection. Several violations in the realm of best interest procedures linger, and are in 

need of improvement.  

 

Despite results in positive asylum decisions for unaccompanied children, it still remains 

questionable how continuously best interests are utilized in everyday matters. Several 

instances have demonstrated a blatant disregard for the best interests principle.  The first is 

the horrible decision made in terms of accommodation allocation procedures, and the 

second dealing with school enrollment practices. When delving into the decision to send 

obviously visible ‘young’ children to Krnjača and ‘suspicious’ or ‘questionable’ looking 

‘older’ children to Sjenica there is a clear breach in best interest considerations. As 
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explained in the previous section, this means that adults who falsely claim to be underage 

will be put in the same accommodation as real children, and adolescents who appear to look 

older. It is almost unfathomable to consider how a hierarchy of those ‘more worthy’ of 

protection can be created that results in an entire part of the unaccompanied minor 

population to be disregarded with such lack of care. All children under international law 

should be approached with the same standards and consideration. Subjective opinion of any 

State official can result in the arbitrary denial of rights. Without ensuring that youth 

between 16-18 have some kind of security or safety against being placed with adults there 

is a clear level of disregard for their best interests and a failure to employ the principle of 

non-discrimination. This practice is in dire need of revision and the incorporation of an 

official procedure that utilizes formal channels for decision making to ensure that 

government bodies like KIRS cannot simply make decisions at whim and at the cost of 

vulnerable groups. Best interest procedures are not only important for individual cases, 

consideration is also required for decisions involving ‘general or specific groups’ 375 

Additionally, guardians should be included in such processes and at the very least should be 

notified formally about the decisions made in relation to the children they are acting as 

guardian for.  

 

The second clear breach of best interests in regard to education has equally been shocking. 

Forced and incentivized enrollment preying on the vulnerabilities of unaccompanied 

children goes against all established child’s rights. There is no doubt that education is a 

crucial and mandatory right, however it is not a cause that is to be pursued at whatever cost. 

Integration initiatives in Serbia have been commended for showing an improvement in 

enrollment statistics of refugee children. However, if there is one lesson to learn it is that 

data can be very misleading, and the path to education is not always the best interest for all 

children. If a child is without a guardian, it should be out of the question that they are 

enrolled without the presence of one. These practices have revealed an alarming situation, 
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demonstrating a clear lack of best interests’ assessments, endangering the mental and 

physical wellbeing of children for monetary benefits and positive press coverage. Methods 

and practices of enrollment have arguably led to more distress on behalf of several children, 

which is in contravention to the UNHCR Guidelines on Determining the Best Interest of 

the Child.376 

 

Data has shown the high number of UAMs that are entering Serbia and remaining invisible 

by not pursuing actions to temporarily legalize their stay. Interviews outlined key factors 

like transit country perception, as well as mistrust in authorities to be motivators in 

remaining illegal and undetected. In one regard, the lack of interest for genuinely seeking 

asylum in Serbia is understandable and even more so difficult to change, considering that 

increasingly Serbia’s own youth is motivated to find and establish livelihoods outside of 

their home country as a result of the complex legacy and historical past of the Balkans that 

has affected the economic opportunity of the region. However, this does not excuse the 

State of Serbia from improving its cooperation amongst its sectors, especially to unite the 

its own authorities such as the Ministry of Labour, MI and CRM to work together to better 

identify and register unaccompanied children 377  The invisibility of vulnerable 

unaccompanied children only unnecessarily increases the exposure to child specific risks 

and dangers, and further masks the true extent of the issue at hand. NGOs typically do 

account for and engage with the unregistered populations of UAMs who fall outside the 

scope of official protection systems, however data coordination is largely incomplete. This 

issue is largely reproduced within the entire region of the Balkans, and explains the 

common discrepancies between government data and data from civil society or 

international organizations.378 Such incoherence and fragmentation controls the quality and 
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level of support that can be provided for children because it obstructs on the potential to 

adequately plan resources and strategies. 

 

In relation to this, a call for greater training of all who partake in child refugee matters is 

urgent. It can no longer be acceptable to overlook poor implementation of the law and child 

friendly standards in identification. Failure to develop proper methods for determining an 

asylum seekers’ age, leaves it up to an official’s personal observations as the only criteria 

upon which identifying children is made This wrongly allows police and border officials to 

arbitrarily ascertain a person’s age. Therefore, it is necessary to create a standardized level 

of training to minimize systemic gaps in qualification for child refugee matters, and 

improve practices of best interests by ensuring professionals know what to look for.379 This 

would effectively decrease the barring of accesses to rights and care children are entitled to, 

especially that of best interest considerations. 

 

The Republic of Serbia has an obligation to ensure each unaccompanied child has a 

guardian. It cannot be stated enough that guardianship is central to the fulfillment of regular 

best interest assessments and that children’s safety is preserved. In many cases a durable 

solution may not be on the horizon for unaccompanied children, nor are they looking for 

one in Serbia due to the nature of the country as a transit zone, however actions such as best 

interest assessments should always be vigorously pursued to establish a child’s legal, 

social, health, psychological, material and educational needs.380 Best interest assessments 

by guardians can ensure that the time spent in Serbia is one of development and safety, 

rather than danger and fear. The allocation of finances to make sure guardianship 

authorities have resources to do their jobs, and invest in additional efforts will guarantee 

that not only all children have a guardian but also that the guardian can assist them in the 

fullest capacity. It would also work to eliminate the practice of police registering 

unaccompanied children without guardians, a practice that greatly violates several levels of 
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law and provisions in regard to the rights of children. Currently the imbalance of weight 

placed on the “prompt” aspect of registration rather than in an age appropriate and gender 

sensitive manner is problematic, because it sacrifices the key element of guardianship in 

exchange for swift processing. Thus, an increased availability and presence of guardians 

will effectively erase such impatience and poor decision-making by police.  

  

Organization around the improved safety and security of all accommodation facilities, 

especially those housing unaccompanied children needs immediate attention. These sites 

need to be under constant supervision and must offer access to a variety of services from 

professionals on site. This is particularly the case for the asylum centre Sjenica, where the 

distance in relation to main hubs of key infrastructure is an endangerment to the best 

interests procedures for children. Furthermore, by improving the standards of safety and 

overcrowding, it would minimize the number unaccompanied children from sleeping out in 

the streets and informal settlements.381 Additionally, in order to uphold the best interest 

principle, future decisions with regard to the designation of a single asylum centre for 

unaccompanied children should employ more official channels for decision making, and 

without question should ensure guardians are always aware of the issues that will affect 

their ward beforehand rather than being notified after the fact. This includes that to some 

extent they are involved and consulted with in the decisions that affect the housing of 

children under their care. On a larger note, to further promote the principle of non-

discrimination, it would be crucial to amplify occupancy of alternative care institutions or 

foster care channels that have significantly better standards of care and opportunities for 

unaccompanied children. For example, the minimum standard of guardianship is enacted 

with a much deeper level of attention in alternative care institutions, turning it into a luxury 

arbitrarily awarded to some rather than to all. This would safeguard equal treatment 

between all unaccompanied children and also equal treatment with domestic children in 

situations of similar need for government care. 

 
381 BCHR, 2020, pp. 131-133. 
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It may also be noteworthy to comment on this concept of equality with all national children. 

While frequently the sentiment that expressed in numerous interviews that ‘everything that 

is for our children, that is the same for them’ transmitted the intention of equality in all 

aspects of child care and support, in reality there is a limit to this notion. Such limits arise 

from contextual realities, which simply put, some local kids have that unaccompanied 

children do not. For example, in the cases of guardianship no matter how dedicated to the 

work the professional guardian may be, there is a limit to their capacity and working hours. 

Local children often have secondary family who at the very least can step in when needed 

in a situation that the main caretaker cannot. Furthermore, the system simply cannot 

address the needs of its own national children, and that inability can only be mirrored back 

–or worse, like carnival mirror enlarged- at the needs of foreign children who already have 

increased barriers from cultural and linguistic obstacles.  

 

There is an apparent dire need for increased cooperation and organization not only amongst 

entire organizations but within them as well. This issue was made clear through the 

perspective of the NGO Atina, amongst others, that commented on the disjointed 

approaches and needless splitting of duties within guardianship authorities, revealing the 

roles and responsibilities within the childcare system is too separated and fragmented. Such 

fragmentation of key actors removes the possibility for an integrated individual approach 

and enhances children’s vulnerability.382 On one end, the presence of external projects and 

organization that deal with specific issues works to enhance a multidisciplinary and multi-

stakeholder approach suggested by international guidelines. The fine line between 

centralization and diversity should not be discouraged, but rather serve as a goal towards 

which to strive. In the Serbian context, it is also crucial to promote relationships between 

actors and organizations for the right reasons. It was often impressioned  in conversations 

 
382 T. Waage, ‘Challenges in Implementing Child Rights – A Call for Innovative Governance for Children’, 
in Child-friendly Justice: A Quarter of a Century of the un Convention on the Rights of the Child, Brill, 
Nijhoff, 2010, p. 129. Available From: Brill Online Books, (accessed 6 April 2020). 
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with different actors that good cooperation amongst stakeholders and organizations was a 

result of the relationships between people, rather than that each organization needed the 

other for their services or was duty bound. This means employing ‘who you know’ is the 

only way to get anything done. Connections and personal networks can always provide 

some benefit, but that is all it should ever remain at. It is ridiculous to consider that that 

only by being in good standing with those at the top is the reason that things can get done 

and ‘favours’ are made rather than because its part of a job, system or law.  

 

Most importantly and thus most complex, this research has highlighted the tremendous   

need for a restructuring or rethinking of the entire donation or financial processes through 

which organizations, both governmental and non-governmental, depend on to do crucial 

human rights work. The instable and volatile flow of money creates conditions of 

uncertainty that do the most harm to the most vulnerable. Without any sort of constant flow 

of money, it is near impossible to maintain the same level of care, and even more 

problematic to plan for the future and introduce new measures to improve the current 

system. This was seen with the various cuts in funding to crucial supplementary programs, 

and crucial services like interpreters, supplies and transportation. Such insecurity and 

constant chase for finances has provoked some of the questionable actions by organizations 

at the expense and endangerment of unaccompanied children. In this sense, it is interesting 

to consider how global politics and powers create many of the human rights problems that 

are dealt with today, and in the same vein they hold much of the power (the money) to 

make or enable circumstances for solutions. It is unfortunate that the right intentions mean 

nothing if money is entered into the mix and organizations are dependent on receiving 

money to be able to function and do their work. This dependency for money and the 

imbalance of its allocation from global to local levels created by a capitalist system is what 

hinders just and fair action in the field, and why vulnerable groups are sometimes subjected 

to unfair play at the hands of those who should be helping them.  
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Finally, while not quite optimistic, it is crucial to explore the question of whether foreign 

children can ever be truly treated as children first and migrants second. As discussed in the 

early parts of this work, intersecting identities which unaccompanied children hold result in 

an almost automatic differential treatment, particularly at this cross between two vulnerable 

categories as children and as refugees. This intersection becomes even more complex as the 

age of the minor nears to the maximum threshold of completing 18 years. Noticeable 

growth in indifference of their treatment because of the temporary status of childhood - and 

refugee generally- tips the scale in favour of treating them as foreigners rather than 

children. By way of fundamentally separating unaccompanied children and placing them in 

asylum or reception centres is the first line of ‘othering’ refugee children from domestic 

children. Asylum centres have only worked to ostracize and oppress children that are not 

nationals of Serbia, working like dominoes to effectively knock down access to fair and 

equal treatment in all other relevant areas of education, health, guardianship, and ultimately 

status. In an extreme viewpoint, for this reason the best interest of the child as primary 

consideration cannot ever truly occur if the recognition of childhood is not placed at the 

forefront, if all treatment and protocols are based on nationality or country of origin. Even 

when you find out what would be in the best interest of a child, of all children, it cannot be 

implemented, because the system as it exists does not allow it.  

6. Recommendations:  
 

In order to combat the existing issues in the system of care and application of best interests 

presented in the above sections, a set of recommendations will be offered in the following. 

The suggestions do not by any means encompass an absolute comprehensive list but are 

some of the most crucial considerations and changes to be implemented to better promote 

best interests for unaccompanied children.   
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Firstly, as mentioned earlier, the enforcement of the LATP has brought with it a number of 

expansions in regard to the included provisions and standards. However, some of the 

articles that are contained within the new asylum law have remained too vague383, where 

the lack of specificity has been more of a detriment than and improvement. This applies to 

the special procedural and reception guarantees from Article 17 that looks good on paper, 

but has not had a particular influence in terms of a concrete call to action in practice.  

Amendments to the LATP are needed to develop additional clauses with special procedural 

guarantees to better support their consistent and unified application.384 At the moment each 

state individual can interpret the law in whatever manner they choose, endangering the 

equal application of this principle. Likewise, for the best interest principle, while it is 

mentioned in the LATP and other laws the involve children like the Family Law, various 

Education Laws, and the Laws on Social Protection, there is still no clear procedure 

outlined for what would consist of adequate consideration and due process of the best 

interest of the child informed by UNHCR Guidelines. Serbia should also continue to work 

on the recommendation to pass a Children’s Act. Such an act would serve to harmonize the 

many different legislative pieces and address relevant gaps.  

 

The omission of a provision or procedure for age assessment is also a detriment. Age 

assessment procedures and policies need to be developed. One could ask why this issue has 

prevailed for such a long time, and who it is that benefits from the absence of an adequate 

approach to age determination, but as no concrete information was found it would simply 

be baseless speculation. Prompt identification and age assessment following ‘child friendly, 

gender sensitive, and culturally appropriate’385 approaches should be initiated in order to 

begin addressing identification problems and the issue of adults claiming to be underage. 

These key principles will ensure that children are not only identified but extended the level 

of care appropriate for them. 

 
383 BCHR, 2020, p. 145. 
384 Ibid, p. 56. 
385 M. Nowak, p.491.  
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Children should be ‘referred to the regular domestic child protection system’386in order to 

receive optimal ‘attention, protection and care’ working to diminish many of the systemic 

discriminatory separations between national children of Serbia and non-nationals. 

 

At the current moment, there is absolutely no age assessment procedure, and all age 

declarations are taken at face value. This is not a new problem, but it still continues to 

create challenges and concerns for the safety of actual unaccompanied children who are 

supposed to be placed in accommodation centres without adults.  A small body of child 

experts drawn from a variety of professions and disciplines should be formed to assess 

claims where doubt is present. While not necessary to concern themselves with clearing 

claims of doubt involving adolescents that are from 17-19 years old, this body could at the 

very least work to evaluate individuals who are full-fledged adults, and would ensure that 

through a formalized procedure their claim can be rejected upon reasonable grounds. These 

assessments should be culturally informed and take into account diversity. EASO 

guidelines suggest non-invasive methods such as age assessment interviews, where child 

friendly interview techniques are employed to assess the individual. It is important to note 

that physical and medical methods of assessment continue to be linked with high levels of 

controversy for imprecision and inaccuracy.  

 

 

By this point, the significance of guardianship as a prerequisite to the accessibility and 

security of children’s rights is quite evident. Timely appointment of a guardians 387 in 

accordance with the LATP Many of the current flaws in the guardianship system can be 

traced to a lack of capacity. For this reason, there is a dire need for stable financial 

investment in SWCs in order to establish more sustainable guardianship programs and 

 
386 Ibid. 
387 GRETA(2017)37, 2018, para. 73. 
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services. Greater access to sustainable budgetary funds would allow for hiring more staff to 

ensure that no guardian or caseworker is overworked and dealing with more cases than they 

can effectively handle. In meeting the recommended ratio by the CPWG, it can be 

safeguarded that each child will be awarded the right amount of time and attention, and will 

thus have best interests assessments and decisions made in manners more favourable to 

every individual situation. It is encouraging that MLEVSA has planned to adopt an 

improved guardianship model inspired from IDEAS best practices generated on the ground. 

Serbia must continue to take on this approach to adopt practices form the ground and 

further empower the roles of local actors in creating solutions. Additional attention is 

needed to expand the State’s guardianship capacities to minimize fragmentation and better 

centralize the role of SWCs as a guardianship authority. This circles back to the call for 

SWCs, and thereby MLEVSA, to secure more sustainable financial resources to ensure that 

any amendments made to the social protection system may remain stable and long 

lasting. 388  Funds should be allocated to hiring field social workers that will identify 

unaccompanied children in the field and reduce the numbers of children that remain 

undocumented and at risk. More field social workers will also decrease the prevalence of 

unaccompanied children being registered without a temporary guardian by police; 

effectively increasing adherence and access to rights for children by ensuring procedures 

are correctly followed. This way more best interest assessments can be undertaken to secure 

the best possible individualized decisions and plans for each child.  

 

Further centralization of the guardianship authority is needed to organize training in a 

systemic and regular manner. Current legislation regulates to some degree the professional 

and educational requirements of social workers (guardians/). Greater efforts should be 

invested in establishing clear length and the content of training courses for guardians, with 

smaller training sessions maintained each year/ and few Member States make it mandatory 

for guardians to participate in training activities. This is needed especially for guardians 

 
388 BCHR, 2020, p.104 
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who are working with unaccompanied children, whom need specialized training that will 

equip them will the knowledge and skillsets to deal with vulnerabilities of particular groups 

of children. In this vein, focused effort should be placed on developing targeted action for 

guardians in identifying child victims of trafficking and how to best assist their needs. 

 

Notably for Serbia as a transit country, where refugee children want to stay for short period, 

it may be difficult for responsible parties to come up with an individual child development 

plan and actually go on to implementing it. Nonetheless, it is impossible to predict what 

child could end up staying on the territory of Serbia and for how long. Therefore, this 

uncertainty should not dictate the behaviour of guardians, nor the allocation of guardians to 

children. Proper allocation of guardians will also counteract much of the frustration that 

unaccompanied children face of poor communication and slow advancements in their 

procedures with guardians, which can further discourage their belief in the Serbian system 

and diminish their desire to stay long term. 

 

The Asylum Office should likewise increase their capacity in order to handle asylum 

decisions for unaccompanied children in a quicker manner, aligning their practices to be in 

accordance with special procedural guarantees outlined in the LATP. Asylum Officers must 

also be better allocated to serve specific ACs -especially Sjenica- and even consider visiting 

RTCs more broadly to assist unaccompanied children who have slipped through the cracks 

and do not have the same access to information and rights as children in Krnjača and other 

alternative accommodation centres. An unacceptable discrimination between groups of 

children  

 

Accommodation options and practices are currently not fulfilling the standards for the 

accommodation of children. Of utmost importance is terminating the unlawful practice 

whereby the MI or CRM makes overarching decisions on where children are to be 

accommodated, especially without best interest assessments. This decision is the duty and 

obligation of guardians and the guardianship authority, as they are the ones who can assess 
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the needs of each individual child under their care in line with their best interests. The 

Commissariat must also immediately implement more formalized channels for decision-

making about specialized ACs for unaccompanied children, along with a formalized 

process for the dissemination of said standards. Informal decision-making fails to verify 

that the right steps and procedures were adhered to, and also does not ensure that a 

consistent and unified message is delivered to all relevant actors making decisions about 

accommodation of children. It can also be said that regardless of the decision to relocate 

unaccompanied children in either Krnjača or Sjenica, neither AC has provided a uniquely 

exclusive environment to keep the space child friendly. Rather their decisions and attempts 

in both instances to have a specialized centre have risked the safety of unaccompanied 

children in both centres.  

 

Countless organizations have vocalized the need to improve upon the housing options for 

unaccompanied children, and especially for the need to secure a centre that will specifically 

serve the needs of these children.389 In order to comply with Article 20 of the Convention, 

more emphasis should be placed on housing unaccompanied children in spaces where the 

national children of Serbia are placed, such as institutions under the jurisdiction of social 

protection. In order to make this a reality, further investment into existing childcare 

institutions should be made to renovate and expand capacity. This responsibility calls to 

action MLEVSA, CRM and MI as the relevant state authorities.390 The success of such an 

endeavor seen at JJ Zmaj should serve as an example towards the positive impacts, where 

the standard of care has proven to be much higher in such institutions. Otherwise, further 

expansion of the foster care system and promoting foster care options for younger 

unaccompanied children would not only offer a higher level of individualized care for these 

children but would also effectively free up spots in institutions to aid those who otherwise 

may not be able or may not want to live with a foster family. Foster care is not only a good 
 

389 APC, ‘Call to form a center for migrant children’, Asylum Protection Centre, [website], 7 June 2019, 
http://www.apc-cza.org/en/8-vesti/1614-call-to-form-a-center-for-migrant-children.html, (accessed 1 August 
2020).  
390 BCHR, 2020, p. 100.  
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practice, but it has been deemed ‘a suitable form of family-based or family-like 

community’.391 

 

Placement of children in separate centres tailored to their needs and guaranteeing their 

security is the least that has to be done to reduce risks to their lives and safety. Especially in 

cases for ACs housing unaccompanied children in Sjenica and Krnjača, there is an 

immediate need to increase the presence of qualified professionals at the asylum centres, as 

well as expand supervision and security measures to ensure the safety of children. This can 

assist in minimizing the dangers unaccompanied children are exposed to like smuggling, 

assault and other violence. It is imperative that all ACs, especially those accommodating 

children, are located closer to urban areas. This way the accessibility of essential services 

and institutions can be improved. In cases where locations cannot be altered, as previously 

suggested the Asylum Office should increase its presence by intensifying the number of 

regular visits per centre or by hiring Asylum Officers to work specifically at a given 

location. It is not acceptable for asylum seekers to miss out on their chances to enter the 

already difficult asylum procedure due to a failure of the Asylum Office to effectively offer 

its services. Increased capacity for available Asylum Officers will ensure that those needing 

information may access it and will also access the asylum process quicker, with fewer 

complications.  

 

Since the nature of Serbia as a transit country influences the great disparity between lodged 

intentions to seek asylum versus asylum applications, the BCHR has recommended that it 

would be beneficial for the asylum system if humanitarian assistance were offered to those 

not genuinely seeking asylum.392 This is an important recommendation, as the humanitarian 

assistance would fulfill refugees’ needs to regularize their stay on the territory of Serbia and 

obtain access to basic needs of shelter, food, healthcare etc. In being able to divert the 

registration of people through another channel, this would free the immense burden placed 
 

391 Nowak, p. 560. 
392 BCHR, 2020, p. 21 
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on the Asylum Office and allow them to better allocate their time and resources to genuine 

asylum applicants.  

 

The MI should work to primarily issue registration certificates in a language that is 

accessible to foreigners. Documentation and forms crucial to refugees’ protection and status 

should not be only in Cyrillic, it impedes on their right to information and the ability to 

meet vital timeframes such as reporting to the designated accommodation centre within 72 

hours, and subsequently submitting the asylum application within 15 days. 

 

Interview procedures with unaccompanied children additionally call for changes. As 

revealed by the interviews and reports by local organizations, child friendly practices are 

not usually implemented accordingly to deal with the necessities of unaccompanied 

children. The usual recommendations implying the need for more training to improve the 

use of child friendly standards and interview methods can be suggested. However, it could 

be beneficial to refrain from direct questioning of children with asylum authorities 

altogether. It would be best to develop a procedure whereby those that are already trained 

and regularly deal with children are given the authority to submit reports to the asylum 

officers. For example, legal representatives could be given the role to compound different 

aspects that are discussed with the child during child friendly interview procedures. This 

would also maintain that children are constantly in touch with the same people, whom they 

can build trusting relationships with. 

 

In line with BIAs, the concerns mentioned about the methods through which 

unaccompanied children are enrolled in school is not satisfactory in the least. Guardians do 

not seem to be safeguarding the best interests of the child when it comes to education, 

rather blindly accepting that every child should be pushed into enrollment regardless of 

other factors. Schooling should not be mentally or physically taxing on the state of a child, 

and the fact that children have refused to attend after initial enrollment speaks volumes to 

the specialized attention and care they are not receiving at educational institutions. 
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Therefore, it is recommended that there be no further incentivized programs to enroll 

children. Not only incentives for children, but also incentives for organizations and 

institutions should be abolished. Such methods only attract attention and ‘success’ for the 

wrong reason, pumping up numeric goals that treat children like objects to be acquired and 

used instead of treated with respect and dignity.  

7. Conclusion: 
 

This thesis has shown that access to the system of care for unaccompanied children in 

Serbia is plagued with diverse and deep-rooted institutional challenges. It is without 

question that ‘a gap remains between lip service paid to children and resources budgeted for 

them’. 393 The recognition of rights on paper means nothing to a child who cannot access 

them in their day to day, and in fact, many academics view law as the easiest step in a long 

chain of actions needed for the realization of children’s rights.394  

 

While the research question has used the enforcement of the LATP as a starting point for 

assessing change, by no means is there an implication that the LATP -or any law for that 

matter- can effect immediate transformation. No single law can initiate the adequate scope 

of change needed to improve the treatment and care of unaccompanied children in Serbia. It 

is simply necessary to assess what -if anything- has been implemented, and if new 

decisions or procedures have been made in accordance with the law. It must be noted that 

the LATP has been crucial for producing the missing link between asylum procedures and 

other social protection services for children, having added obligations for the State towards 

foreign children in a more concrete manner. By including provisions on guardianship, 

accommodation, registration, and education, with specific reference to unaccompanied 

children, a clearer line has been drawn between refugee laws and other national laws 

pertinent to social protection and care. 
 

393 Waage, p. 127.  
394 Bhabha, p.260. 
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Harmonization of the national legal framework with international standards has improved 

with direct influence on the consideration of the best interests principle, increasing the 

practice of offering such consideration to refugee children and concretely resulting in 

numerous positive decisions for unaccompanied children – a first for Serbia. Despite new 

provisions and a restructuring of Serbia’s asylum law, gaps still exit. The omission of an 

age assessment, as well as clear provisions for special procedural guarantees are the most 

significant. While further efforts for building a comprehensive national framework are 

welcomed, greater levels of attention should now be paid towards implementation and 

authentic investment for restructuring of systemic approaches and strategies to practical 

issues. Without this, along with political will as a non-negotiable piece of the puzzle, 

problems that have existed before the LATP will continue to persist. 

 

The best interest of the child is a principle that is not an unattainable standard rooted in 

idealism. Rather it holds a great significance as an essential concept in the world of rights. 

Nevertheless, in order for the best interest principle to be meaningful, options need to exist. 

In systems where there is no good option, a decision in the best interest of the child cannot 

effectively be made. In this sense, a focus towards building a world abundant with choices 

is the best way to ensure that a child can get the outcome they deserve. 
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Abstract English 
 
This thesis explores the current system of care offered to unaccompanied refugee children 

in Serbia from a legal and practical perspective. Particular attention is paid to the best 

interests of the child principle, as its inclusion and role within the realm of children’s rights  

(especially for unaccompanied children), is pivotal. With the introduction of a new Law on 

Asylum and Temporary Protection, Serbia’s asylum system has extended updated rights 

provisions to children. This law’s efficacy and influence is investigated in relationship to 

the country’s social protection system.  

In maintaining an approach that is human rights focused, child’s rights standards and 

principles are used to evaluate the existing framework of legal and social protection 

structures. This works to identify what level of protection has been granted and what gaps 

exist to better dismantle obstacles that exclude individuals in vulnerable positions. Relevant 

literature is reviewed, as well as the inclusion of 11 semi-structured interviews conducted in 

relation to the topic with representatives from key refugee and human rights organizations. 

Results are then compounded and presented through a thematic analysis dealing with: 

identification, age assessment, guardianship, accommodation, and education. 

The results of this research highlight that although important advancements have been 

made in the legal sphere of Serbia’s laws, the best interests of the child is not adequately 

implemented or assessed as a result of key systemic barriers.  

 

Best Interests Procedure – Unaccompanied Children – Children’s Rights – Serbia – 

Refugees and Asylum Seekers – United Nations – Child Protection – Asylum Law 
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Abstract German 
 
Diese Arbeit untersucht das derzeitige Betreuungssystem für unbegleitete Flüchtlingskinder 

in Serbien aus rechtlicher und praktischer Sicht. Besonderes Augenmerk wird dabei auf das 

Wohl des Kinderprinzips gelegt, da seine Einbeziehung und Rolle im Bereich der 

Kinderrechte (insbesondere für unbegleitete Kinder) von zentraler Bedeutung ist. Mit der 

Einführung eines neuen Gesetzes über Asyl und vorübergehenden Schutz hat das serbische 

Asylsystem die aktualisierten Rechtsbestimmungen für Kinder erweitert. Die Wirksamkeit 

und der Einfluss dieses Gesetzes werden im Zusammenhang mit dem Sozialschutzsystem 

des Landes untersucht. 

Unter Beibehaltung eines menschenrechtsorientierten Ansatzes werden 

Kinderrechtsstandards und -grundsätze verwendet, um den bestehenden Rahmen der 

rechtlichen und sozialen Schutzstrukturen zu bewerten. Auf diese Weise wird ermittelt, 

welches Schutzniveau gewährt wurde und welche Lücken bestehen, um Hindernisse, die 

Personen in gefährdeten Positionen ausschließen, besser abzubauen. Relevante Literatur 

wird überprüft und gleichzeitig werden 11 halbstrukturierten Interviews, die zu diesem 

Thema mit Vertretern wichtiger Flüchtlings- und Menschenrechtsorganisationen 

durchgeführt wurden, unterstützend herangezogen. Die Ergebnisse werden dann 

zusammengesetzt und durch eine thematische Analyse präsentiert, die sich mit folgenden 

Themen befasst: Identifizierung, Alterseinschätzung, Vormundschaft, Unterbringung und 

Bildung. 

Die Ergebnisse dieser Untersuchung zeigen, dass zwar wichtige Fortschritte in der 

Rechtssphäre der serbischen Gesetze erzielt wurden, das Kindeswohl jedoch aufgrund 

wichtiger systemischer Barrieren nicht angemessen umgesetzt oder bewertet wird. 

 

Best-Interest-Verfahren - Unbegleitete Kinder - Kinderrechte - Serbien - Flüchtlinge und 

Asylsuchende - Vereinte Nationen - Kinderschutz – Asylrecht 
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