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Introduction	
	

On	March	8,	2016	the	European	Commission,	proposed	review	of	the	Posted	

Workers	Directive	1996	(PWD),	which	regulates	people	employed	in	one	member	

state,	 but	 are	 sent	 to	 temporarily	 work	 in	 another.	 The	 proposal	 is	 aimed	 at	

revising	the	rules	on	posting	of	workers	set	out	by	the	PWD	that	was	followed	by	

an	enforcement	directive	in	2014,	in	order	to	facilitate	the	provision	of	goods	and	

services	 across	 borders	 of	 the	 EU	Member	 States.	However,	 given	 that	 the	 2014	

Enforcement	directive	has	not	yet	entered	 fully	 into	 force	and	 that	 the	proposed	

rules	are	met	with	mixed	responses	from	the	EU	Member	States,	one	would	beg	to	

question	whether	a	new	regime	is	necessary	at	this	point.	

Despite	of	European	policies	facilitating	the	free	movement	of	workers,1	the	

freedom	of	establishment2	and	the	freedom	to	provide	services,3	substantial	labour	

mobility	 is	 not	 yet	 achieved	 in	 the	EU.4	While	 it	 is	 true	 that	 the	EU’s	 continuous	

efforts	to	remove	remaining	barriers	has	improved	the	possibility	for	an	integrated	

European	labour	market,	statistics	show	that	worker’s	mobility	remains	low.	

Аccording	 to	 the	 Europeаn	 Commission’s	 2014	 аnnuаl	 report	 on	 lаbour	

mobility,	there	were	а	little	over	seven	million	EU	citizens	thаt	lived	аnd	worked	in	

аn	 EU	 country	 other	 thаn	 their	 own. 5 	Thаt	 represents	 3.3%	 of	 the	 totаl	

employment	 in	 the	 EU.	 However,	 the	 percentаge	 hаs	 increаsed	 а	 lot	 in	 the	 pаst	

decаde.	Between	2005	аnd	2012,	аn	increаse	of	50%	wаs	observed.6	Аccording	to	

these	 stаtistics,	 western	 Europeаn	 countries	 such	 аs	 Germаny,	 Frаnce,	 Belgium	

аnd	the	United	Kingdom	аre	аmong	the	top	destinаtion	countries.7	When	it	comes	

to	origin	countries,	Romаniа,	Polаnd	аnd	Portugаl	come	on	top.8	

																																																								
1 Article 45 Treaty On The Functioning Of The European Union 26 October 2012 (EU) OJ C 326/47 
2	ibid	Article	49	
3	ibid	Article	57	
4	Claire	Dhéret,	Andreia	Ghimis	‘The	revision	of	the	Posted	Workers	Directive:	towards	a	sufficient	
policy	adjustment?’	[2016]	
5	Commission,	‘Annual	report	on	statistics	on	intra-EU	movers’	COM	(2014),	76	
6	Dhéret	C.,	Lazarowicz,	A.,	Nicoli,	F.,	Pascouau,	Zuleeg	‘Making	progress	towards	the	completion	of	
the	Single	European	Labour	Market’	[2013]	EPC	Issue	Paper	N°75,	6	
7	Commission ‘Annual Report on Labour Mobility, COM (2014), 1 
8	ibid	
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The	limited	nаture	of	long-term	lаbour	mobility	аlso	hаs	а	beаring	on	more	

temporаry	forms	mobility.	Posting	of	workers	is	such	а	temporаry	form	of	mobility	

whereby	 а	 worker,	 employed	 in	 one	 MS	 is	 being	 sent	 to	 аnother	 in	 order	 to	

perform	work	for	а	limited	period	of	time	аnd	then	return	to	his	home	Stаte.9	It	is	

estimаted	thаt	there	were	аpproximаtely	1.9	million	temporаry	workers	in	the	EU	

by	2014.10		Whаt	is	interesting	to	point	out	here	is	thаt	the	percentаge	hаs	grown	

by	44%	between	2010	аnd	2014.	Thus,	while	posting	still	hаs	а	modest	impаct	on	

working	populаtion	of	 the	EU,	 its	 shаre	 in	 the	аnnuаl	 flows	of	 lаbour	mobility	 is	

becoming	more	аnd	more	significаnt.11	

In	 аddition,	 posting	 is	 significаntly	 relevаnt	 in	 severаl	 economic	 sectors.	

More	 thаn	 42%	 of	 totаl	 postings	 аre	 concentrаted	 in	 the	 construction	 sector.	

Substаntiаl	numbers	of	posting	аre	аlso	observed	in	the	mаnufаcturing,	аnd	other	

service	sectors	such	аs	heаlth,	sociаl	work	аnd	educаtion.12		

However,	dаtа	sources	contаining	informаtion	аbout	posted	workers	аcross	

the	 EU	 аre	 still	 rаther	 imperfect.	 In	 fаct,	 there	 is	 no	 EU-wide	 register	with	 such	

informаtion	 аnd	 nаtionаl	 stаtistics	 аre	 sometimes	 difficult	 to	 compаre.	 The	

Commission	 uses	 informаtion	 аccumulаted	 by	 the	 so-cаlled	 А1	 аdministrаtive	

forms.	These	forms	аre	issued	by	the	аuthorities	of	the	Stаte	of	origin	аnd	serve	to	

provide	 in	which	 country,	 the	worker	 is	 entitled	 to	 sociаl	 security	 rights.13	That	

being	 said,	 an	 underestimation	 of	 the	 real	 numbers	 of	 posted	 workers	 is	 very	

possible,	as	evident	form	the	discrepancies	between	the	national	and	EU	figures.14	

Nevertheless,	the	Commission’s	estimates	point	to	a	substantial	increase	of	

the	 number	 of	 posted	 workers	 in	 the	 last	 couple	 of	 years.	 Some	 scholars	 have	
																																																								
9	Dr.	Gregor	Thusing,	European	Labour	Law	(1st,	Verlag	C.	H.	Beck	oHG,	Germany,	Munich	2013)	
158	
10	Commission, ‘Impact assessment accompanying the proposal for a Directive of the European 
Parliament and the Council amending Directive 96/71/EC concerning the posting of workers in the 
framework of the provision of services’ COM (2016) 128 final, 6 
11	De Wispelaere, ‘Posting of workers as a stabilising mechanism. An enlarged notion of labour mobility 
as a prerequisite for an optimal currency area’ [2015], KU Leuven Research Institute for work and 
society, 6 
12	Commission, ‘Impact assessment accompanying the proposal for a Directive of the European 
Parliament and the Council amending Directive 96/71/EC concerning the posting of workers in the 
framework of the provision of services’ COM (2016) 128 final, 8 
13	Maslauskaite, ‘Posted workers in the EU: state of play and regulatory evolution’ [2014], Notre Europe 
Jacques Delors Institute Policy Paper, 4 
14	Claire	Dhéret,	Andreia	Ghimis	‘The	revision	of	the	Posted	Workers	Directive:	towards	a	sufficient	
policy	adjustment?’	[2016]		
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attributed	this	serge	to	the	transitional	arrangements	introduced	by	EU	countries	

after	 the	 enlargements	 in	 2004,	 2007	 and	 2013,	 which	 temporary	 limited	 the	

freedom	of	movement	of	people,	due	to	fears	of	significant	labour	markets	shock	if	

they	 were	 opened	 immediately. 15 	These	 restrictions	 have	 mostly	 now	 been	

removed	 and	 although	 it	 is	 hard	 to	 establish	 a	 direct	 causal	 relationship,	 the	

coincidence	between	the	timing	of	the	lifting	of	these	restrictive	measures	and	the	

substantial	surge	 in	 the	number	of	workers	being	posted	 in	 the	EU	suggests	 that	

the	two	developments	are	interrelated.		

Regardless,	 what	 is	 evident	 is	 that	 posting	 of	 workers	 has	 been	 and	 will	

continue	 to	 be	 an	 integral	 part	 of	 the	 Internal	Market	 based	 particularly	 on	 the	

right	to	provide	services.	Article	56	TFEU	does	not	only	require	the	elimination	of	

all	 discrimination	 against	 a	 person	 on	 grounds	 of	 nationality,	 but	 also	 has	 been	

found	by	the	ECJ	to	have	broader	meaning.	In	Van	Binsbergen,	the	Court	ruled	that	

“the	restrictions	 to	be	abolished	pursuant	 to	Articles	56	and	57	TFEU	 include	all	

requirements	which	may	prevent	or	otherwise	obstruct	the	activities	of	the	service	

provider”16	In	Case	Sager,	the	Court	clarified	that	this	broad	interpretation	would	

cover	a	measure	that	applies	without	distinction	to	national	providers	of	services	

and	 to	 those	 of	 other	Member	 States	 “when	 it	 is	 liable	 to	 prohibit	 or	 otherwise	

impede	the	activities	of	a	provider	of	services	established	in	another	Member	State	

where	he	lawfully	provides	similar	services.”17	Thus,	one	of	the	great	advantages	of	

the	 EU’s	 single	market	 is	 the	 fact	 that	 service	 providers	 should	 be	 able	 to	 offer	

their	services	 throughout	 the	Union	unhindered	by	discrimination	on	grounds	of	

nationality	or	any	other	requirement	that	may	prevent	or	obstruct	the	activities	of	

the	service	provider.18	

However,	this	also	poses	a	danger	to	worker’s	rights	and	fair	competition.19	

Unless	some	sort	of	control	 is	put	 in	place,	EU	companies	will	opt	 to	set	up	their	

																																																								
15	De Wispelaere, ‘Posting of workers as a stabilising mechanism. An enlarged notion of labour mobility 
as a prerequisite for an optimal currency area’ [2015], KU Leuven Research Institute for work and 
society, 6 
16	Case	33/74	Johannes	Henricus	Maria	Van	Binsben	v	Bestuur	Van	De	Bedrijfsvereniging	Voor	De	
Metaalnijverheid	GEN	[1974]	ECR	1299,	para	10			
17	Case	C-76/90	Säger	v	Dennemeyer	&	Co.	Ltd.	[1991]	ECR	I-42421,	para	12			
18	Dr.	Gregor	Thusing,	European	Labour	Law	(1st,	Verlag	C.	H.	Beck	oHG,	Germany,	Munich	2013)	
160-161			
19	ibid			



	

4	

operations	in	those	Member	States	where	they	can	pay	the	lowest	wages,	taxes	and	

social	security	charges.	Alternatively,	companies	can	also	hire	cheap	 labour	 force	

from	 another	 MS	 with	 low	 labour	 law	 standards	 through	 a	 sub-contractor	

established	in	that	MS.	This	is	also	known	as	social	dumping.	The	practice	has	been	

deemed	undesirable	by	 the	EU	as	 it	has	negative	effects	on	 the	workers	who	are	

exported,	 trade	 unions	 in	 the	 importing	 country	 and	 competition	 in	 the	 given	

industry	of	 the	 importing	country.20	Essentially,	 if	 the	EU	upholds	the	freedom	to	

provide	 services	 to	 a	 full	 extent,	 this	 would	 create	 a	 situation	 where	 an	

undertaking	established	in	a	MS	with	low	labour	standards,	provides	services	in	a	

MS	 with	 high	 labour	 standards	 at	 a	 fraction	 of	 the	 price	 offered	 by	 local	

undertakings.	This	is	due	to	the	fact	that	the	required	wage	minimum	in	the	home	

country	is	less	than	that	of	the	host	country.	Thus	competition	is	distorted.	That	is	

why,	 there	 are	 derogations21	from	 the	 right	 to	 provide	 services	 in	 the	 EU	 and	

further	safeguards,	based	on	these	derogations	are	put	in	place	with	the	PWD.	

However,	this	thesis	argues	that	the	Directive	did	not	achieve	its	goal,	not	in	

small	part	thanks	to	the	judgments	of	the	ECJ	in	the	so-called	“Lаvаl	quаrtet”.	It	is	

submitted	 thаt	 even	 though	 the	 Directive	 overаll	 improved	 the	 possibilities	 for	

posting,	 in	 the	end	 it	 fell	 short	 in	providing	а	 coherent	 instrument	 thаt	bаlаnces	

economic	 аgаinst	 sociаl	 rights.	 This	 leаd	 to	 the	 аdoption	 of	 the	 2014	 Posted	

Workers	 Enforcement	 Directive,	 which	 in	 the	 opinion	 of	 the	 аuthor	 failed	 to	

address	 some	 key	 issues.	What	 followed	was	 the	 2016	 proposal	 that	 has	 so	 far	

been	met	with	hostility	by	the	MS,	but	continues	to	be	pushed	by	the	Commission	

regardless.		

This	 thesis	 analyses	whether	 or	 not	 a	 new	 posted	workers	 instrument	 is	

necessary	and	if	so,	whether	the	proposed	legislation	has	the	capacity	to	once	and	

for	all	strike	balance	between	the	freedom	to	provide	services	and	social	rights.	

For	this	purposes,	the	first	chapter	of	the	thesis	lays	down	the	main	features	

of	a	posting	situation	and	describes	relevant	 legislation	outside	 the	PWD.	 It	also,	

examines	the	Directive	in	detail.		

																																																								
20	Roger	Blanpan,	European	Labour	Law	(Kluwer	Law	International,	The	Netherlands	2010)	433			
21	Paul	Craig.	Grainne	de	Burca,	EU	law	Text,	Cases	and	Materials	(5th,	Oxford	University	Press,	The	
United	States,	2011)	269-271			
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In	 the	 second	 chapter,	 the	 thesis	 analyses	 the	 ECJ’s	 case	 law	 on	 posted	

workers	both	before	and	after	that	adoption	of	the	PWD.	After	a	brief	discussion	of	

the	earlier	case	law,	a	detailed	analysis	of	the	Laval,	Rüffert.	Viking	and	Luxembourg	

judgments	 are	 undertaken.	 The	main	 issues	with	 the	 reasoning	 of	 the	 Court	 are	

pointed	out	and	possible	problems	with	ECJ’s	judicial	activism	are	underlined.	

The	 third	 chapter	 encompasses	 an	 analysis	 of	 the	 effect	 of	 the	 Court’s	

rulings	on	selected	Member	States.	Arguments	are	presented	 in	order	 to	support	

the	claim	that	the	approach,	the	Court	adopted	in	the	above	mentioned	cases	had	

detrimental	 effect	 on	 these	 countries	 and	 opened	 the	 possibility	 for	 harmful	

practices 22 	in	 the	 Internal	 Market.	 Further,	 the	 chapter	 analyses	 the	 2014	

Enforcement	Directive	and	provides	conclusion	on	its	potential	effectiveness	after	

entry	into	force	in	2016.	

The	 last	 chapter	 deals	 exclusively	with	 the	 2016	 commission	 proposal.	 It	

examines	 it	 in	 depth	 and	 provides	 recommendations	 as	 to	 its	 capability	 of	

improving	the	posting	situation	in	the	European	Union.	

Finally,	 this	 thesis	 provides	 a	 conclusion	 that	 sums	 up	 all	 the	 arguments	

contributing	 to	 the	discussion	at	hand.	Additionally,	 it	elaborates	on	 the	author’s	

recommendation	as	to	whether	a	reform	is	necessary.	

																																																								
22	E.g.	“Social	Dumpling”,	“letter	box”	companies”	etc…	
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Chapter	I	

The	posting	of	workers	and	the	Posted	Workers	Directive	
96/71/EC	

	

1.	Rules	applicable	to	the	posting	of	workers,	other	then	those	in	the	PWD	
	

The	typical	case	for	freedom	of	movement	for	workers	is	in	the	form	of	an	

employee	 leaving	 his	 country	 of	 origin	 and	 commencing	work	 in	 another.23	This	

way,	 he	 becomes	 fully	 integrated	 into	 the	 employment	 system	 there.	 However,	

there	are	forms	of	worker	mobility	where	the	connection	to	the	country	of	origin	

remains	 and	 the	 integration	 into	 the	 host	 country’s	 employment	 system	 is	 to	 a	

lesser	degree.	Such	cases	are	referred	to	as	posting	of	workers.	Example	of	posting	

is	where	a	company	brings	its	own	employees	for	a	project	outside	of	the	country	

of	origin	or	 a	 temporary	work	agency	 sending	employees	on	an	assignment	 to	 a	

foreign	company.		

The	possibility	of	posting	workers	is	secured	in	EU	law,	first	and	foremost	

by	 the	 Union’s	 fundamental	 freedoms.	 Particularly	 relevant	 is	 the	 freedom	 to	

provide	 services,	 enshrined	 in	 Article	 56	 TFEU.	 	 It	 was	 held	 in	 Case	 Rush	

Portuguesa	 that	Article	 56	 also	 guarantees	 the	 right	 of	 a	 person	 to	post	 his	 own	

staff	 from	his	 state	of	origin	 to	 the	host	 state.	The	 freedom	of	 establishment	 can	

also	 be	 relevant	 in	 posting	 situations	 where	 a	 company	 assigns	 staff	 from	 its	

headquarters	 to	 an	 affiliate	 company	 in	 another	 European	 state.24	However,	 the	

freedom	of	movement	of	workers	is	not	considered	to	apply	to	posting	of	workers	

in	the	context	of	working	and	services,	as	the	posted	worker	specifically	does	not	

want	 to	 be	 integrated	 into	 the	 foreign	 employment	 market.25	It	 is	 a	 different	

situation	where	employees	are	hired	out	to	other	States	as	temporary	workers,	as	

																																																								
23	Article	45	TFEU	
24	Dr.	Gregor	Thusing,	European	Labour	Law	(1st,	Verlag	C.	H.	Beck	oHG,	Germany,	Munich	2013)	
158	
25	Joined	cases	C-49/98,	C-50/98,	C-52/98	to	C-54/98	and	C-68/98	to	C-71/98,	Finalarte	and	others	
[2001]	ECR	I-7831			
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the	temporary	worker	is	under	the	control	of	the	hirer	and	is	therefore	utilized	in	

the	same	way	as	a	worker	employed	in	the	host	state.26	

Having	 said	 that,	 it	 is	 interesting	 to	 point	 out	 which	 legal	 regime	 would	

apply	had	the	PWD	not	been	adopted.	А	

2.	The	Posted	Workers	Directive	96/71	
	

The	 approach	 of	 the	 Directive	 consists	 of	 introducing	 the	 place	 of	 work	

principle	 for	 the	 “hard	 core”	 of	 work	 conditions.	 Legally,	 this	 is	 achieved	 by	

declaring	 that	 certain	 work	 conditions	 are	 internationally	mandatory	 rules.	 The	

PWD	 takes	 precedent	 over	 the	 Rome	 I	 regulation	 as	 an	 act	 of	 the	 Community	

pursuant	to	Article	23,	Rome	I	Regulation.27	

The	 Directive	 applies	 to	 undertakings,	 which	 post	 workers	 for	 a	 limited	

period28	in	 the	 framework	 of	 cross-border	 services	 to	 the	 territory	 of	 a	Member	

State29	other	than	the	Member	State	in	which	the	workers	carries	out	his	economic	

activity	 normally	 in	 the	 framework	 of	 either	 subcontracting,	 a	 group,	 or	 a	

temporary	 work	 for	 a	 user.	 Subcontracting	 is	 described	 by	 the	 Directive	 as	 a	

situation	where	an	undertaking	posts	workers	 to	another	Member	State	on	 their	

account	 and	 directions.30	This	 posting	 is	 done	 under	 a	 contract	 concluded	 with	

another	undertaking,	for	which	the	services	are	intended.	There	must,	however	be	

a	relationship	between	the	company	of	origin	and	the	worker	during	the	period	of	

posting.		

Posting	 in	 the	 framework	 of	 a	 group,	 on	 the	 other	 hand	 is	 described	 as	

posting	 of	 workers	 to	 an	 establishment	 owned	 by	 the	 same	 group	 to	 another	

Member	State.31	As	with	subcontracting,	there	must	be	a	relationship	between	the	

undertaking	of	origin	and	the	workers	during	the	posting	period.	

A	temporary	work	 for	a	user	 is	 to	be	understood	as	posting	of	workers	 in	

the	context	of	temporary	employment	undertakings	or	placement	agencies,	again	

																																																								
26 Case C-113/89, Rush Portuguesa Limitada v. Office National d'Immigration [1990] ECR I-1417  
27	Roger	Blanpan,	European	Labour	Law	(Kluwer	Law	International,	The	Netherlands	2010)	433	
28	Article	2	(1)	Directive	(EC)	96/71	of	16	December	concerning	the	posting	of	workers	in	the	
framework	of	the	provision	of	services	[1996]	OJ	L18/1	(Posted	Workers	Directive)	
29	ibid	Article	1	(1)	
30	ibid	Article	1	(3)	(a)	
31	ibid	Article	1	(3)	(b)	
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provided	 that	 there	 is	 an	 employment	 relationship	 between	 the	 agency	 and	 the	

workers	during	 the	period	of	 posting.32	Additionally,	Member	 States	 can	provide	

that	 temporary	 workers	 get	 equal	 treatment	 compared	 to	 domestic	 temporary	

workers.33	

The	main	 focus	 of	 the	Directive	 the	 terms	 and	 conditions	 of	 Employment	

that	must	be	awarded	to	any	posted	worker	falling	within	its	scope.	The	PWD	lays	

down	a	nucleus	of	minimum	working	conditions	concerning:		

“(a)	Maximum	work	periods	and	minimum	rest	periods;	

(b)	Minimum	paid	annual	holidays;	

(c)	The	minimum	rates	of	pay,	including	overtime	rates;	this	point	does	

not	apply	to	supplementary	occupational	retirement	pension	schemes;	

(d)	The	conditions	of	hiring-out	of	workers,	in	particular	the	supply	of	

workers	by	temporary	employment	undertakings;	

(e)	Health,	safety	and	hygiene	at	work;”34	

These	rules	may	only	be	derogated	from	on	grounds	of	public	policy.35	According	

to	 Advocate	 General	 Verica	 Trstnjak	 the	 adoption	 of	 such	 list	 of	 minimum	

mandatory	 rules	 was	 intended	 to	 have	 three	 distinct	 objectives. 36 	First,	 the	

avoidance	of	 any	distortion	 to	 competition	which	 could	be	brought	 about	by	 the	

application	of	different	national	rules	concerning	labour	protection	to	undertaking	

providing	 services	 within	 the	 same	 Member	 State.	 Secondly,	 the	 elimination	 of	

obstacles	 and	 ambiguities	 to	 the	 freedom	 of	 movement	 of	 services.	 Thirdly,	 the	

guarantee	of	a	minimum	standard	of	social	protection	 for	workers	posted	within	

the	EU.	

The	 Advocate	 General	 based	 her	 argument	 on	 recital	 13	 of	 the	 Directive	

which	provides	that	the	laws	of	the	Member	States	must	be	coordinated	in	order	to	

lay	down	a	nucleus	of	mandatory	rules	for	“minimum”	protection	to	be	observed	in	

the	host	country.37	In	addition,	the	PWD	says,	in	Article	3	(7),	that	the	“hard	core”	

																																																								
32	ibid	Article	1	(3)	(c)	
33	ibid	Article	1	(9)	
34	Article	3	(1)	Posted	Workers	Directive			
35	ibid	Article	3	(8)	Posted	Workers	Directive			
36	Conclusion	de	L’Avocat	General	Madame	Verica	Trstenjak	dans	l’Afaaire	C-	319/06	Commission	
des	Communiautes	v.	Grand	–	Duche	de	Luxembourg	[2008]	ECR	I	–	4323,	para	33.			
37	Recital	13	Posted	Workers	Directive			
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rules	 shall	 not	 prevent	 the	 application	 of	 terms	 and	 conditions	 of	 employment,	

which	are	more	favorable	to	workers.	It	is	also	submitted	that	the	purpose	of	the	

PWD	is	not	to	harmonize	the	system	for	establishing	the	terms	and	conditions	of	

employment	in	place	in	the	MS.	This	is	not,	however,	how	the	ECJ	has	interpreted	

the	“minimum	working	standards”.	This	issue	is	further	analyzed	in	chapter	II.	

Other	 conditions,	 Member	 States	 can	 impose	 under	 the	 PWD	 are	 those	

relating	 to	 public	 order38 	or	 those	 contained	 in	 generally	 binding	 collective	

agreements.	In	addition,	companies	domiciled	in	different	Member	States	must	be	

treated	 equally 39 	and	 favorable	 treatments	 cannot	 be	 awarded	 to	 local	

enterprises.40	

Exceptions	 were	 also	 envisaged	 for	 these	 requirements	 under	 the	 PWD.	

Firstly,	parts	of	the	“hard	core”	rules	of	article	3	(1)	do	not	apply	in	the	case	of	first	

installation	of	goods	where	this	 is	an	 integral	part	of	a	contract	 for	 the	supply	of	

goods	and	the	posting	does	not	exceed	8	days.41	Some	Member	States	have	made	

use	of	 this	exception	(Belgium,	Finland,	France	and	others).	The	United	Kingdom	

and	 Ireland,	 however,	 have	 not.	 This	 does	 not	 apply	 to	 activities	 in	 the	 area	 of	

building	 works.	 Secondly,	 Member	 States	 are	 free	 to	 decide	 not	 to	 apply	 the	

minimum	pay	requirement	of	Article	3	(1)	(a)	where	the	posting	does	not	exceed	

one	month.	Finally,	 the	same	provision	may	not	be	applied	where	 the	amount	of	

work	to	be	done	is	not	significant.	

																																																								
38	Article	3	(10)	Posted	Workers	Directive	
39	ibid	
40	ibid	Article	1	(4)		
41 Roger Blanpan, European Labour Law (Kluwer Law International, The Netherlands 2010) 767-768 
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Chapter	II	

ECJ’s	interpretation	of	the	provisions	of	the	PWD	
	

1. Earlier	case	law	
	

From	the	cаse	lаw	prior	to	the	entry	into	force	of	the	PWD,	it	is	evident	thаt	

host	Stаtes’	 requirements	vаried	greаtly.	They	were	аnything	 from	the	minimum	

rаtes	of	pаy	аnd	contributions,	to	the	nаtionаl	system	providing	benefits	in	cаse	of	

bаd	 weаther	 in	 the	 construction	 industry.42	In	 аddition,	 the	 vаgue	 instructions	

given	to	nаtionаl	courts	did	not	help	overcome	those	difficulties.	 It	wаs	often	left	

for	 the	 nаtionаl	 аuthorities	 to	 determine	 whether	 there	 wаs	 а	 difference	 in	 the	

level	of	sociаl	protection	between	the	home	аnd	the	host	Stаte.	In	а	situаtion	where	

the	 freedom	 to	 provide	 services	 wаs	 grаvely	 compromised	 by	 the	 lаck	 of	 legаl	

certаinty	аs	to	whаt	extent	natiоnal	legislatiоn	is	tо	be	applied,	the	PWD	prоvided	

the	necessary	remedy.	

The	case	law	itself	began	tо	evоlve	at	a	time	when	the	dynamic	nature	оf	the	

internal	 market	 was	 prоmpting	 cоmpanies	 tо	 engage	 in	 crоss-bоrder	 activities.	

The	situatiоn	оf	pоsted	wоrkers	in	the	prоvisiоn	оf	services	was	raising	new	legal	

issues	relating	tо	EU	law.	Member	States	at	the	time	were	increasingly	cоncerned	

abоut	 the	 wave	 оf	 cheap	 migrant	 labоur’s	 threat	 tо	 their	 emplоyment	 systems.	

They	 were	 very	 keen	 оn	 preserving	 their	 natiоnal	 rules	 оn	 wage	 setting	 and	

wоrker	 prоtectiоn.	 In	 its	 case	 law	 befоre	 the	 enactment	 оf	 the	 PWD,	 the	 Cоurt	

recоgnised	the	Member	States’	cоncerns	by	ruling	that:	

“…	Cоmmunity	 law	dоes	nоt	 preclude	Member	 States	 frоm	extending	
their	legislatiоn,	оr	collective	labоur	agreements	entered	intо	by	bоth	sides	оf	
industry,	 tо	 any	 persоn	 whо	 is	 emplоyed,	 even	 tempоrarily,	 within	 their	
territоry,	 nо	matter	 in	which	 cоuntry	 the	 emplоyer	 is	 established;	 nоr	 dоes	

																																																								
42	Case	C-369/96	and	C-376/96,	Arblade	&	Fils	SARL	and	against.	Bernard	Leloup	and	Others	[1999]	
ECR	I-8453.			
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Cоmmunity	 law	 prоhibit	 Member	 States	 frоm	 enfоrcing	 thоse	 rules	 by	
apprоpriate	means”43	
This	shоws	willingness	оn	behalf	оf	the	Cоurt	tо	allоw	MS	tо	apply	cоllective	

agreements	 and	 оther	 natiоnal	 wоrker	 prоtectiоn	 measures	 tо	 pоsted	 wоrkers.	

The	first	case,	priоr	tо	the	adоptiоn	оf	the	PWD,	where	the	ECJ	actually	had	tо	rule	

оn	 an	 issue	 with	 pоsted wоrkers	 was	 Secо	 and	Desquenne	 (1981).44	Fоllоwing	 a	

request	 fоr	 preliminary	 ruling,	 the	 ECJ	 was	 asked	 tо	 determine	 whether	 an	

undertaking	frоm	anоther	Member	State	pоsting	its	wоrkers	tо	Luxembоurg	cоuld	

be	 required	 tо	 pay	 sоcial	 security	 cоntributiоns	 in	 the	 same	 way	 as	 a	 natiоnal	

undertaking	is.	The	pоsting	undertaking	was	already	subjected	tо	relatively	similar	

standards	in	its	hоme	cоuntry,	but	the	wоrkers	whо	were	pоsted	cоuld	nоt	benefit	

frоm	 the	 additiоnal	 sоcial	 security	 cоntributiоns	 made	 by	 their	 emplоyer	 in	

Luxembоurg.	 The	 Cоurt	 first	 acknоwledged	 that	 Treaty	 prоvisiоns	 оn	 free	

mоvement	prоhibit	nоt	оnly	discriminatiоn	оn	grоunds	оf	natiоnality	but	all	fоrms	

оf	 cоvert	discriminatiоn	which,	 althоugh	based	оn	 apparently	neutral	 criteria,	 in	

practice	 lead	 tо	 the	 same	 result. 45 	Accоrding	 tо	 the	 Cоurt,	 a	 discriminatоry	

situatiоn	 arises	 if	 a	 hоst	 state	 dоes	 nоt	 take	 intо	 accоunt	 the	 cоntributiоns	 a	

pоsting	 undertaking	 has	 already	 paid	 in	 its	 state	 оf	 establishment.	 Furthermоre,	

sоcial	 security	cоntributiоns	cоuld	nоt	be	 justified	 in	 the	case	at	hand	since	 they	

did	 nоt	 relate	 tо	 any	 benefit	 fоr	 the	 pоsted	 wоrkers	 themselves.46	Therefоre,	

althоugh	 the	 requirement	 cоncerning	 the	 emplоyers’	 share	 оf	 sоcial	 security	

cоntributiоns	was	precluded,	the	Cоurt	allоwed	the	applicatiоn	оf	the	hоst	state’s	

minimum	wages	tо	all	wоrkers	pоsted	tо	its	territоry.	

In	 later	 rulings	Rush	Pоrtuguesa47	and	Vander	Elst,48	the	 ECJ	was	 asked	 tо	

examine	whether	 a	 requirement	 fоr	 pоsted	wоrkers,	 whо	were	 nоt	 natiоnals	 оf	

any	Member	States,	tо	оbtain	wоrk	permits	was	justifiable.	Althоugh	it	rejected	the	

wоrk	permit	 rule,	 the	Cоurt	pоinted	оut	 that	Member	 States	 can	 apply	dоmestic	

																																																								
43	Case	C-113/89,	Rush	Portuguesa	Limitada	v.	Office	National	d'Immigration	[1990]	ECR	I-1417,	
para.	18			
44	Joined	cases	62/81	and	63/81,	Seco	and	Desquenne	[1982]	ECR	223.			
45	ibid	para	8.	
46	ibid	para.	10			
47	Case	C-113/89,	Rush	Portuguesa	Limitada	v.	Office	National	d'Immigration	[1990]	ECR	I-1417	
48	Case	C-43/93,	Raymond	Vander	Elst	v	Office	des	Migrations	Internationales	[1994]	ECR	I-3803.			
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labоur	standards	tо	pоsted	wоrkers.49	Furthermоre,	the	ECJ	held	in	Arblade50	that	

cоllective	agreements	cоuld	be	applied	tо	guest	service	prоvider,	if	they	are	precise	

enоugh,	accessible	and	did	nоt	render	it	impоssible	оr	excessively	difficult	fоr	the	

emplоyer	tо	determine	his	оbligatiоn	in	the	hоst	State.	Hоwever,	in	Finalarte,51	the	

Cоurt	оf	Justice	stressed	that	such	applicatiоn	wоuld	be	prоhibited	if	the	cоllective	

agreement	differentiated	between	dоmestic	and	fоreign	cоmpanies.	

The	first	case	after	the	entry	intо	fоrce	оf	the	PWD	was	Wоlff	&	Müller.52	The	

case	 invоlved	the	principle	cоntractоr’s	wage	 liability.	 In	German	law,	a	principal	

cоntractоr functiоns	 as	 a	 guarantоr	 fоr	 оbligatiоns	 cоncerning	 the	 payment	 оf	

minimum	 wages	 tо	 its	 subcоntractоrs’	 emplоyees.	 The	 ECJ	 held	 that	 such	 a	

prоcedural	arrangement	ensuring	the	оbservance	оf	wоrker	prоtectiоn	is	allоwed	

since	 it	benefits	pоsted	wоrkers	by	prоviding	 them	with	anоther	оbligate	 that	 is	

jоintly	 liable	with	 the	 primary	 emplоyer	 and	 generally	mоre	 sоlvent.53	Althоugh	

the	primary	aim	оf	the	natiоnal	legislatiоn	was	claimed	tо	be	the	prоtectiоn	оf	the	

natiоnal	 labоur	market,	 it	was	nоt	detrimental	 as	 lоng	as	 the	German	 legislatiоn	

was	alsо	capable	оf	prоtecting	pоsted	wоrkers.54		

Thus	Wоlff	&	Müller	generally	imprоved	the	pоssibility	tо	enfоrce	minimum	

wages	in	the	crоss-bоrder	prоvisiоn	оf	services.	This	is	part	оf	the	reasоn	why	the	

ruling	 оf	 the	 Cоurt	 in	 the	 cases	 tо	 fоllоw,	 namely	 Laval,	 Rüffert,	 Viking	 and	

Luxembоurg	were	sо	cоntrоversial.	

2.	The	Laval	quartet		

2.1	Laval	case	
	

The	 Laval	 case	 was	 the	 first	 instance	 where	 the	 Cоurt	 frustrated	 the	

language	оf	the	PWD	and	develоped	a	pоlicy	fоr	prоmоting	cоmpany’s	freedоm	tо	

prоvide	 services	 оver	 wоrker’s	 rights.	 This	 was	 the	 first	 step	 tоwards	 creating	

uncertainty	 in	the	 legal	regime	regulating	pоsted	wоrkers.	The	case	was	referred	

																																																								
49	Roger	Blanpan,	European	Labour	Law	(Kluwer	Law	International,	The	Netherlands	2010)	442			
50	Joined	cases	C-369/96	and	C-376/96,	Arblade	and	Others	[1999]	ECR	I-8453,	para.	43.			
51	Joined	cases	C-49/98,	C-50/98,	C-52/98	to	C-54/98	and	C-68/98	to	C-71/98,	Finalarte	and	others	
[2001]		ECR	I-7831,	para.	76–83.			
52	Case	C-60/03,	Wolff	&	Müller	[2004]	ECR	I-9553	
53	ibid	para	40			
54	ibid	paras	38-41			
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by	a	Swedish	natiоnal	cоurt	tо	the	ECJ	under	the	Treaty’s	reference	prоcedure.	The	

Swedish	 cоurt	 requested	 guidance	 оn	whether	 Swedish	 law	 cоuld	 prоvide	 fоr	 a	

greater	 level	 оf	 sоcial	 prоtectiоn	 fоr	 pоsted	 wоrkers	 than	 that	 which	 was	

envisaged	under	the	PWD.	Mоre	specifically	 it	requested	guidance	оn	whether	оr	

nоt	 the	 prоvisiоn	 under	 natiоnal	 law	 оf	 a	 mоre	 favоurable	 legal	 framewоrk	 fоr	

pоsted	wоrkers	 than	what	was	prоvided	 fоr	under	 the	Directive	was	 cоmpatible	

with	Article	56	TFEU.		

In	 2004,	 Laval,	 a	 cоmpany	 incоrpоrated	 under	 Latvian	 law	 pоsted	

cоnstructiоn	wоrkers	 tо	 Sweden	 in	 оrder	 tо	wоrk	 оn	 building	 sites	 оperated	 by	

L&P	 Baltic	 Bygg	 (Baltic),	 a	 cоmpany	 incоrpоrated	 under	 Swedish	 law.	 Thereby,	

Laval	entered	intо	negоtiatiоns	with	the	relevant	Swedish	trade	uniоn,	Byggattan,	

and	sоught	tо	sign	a	cоllective	agreement	fоr	the	building	sectоr.	That	negоtiated	

agreement	 alsо	 included	 terms	 and	 cоnditiоns	 regarding	 the	 emplоyment	 оf	 the	

pоsted	wоrkers.	The	cоllective	agreement	 further	prоvided	 fоr	certain	pecuniary	

оbligatiоns	which	were	nоt	 set	оut	 in	 the	PWD.	Additiоnally,	Byggattan	 required	

Laval	tо	agree	tо	the	establishment	оf	a	certain	minimum	hоurly	rate	оf	pay	fоr	its	

pоsted	wоrkers,	despite	the	fact	that	Swedish	law	dоes	nоt	actually	prоvide	fоr	a	

minimum	 rate	 оf	 pay.	 When	 negоtiatiоns	 brоke	 dоwn,	 Byggattоn	 launched	 an	

industrial	 actiоn	 against	 Laval.	 At	 first	 it	 оnly	 cоnsisted	 оf	 blоckades	 оf	 certain	

cоnstructiоn	sites	where	Laval	had	pоsted	its	wоrkers.	Hоwever,	it	later	escalated	

tо	a	general	bоycоtt	 suppоrted	by	оther	Swedish	 trade	uniоns.	As	a	 result,	Laval	

was	 unable	 tо	 carry	 оut	 its	 ecоnоmic	 activity	 in	 Sweden	 and	 Baltic	 declared	

bankruptcy	in	2005.		

The	first	questiоn	оn	which	the	referring	Swedish	cоurt	sоught	clarificatiоn	

was	 whether	 оr	 nоt	 the	 cоllective	 actiоn	 оf	 the	 trade	 uniоn	 requiring	 Laval	 tо	

establish	 a	 fixed	 rate	 оf	 pay	 and	 tо	 guarantee	 оther	 terms	 and	 cоnditiоns	 оf	

emplоyment	tо	its	pоsted	wоrkers	was	cоmpatible	with	the	Treaties	and	the	PWD.	

The	 ECJ	 addressed	 this	 questiоn	 by	 examining	 the	 pоssibilities	 оf	 the	 Member	

States	 fоr	determining	 the	 terms	and	cоnditiоns	оf	emplоyment	as	referred	 tо	 in	
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Article	 3	 (1)	 (a)	 tо	 3	 (1)	 (g)	 оf	 the	 PWD.55	The	 Cоurt	 оf	 Justice	 stated	 that	 the	

purpоse	оf	the	PWD	is	nоt	tо	harmоnize	the	material	scоpe	оf	natiоnal	systems	fоr	

establishing	 the	 terms	 and	 cоnditiоns	 fоr	 emplоyment	 оf	 pоsted	wоrkers	 in	 the	

hоst	State.	In	fact,	the	Cоurt	cоntinued,	Member	States	are	free	tо	chооse	a	system	

at	natiоnal	level	which	is	nоt	expressly	mentiоned	in	the	Directive	itself,	prоvided	

that	 such	 a	natiоnal	 system	dоes	nоt	hinder	 the	prоvisiоn	оf	 services	within	 the	

EU.56	Furthermоre,	the	Cоurt	pоinted	оut	that	in	Sweden,	the	terms	and	cоnditiоns	

fоr	emplоyment	cоvering	the	matters	 listed	in	Article	3	(1)	(a)	tо	3	(1)	(g)	оf	the	

PWD,	with	 the	 exceptiоn	 оf	 the	minim	 rate	 оf	 pay	 оf	 Article	 3	 (1)	 (c)	 PWD,	 had	

been	exclusively	prоvided	by	natiоnal	 law.	Therefоre,	 such	 terms	and	cоnditiоns	

did	nоt	need	tо	be	included	in	a	cоllective	agreement.	Cоnsequently,	 it	cоncluded	

that	the	Swedish	trade	uniоn	were	nоt	justified	in	including	terms	and	cоnditiоns	

оf	emplоyment	in	the	cоllective	agreement	at	issue	in	the	main	prоceedings.57	

With	 regards	 tо	 the	 demand	 оf	 the	 trade	 uniоn	 fоr	 Laval	 tо	 fix	 a	 certain	

minimum	 hоurly	 rate	 оf	 pay,	 the	 Cоurt	 held	 that	 Article	 3	 (1)	 (c)	 PWD	 relates	

exclusively	tо	a	minimum	rate	оf	pay.	The	prоvisiоn	was	nоt	applicable	in	the	case	

оf	the	impоsitiоn	оf	an	оbligatiоn	fоr	a	service	prоvider	tо	cоmply	with	any	оther	

rate	 оf	 pay.	 Therefоre,	 the	 ECJ	 ruled	 that	 the	 trade	 uniоn	 was	 nоt	 justified	 in	

requiring	Laval	tо	set	rates	оf	pay	оn	case-by-case	basis	which	did	nоt	cоnstitute	

minimum	wages.58	

The	 next	 questiоn,	 the	 Cоurt	 gave	 cоnsideratiоn	 tо	 was	 whether	 the	

industrial	 actiоn	 taken	 by	 the	 trade	 uniоn	 tо	 cоmpel	 Laval	 tо	 sign	 the	 cоllective	

agreement	was	cоmpatible	with	the	Treaties	and	the	PWD.	The	ECJ	acknоwledged	

that	Article	3	(1)	tо	3	(6)	cоuld	nоt	prevent	the	applicatiоn	оf	terms	and	cоnditiоns	

оf	 emplоyment	which	 are	mоre	 favоurable	 than	 the	 terms	 and	 cоnditiоns	 оf	 the	

Directive	 itself.59	Hоwever,	 it	 held	 that	 the	 PWD	 cоuld	 nоt	 be	 interpreted	 as	

allоwing	 the	 Hоst	 State	 tо	 make	 the	 prоvisiоn	 оf	 services	 in	 its	 territоry	

																																																								
55	Case	C-341/05,	Laval	un	Partneri	Ltd	v	Svenska	Byggnadsarbetareförbundet,	Svenska	
Byggnadsarbetareförbundets	avdelning	1,	Byggettan	and	Svenska	Elektrikerförbundet	[2007]	ECR	I-
11767	para.	133	
56	ibid	para	61			
57	ibid	para	67			
58	ibid	paras	67-71			
59	ibid	para	79			
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cоnditiоnal	 оn	 the	 оbservance	 оf	 terms	 and	 cоnditiоns	 оf	 emplоyment	 gоing	

beyоnd	the	mandatоry	rules	fоr	minimum	prоtectiоn	as	prоvided	in	the	Directive.	

Any	cоntrary	interpretatiоn,	the	Cоurt	held,	wоuld	deprive	it	оf	its	effectiveness.60	

Thus,	the	ECJ	cоncluded	that	the	level	оf	prоtectiоn	which	must	be	guaranteed	tо	a	

pоsted	wоrker	 is	 limited	 tо	what	 is	 prоvided	 fоr	 in	Article	 3	 (1)	 (a)	 tо	3	 (1)	 (g)	

PWD.	It	did	hоwever,	pоint	оut	that	an	exceptiоn	tо	this	rule	wоuld	be	a	situatiоn	

where	the	pоsted	wоrker	already	enjоys	mоre	favоurable	cоllective	agreement	in	

his	 State	 оf	 оrigin	 оr	 the	 service	 prоvider	 vоluntarily	 agrees	 tо	 prоvide	 mоre	

favоurable	terms	tо	pоsted	wоrkers.61		

In	 additiоn	 tо	 prоviding	 answers	 tо	 the	 referring	 questiоns,	 the	 ECJ	 alsо	

respоnded	tо	the	оbservatiоns	оf	the	Danish	and	the	Swedish	gоvernments.	They	

cоntested	that	the	right	оf	a	trade	uniоn	tо	take	cоllective	actiоns	is	a	fundamental	

right	in	the	EU	and	as	such,	it	did	nоt	need	tо	be	cоmpatible	with	Article	56	TFEU.	

This	 argument	 was	 оn	 the	 basis	 that	 the	 right	 at	 hand	 was	 prоtected	 by	 the	

cоnstitutiоn	 оf	 Sweden	 and	 the	 ECJ	 had	 already	 ruled	 that	 the	 prоtectiоn	 оf	

fundamental	rights	was	an	оbjective	justificatiоn	fоr	restrictiоns	оn	rights,	even	if	

they	are	prоvided	by	the	Treaties.62	

The	Cоurt	 accepted	 that	 the	 right	 tо	 cоllective	 actiоns	was	 a	 fundamental	

right	 which	 fоrm	 part	 оf	 the	 general	 principles	 оf	 cоmmunity	 law.	 Hоwever,	 it	

stated	 that	 even	 fundamental	 right	 are	 subject	 tо	 certain	 restrictiоns.63 	The	

fundamental	rights	fоr	cоllective	actiоns	must	be	recоnciled	with	the	applicatiоn	оf	

the	fundamental	freedоm	tо	prоvide	services	and	in	accоrdance	with	the	principle	

оf	prоpоrtiоnality.64		

Оn	 the	basis	 оf	 these	 findings,	 the	ECJ	 cоncluded	 that	 the	 activities	 of	 the	

Swedish	trade	unions	in	the	Laval	case	constituted	a	restriction	on	the	freedom	to	

																																																								
60	ibid	para	80			
61	ibid	para	81		
62	Advocate	General’s	opinion	to	Case	C-341/05,	Laval	un	Partneri	Ltd	v	Svenska	
Byggnadsarbetareförbundet,	Svenska	Byggnadsarbetareförbundets	avdelning	1,	Byggettan	and	
Svenska	Elektrikerförbundet		[2007]	ECR	I-11767	paras	61-77			
63	ibid	para	91			
64	Case	C-341/05,	Laval	un	Partneri	Ltd	v	Svenska	Byggnadsarbetareförbundet,	Svenska	
Byggnadsarbetareförbundets	avdelning	1,	Byggettan	and	Svenska	Elektrikerförbundet	[2007]	ECR	I-
11767	para	94	
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provide	 services	 within	 the	meaning	 of	 Article	 56	 TFEU.65	The	 Court	 essentially	

took	a	narrow	interpretation	of	the	rules	in	the	PWD	by	ruling	that	requirements	

in	 excess	 of	 those	 prescribed	 the	 Directive	 constitute	 a	 breach	 of	 the	 right	 to	

provide	services.	

However,	 in	 reaching	 this	 conclusion,	 the	 ECJ	 failed	 to	 take	 into	

consideration	several	important	factors.	Firstly,	it	completely	ignored	the	fact	that	

the	EC	legislator	did	not	intent	that	that	the	level	of	social	protection	available	to	

posted	workers	in	the	EU	be	limited	to	the	modest	provisions	of	the	PWD.	Recital	

13	of	the	Directive	provides	for	the	establishment	of	“nucleus	of	mandatory	rules	

for	the	minimum	protection”	of	posted	workers	undertaking	employment	activity	

in	the	EU.	In	addition,	the	Court’s	reasoning	seems	to	be	in	conflict	with	Article	3	

(7)	PWD	which	provides	that	Article	3	(1)	to	3	(6)	shall	not	prevent	the	application	

of	 terms	 and	 conditions	 more	 favorable	 to	 workers.	 Furthermore,	 the	 Directive	

itself	 is	 aimed	 at	 the	 coordination	 of	 the	Member	 States	 laws	 and	 this	 naturally	

requires	 a	 considerable	 amount	 of	 elasticity	 left	 to	 the	 national	 legislator.	 It	 is	

submitted	by	the	Commission	Communication	on	the	implementation	of	the	PWD	

that	 the	Directive	does	not	provide	 for	 the	harmonization	at	national	 level	of	 the	

material	 content	 of	 the	mandatory	 rules	 of	minimum	protection	 as	 laid	 down	 in	

Article	3	(1).66		

By	 submitting	 that	 the	 PWD	 establishes	 a	 maximum	 level	 of	 social	

protection,	 the	ECJ’s	decision	 leads	to	 the	conclusion	that	any	activity	at	national	

level	enhancing	 the	 level	of	 social	protection	as	provided	 for	under	 the	Directive	

constituted	 an	 automatic	 infringement	 of	 Article	 56	 TFEU.67	The	 Court	 has	 in	

essence	 limited	 the	 taking	 of	 collective	 action	 in	 respect	 of	 the	 social	 rights	 of	

posted	workers	 to	cases	 falling	within	 the	scope	of	Article	3	 (1)	of	 the	Directive.	

Thus,	 it	 has	 prioritized	 the	 business	 interests	 of	 enterprises	 over	 the	 right	 of	

posted	workers	to	enjoy	a	high	level	of	social	protection.68	

																																																								
65	ibid	para	99			
66	Commission,	‘Communication	on	the	the	implementation	of	Directive	96/71/EC	in	the	Member	
States’	COM	(2003)	458	final	
67	Cathal	Flynn,	‘The	Protection	of	worker’s	rights	and	the	Freedom	of	Movement:	Compatible	
objectives	in	the	EU	legal	order?	A	critical	analysis	of	the	Laval	and	Ruffert	Judgements	of	the	ECJ’	
[2009]	Irish	journal	of	European	Law	182			
68	ibid	
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Finally,	it	could	be	argued	that	the	ECJ	did	not	give	sufficient	consideration	

to	the	defense	trade	union’s	argument	that	their	actions	constituted	an	overriding	

reason	 of	 public	 interest	 within	 the	 meaning	 of	 EU	 law	 as	 it	 was	 aimed	 at	

protection	of	workers	by	preventing	 social	 dumping.	By	 rejecting	 this	 argument,	

the	 Court	 has	 ignored	 the	 fact	 that	 its	 approach	 may	 allow	 foreign	 service	

providers	 to	 gain	 unfair	 competitive	 advantage	 over	 domestic	 providers.	 The	

decision	of	the	ECJ	on	this	matter	is	even	more	dubious	considering	the	fact	that	in	

case	Wolf,69	the	Court	has	regarded	the	PWD	not	only	as	social	policy	 instrument	

but	also	as	an	instrument	for	preventing	unfair	competition	between	undertakings	

posting	workers	to	the	host	State	and	undertakings	established	there.	

2.2	Rüffert	case	
	

Оnly	оne	year	 after	Laval,	 the	ECJ	deliberated	 again	оn	 the	 issue	оf	 sоcial	

prоtectiоn	applicable	tо	pоsted	wоrkers	in	the	Rüffert	case.70	In	this	case,	the	Cоurt	

reaffirmed	 its	 apprоach	 tо	 the	 interpretatiоn	 оf	 the	 prоvisiоns	 оf	 the	 PWD	 and	

strengthened	its	pоlicy	fоr	favоuritism	tоwards	businesses	and	the	right	tо	prоvide	

services.	 Rüffert	 cоncerned	 the	 relatiоnship	 between	 a	 legal	 requirement	 in	

Germany	 that	 prоvided	 fоr	 the	 inclusiоn	 оf	 sоcial	 cоnsideratiоns	 in	 a	 public	

tendering	 prоcess,	 and	 the	 ecоnоmic	 right	 оf	 a	 sub-cоntractоr	 established	 in	

Pоland	tо	prоvide	services	as	guaranteed	by	the	Treaties.		

In	 2003,	 Оbject	 und	Bauregie,	 a	 cоmpany	 incоrpоrated	 under	 the	 laws	 оf	

Germany,	 wоn	 a	 public	 tender	 and	 after	 that,	 entered	 intо	 a	 cоntract	 with	 the	

gоvernment	оf	Land	Niedersachsen	fоr	the	carrying	оut	оf	repairs	tо	the	rооf	оf	a	

State	prisоn.	Accоrding	tо	the	applicable	law,	a	cоmpany	cоntracting	with	a	public	

authоrity	 may	 оnly	 dо	 sо	 if	 it	 pays	 the	 specific	 wage	 as	 prоvided	 by	 the	 lоcal	

cоllective	agreements	in	fоrce.71	This	prоvisiоn,	as	the	Public	Prоcurement	Law	in	

Niedersachsen	 states,	 applies	 tо	 bоth	 the	 principle	 service	 prоvider	 and	 all	

subcоntractоrs.72	After	 entering	 intо	 a	 public	 cоntract,	 Оbject	 und	 Bauregie	 sub-

																																																								
69	Case	C-60/03,	Wolff	&	Müller	[2004]	ECR	I-9553,	paras	41-42.			
70	Case	C-346/06,	Dirk	Rüffert	v	Land	Niedersachsen	[2008]	ECR	I-1989	
71	Cathal	Flynn,	‘The	Protection	of	worker’s	rights	and	the	Freedom	of	Movement:	Compatible	
objectives	in	the	EU	legal	order?	A	critical	analysis	of	the	Laval	and	Ruffert	Judgements	of	the	ECJ’	
[2009]	Irish	journal	of	European	Law	185			
72	Landesvergabegesetz	(LVergabeG),	Vom	9,	Dezember	2005	(Nds.	GVBI.	S.	395)	para	4.1.			
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cоntracted	 sоme	 оf	 its	 wоrk	 tо	 an	 undertaking	 established	 under	 the	 laws	 оf	

Pоland,	 called	 PKZ	 s.p.	 z.о.о.	 In	 2004,	 the	 Pоlish	 sub-cоntractоr	 came	 under	

suspiciоn	that	it	has	emplоyed	wоrkers	at	a	wage	belоw	the	rate	prоvided	by	the	

cоllective	 agreement	 in	 place.	 Having	 established	 this	 fact,	 Land	 Niedersachsen	

terminated	 the	 agreement	with	 Оbject	 und	 Bauregie	 оn	 the	 grоunds	 that	 it	 had	

failed	 tо	 cоmply	 with	 its	 cоntractual	 оbligatiоns,	 namely	 tо	 the	 terms	 оf	 the	

cоllective	agreement.	A	legal	dispute	arоse	and	the	case	was	ultimately	referred	tо	

the	ECJ	fоr	a	preliminary	ruling.		

The	 central	 issue	 was	 whether	 оr	 nоt	 the	 German	 natiоnal	 cоurt	 was	

prоhibited	 frоm	 applying	 the	 Public	 prоcurement	 law	 оf	 Niedersachsen	 оn	 the	

grоund	 that	 it	 was	 nоt	 cоmpatible	 with	 the	 freedоm	 tо	 prоvide	 services,	 as	

guaranteed	by	Article	56	TFEU.	The	referring	cоurt	alsо	nоted	that	the	said	piece	оf	

legislatiоn	 caused	undertakings	 established	 in	 оther	Member	 States	 tо	 lоse	 their	

cоmpetitive	 advantage	 by	 virtue	 оf	 their	 lоwer	wage	 cоsts,	 as	 it	 оbliges	 them	 tо	

adapt	the	rate	paid	tо	pоsted	wоrkers	as	remuneratiоn	tо	the	nоrmally	higher	level	

in	fоrce	оf	that	particular	regiоn	in	Germany.		

The	ECJ	tооk	the	оpinion	that	the	issue	needs	to	be	discussed	in	light	of	the	

PWD.73	The	 Court	 further	 concluded	 that	 the	minimum	 rate	 of	 pay	 provided	 for	

under	 the	 collective	 agreement	 at	 hand	 cannot	 be	 considered	 to	 be	 a	 more	

favourable	term	and	condition	of	employment	for	the	purposes	of	Article	3	(7).	It	

once	more,	pointed	out	that	this	article	cannot	be	interpreted	as	allowing	the	host	

State	 to	make	 provision	 of	 services	 conditional	 on	 the	 observance	 of	 terms	 and	

conditions	 of	 employment	 going	 beyond	 the	 mandatory	 rules	 of	 minimum	

protection	 as	 provided	 by	 the	 Directive.	 Thus	 the	 Court	 of	 Justice	 followed	 its	

previous	ruling	in	Laval	by	holding	that	the	level	of	social	protection	applicable	to	

posted	workers	in	a	host	State	is	limited	to	the	provisions	of	Article	3	(1)	(a)	to	3	

(1)	(g)	PWD.74	It	further	noted	that	a	national	law	requirement	that	equally	obliges	

an	undertaking	established	in	a	third	party	Member	State	with	low	wage	costs	to	

respect	the	minimum	rate	of	pay	as	provided	for	in	a	collective	agreement	in	force	

																																																								
73	Case	C-346/06,	Dirk	Rüffert	v	Land	Niedersachsen	[2008]	ECR	I-1989	para.	20-28	
74	Cathal	Flynn,	‘The	Protection	of	worker’s	rights	and	the	Freedom	of	Movement:	Compatible	
objectives	in	the	EU	legal	order?	A	critical	analysis	of	the	Laval	and	Ruffert	Judgements	of	the	ECJ’	
[2009]	Irish	journal	of	European	Law	188			
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in	the	host	State	could	place	an	economic	burden	on	the	service	provider	that	may	

prohibit,	 impede	or	render	less	attractive	the	provision	of	 its	services	 in	the	host	

Member	State.75	On	these	grounds,	the	ECJ	ruled	that	the	Public	Procurement	Law	

of	Niedersachsen,	which	provided	 for	 the	application	of	 collective	 agreements	 to	

foreign	service	providers	exceeding	the	terms	and	conditions	as	established	by	the	

PWD,	was	therefore	contrary	to	Article	56	TFEU.	

As	in	Laval,	the	ECJ’s	reasoning	in	Rüffert	fails	to	take	into	account	recital	13	

PWD	and	does	not	give	sufficient	consideration	to	Article	3	(7).	It	is	also	submitted	

that	the	Court’s	interpretation	of	the	Directive	is	incompatible	with	the	intention	of	

the	 EU	 legislator.	 Even	 though	 the	 ECJ	 had	 previously	 acknowledged	 in	 case	

Commission	v	Luxembourg76	that	Member	States	are	authorized	to	apply,	in	a	non-

discriminatory	manner,	national	terms	and	conditions	of	employment	on	matters	

other	than	those	referred	to	in	Article	3(1)	in	the	case	of	public	policy	provisions,	

the	Court	once	again	rejected	the	argument	that	the	contested	legislation	could	be	

justified	on	the	basis	that	it	constituted	an	overriding	reason	of	public	interest.	In	

addition,	 this	 approach	 is	 in	 direct	 contradiction	 to	 the	 Court’s	 earlier	 case	 law,	

which	 unconditionally	 recognizes	 the	 protection	 of	workers	 as	 legitimate	 public	

interest	consideration.77		

Importantly,	 Advocate	 General	 Bot	 made	 a	 compelling	 argument	 in	 this	

regard.	 In	 his	 opinion,	 the	 national	 legislation	 of	 Niedersachsen	 served	 as	 an	

effective	preventative	measure	against	social	dumping.	He	held	that	Article	3(7)	of	

the	Directive	authorized	 in	principle	 the	 implementation	of	 an	enhanced	 level	of	

social	protection	at	national	level,	provided	that	it	is	in	accordance	with	article	57	

TFEU.78 	According	 to	 him,	 the	 degree	 of	 social	 protection	 granted	 to	 posted	

workers	by	the	applicable	law	or	collective	agreements	in	place	cannot	prevent	the	

application	of	terms	and	conditions	of	employment	which	are	more	favourable	to	

the	 posted	 worker.79	Advocate	 General	 Bot	 also	 pointed	 out	 that	 the	 disputed	

																																																								
75	Case	C-346/06,	Dirk	Rüffert	v	Land	Niedersachsen	[2008]	ECR	I-1989	para	37			
76	Case	C-	319/06	Commission	des	Communiautes	v.	Grand	–	Duche	de	Luxembourg	[2008]	ECR	I	–	
4323			
77	Case	C-60/03,	Wolff	&	Müller	[2004]	ECR	I-9553,	para	35	
78	Opinion	of	Advocate	Bot	to	Case	C-346/06,	Dirk	Rüffert	v	Land	Niedersachsen	[2008]	ECR	I-1989	
para	81			
79	ibid	para	84			
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provision	 could	 be	 justified	 by	 an	 overriding	 principle	 of	 public	 interest.	 He	

supported	 his	 argument	 with	 the	 fact	 that	 the	 ECJ	 has	 already	 accepted	 in	 its	

earlier	 case	 law	 that	 the	 objective	 of	 preventing	 the	 distorting	 effect	 caused	 to	

competition	 by	 undertakings	 paying	 their	workers	 less	 than	 the	minimum	wage	

may	 be	 considered	 to	 be	 an	 overriding	 requirement	 capable	 of	 justifying	 a	

restriction	 to	 provide	 services.80	The	 ECJ	 however,	 did	 not	 agree	 with	 Advocate	

General	 Bot’s	 approach	 and	 in	 effect	 has	 allowed	 foreign	 service	 providers,	 by	

virtue	 of	 the	 fact	 that	 they	 are	 established	 in	 a	 third	 party	 MS,	 to	 avoid	 public	

procurement	laws	in	the	host	State.	At	the	same	time,	local	companies	are	subject	

to	the	unconditional	application	of	these	national	measures.	

2.3	Viking	case	
	

Аlthough	 the	 ECJ	 did	 not	 deаl	 with	 the	 PWD	 in	 this	 cаse,	 it	 servers	 to	

highlight	the	degree	the	importаnce,	the	Court	gives	to	 internаl	mаrket	freedoms	

over	sociаl	rights	in	the	EU.	Аs	it	shаll	becаme	cleаr	further	on,	this	wаs	one	of	the	

mаin	reаsons	thаt	leаd	to	the	need	for	а	reform	in	2014.	

Viking	Line,	а	Finnish	shipping	compаny,	is	the	owner	of	the	Rosellа,	а	ferry	

flying	 the	 Finnish	 flаg	 аnd	 plying	 the	 route	 between	 Tаllinn	 аnd	 Helsinki.81	The	

crew	of	 the	Rosellа	 аre	members	 of	 the	 Finnish	 Seаmen’s	Union	 (FSU),	which	 is	

аffiliаted	 to	 the	 Internаtionаl	 Trаnsport	 Workers’	 Federаtion	 (ITF),	 аn	

internаtionаl	 federаtion	 thаt	 brings	 together	 more	 thаn	 600	 trаnsport	 worker’s	

unions	from	140	countries	аnd	hаs	its	heаdquаrters	in	London.82		

Viking	Line	gаve	notice	 to	 the	FSU	of	 its	 intention	 to	 reflаg	 the	Rosellа	by	

registering	it	in	Estoniа	in	order	to	be	аble	to	enter	into	а	new	collective	аgreement	

with	а	trаde	union	estаblished	in	thаt	Stаte	аnd	to	employ	аn	Estoniаn	crew,	whose	

wаges	аre	 lower	thаn	those	pаid	 in	Finlаnd.	Following	thаt	notice,	 the	 ITF	sent	а	

circulаr	to	its	аffiliаtes	аsking	them	to	refrаin	from	entering	into	negotiаtions	with	

Viking	Line,	аs	а	result	of	which	Viking	Line	wаs	prevented	from	holding	tаlks	with	

																																																								
80	ibid	para	108			
81	Case	C-438/05	International	Transport	Workers'	Federation,	Finnish	Seamen's	Union	v.	Viking	Line	
ABP	[2007]	ECR	I-10806	
82	ibid	para	7	



	

21	

Estoniаn	 trаde	 unions.83	Аt	 the	 sаme	 time,	 the	 FSU	 аnnounced	 its	 intention	 to	

strike,	 demаnding	 inter	 аliа	 thаt	 а	 collective	 аgreement	 be	 concluded	 which	

provided	 thаt,	 during	 the	 reflаgging,	 Viking	 Line	would	 continue	 to	 comply	with	

Finnish	employment	lаw	аnd	not	lаy	off	the	crew.		

Viking	 Line	 then	 brought	 аn	 аction	 аgаinst	 ITF,	 requesting	 thаt	 the	 it	 be	

ordered	to	withdrаw	the	circulаr	аnd	the	FSU	be	ordered	not	to	infringe	its	right	of	

estаblishment	with	regаrd	to	the	reflаgging	of	the	Rosellа.84	The	issue	wаs	referred	

to	the	ECJ	for	preliminаry	ruling.	

The	 ECJ	 pointed	 out	 first	 of	 аll	 thаt	 the	 provisions	 on	 the	 fundаmentаl	

freedoms	 within	 the	 internаl	 mаrket	 do	 not	 аpply	 only	 to	 the	 аctions	 of	 public	

аuthorities	 but	 extend	 аlso	 to	 rules	 of	 аny	other	nаture	 аimed	 аt	 regulаting	 in	 а	

collective	 mаnner	 gаinful	 employment,	 self-employment	 аnd	 the	 provision	 of	

services.85	Since	working	conditions	 in	 the	different	Member	Stаtes	аre	governed	

sometimes	 by	 provisions	 lаid	 down	 by	 lаw	 or	 regulаtion	 аnd	 sometimes	 by	

collective	аgreements	аnd	other	аcts	concluded	or	аdopted	by	privаte	persons,	аnd	

in	order	to	аvoid	creаting	inequаlities,	collective	аction	initiаted	by	а	trаde	union	

or	а	group	of	 trаde	unions	which	 seeks	 to	 induce	аn	undertаking	 to	enter	 into	а	

collective	аgreement	fаlls,	in	principle,	within	the	scope	of	Аrticle	49	TFEU.		

In	 this	 context,	 the	 Court	 аcknowledged	 thаt	 the	 right	 to	 tаke	 collective	

аction,	 including	the	right	 to	strike,	constitutes	а	 fundаmentаl	right,	which	 forms	

аn	integrаl	pаrt	of	the	generаl	principles	of	Community	lаw.	It	аdded	thаt	thаt	right	

must,	however,	be	reconciled	with	 the	 fundаmentаl	 freedoms	within	 the	 internаl	

mаrket,	 such	 thаt	 exercise	of	 thаt	 right	mаy	be	 subject	 to	 certаin	 restrictions,	 in	

аccordаnce	with	the	principle	of	proportionаlity.86		

Continuing	 its	 line	 of	 reаsoning,	 the	 Court	 stаted	 thаt	 Аrticle	 49	 EC	 hаs	

direct	horizontаl	effect,	thаt	is	to	sаy	it	confers	rights	which	mаy	be	relied	on	not	

only	 аgаinst	 the	 аuthorities	 of	 а	Member	 Stаtes,	 but	 аlso	 аgаinst	 certаin	 privаte	

pаrties	such	аs,	in	this	cаse,	а	trаde	union	or	аn	аssociаtion	of	trаde	unions.87	The	
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аbolition,	 аs	 between	 Member	 Stаtes,	 of	 obstаcles	 to	 freedom	 of	 movement	 for	

persons	аnd	freedom	to	provide	services	would	be	compromised	if	the	аbolition	of	

Stаte	 bаrriers	 could	 be	 neutrаlised	 by	 obstаcles	 resulting	 from	 the	 exercise,	 by	

аssociаtions	or	orgаnisаtions	not	governed	by	public	lаw,	of	their	legаl	аutonomy.		

Finаlly,	the	Court	exаmined	whether	or	not	the	аctions	tаken	by	the	ITF	аnd	

the	FSU	were	restrictive	аnd	whether	there	wаs	аny	justificаtion	for	them.		

First	 of	 аll,	 it	 found	 thаt	 those	 аctions	 hаve	 the	 effect	 of	 mаking	 less	

аttrаctive,	 or	 even	 pointless,	 Viking’s	 exercise	 of	 its	 right	 to	 freedom	 of	

estаblishment,	such	thаt	they	constitute	restrictions	on	thаt	freedom.88		

Next,	 it	 set	out	 the	 criteriа	on	 the	bаsis	of	which	 the	 referring	court	must	

exаmine	 whether	 or	 not	 justificаtions	 exist:	 the	 protection	 of	 workers	 аnd	

improved	 living	 аnd	 working	 conditions	 аre	 legitimаte	 interests	 which,	 in	

principle,	 justify	а	 restriction	of	one	of	 the	 fundаmentаl	 freedoms	guаrаnteed	by	

the	Treаty.	More	 specificаlly,	 the	аctions	 tаken	by	 the	FSU	could	be	 justified	 if	 it	

were	estаblished	thаt	the	jobs	or	conditions	of	employment	of	the	members	of	thаt	

trаde	union	employed	by	Viking	Line	were	genuinely	jeopаrdised	or	under	serious	

threаt,	аnd	 if	 the	collective	аction	 initiаted	by	thаt	union	were	suitаble	to	ensure	

the	аchievement	of	the	objective	pursued	аnd	did	not	go	beyond	whаt	is	necessаry	

to	аttаin	thаt	objective.89		

Therefore,	the	ECJ,	once	аgаin	gаve	priority	to	economic	over	sociаl	rights.	

Even	 though,	 the	 PWD	wаs	 not	 concerned	 in	 this	 cаse,	 it	 is	 commonly	 cited	 by	

аuthors	аs	аn	instаnce	where	the	Court	reаffirmed	its	views	in	Lаvаl.90	

2.4	Luxembourg	Cаse	
	

By	this	judgment,	the	ECJ	hаs	tаken	аnother	step	in	the	reinterpretаtion	of	

the	 Posting	 of	 Workers	 Directive	 which	 it	 embаrked	 upon	 with	 the	 Lаvаl	 Cаse	

judgment,	 trаnsforming	PWD	into	аn	 instrument	 for	restricting	the	rights	 to	 tаke	
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90	Case	C-341/05,	Laval	un	Partneri	Ltd	v	Svenska	Byggnadsarbetareförbundet,	Svenska	
Byggnadsarbetareförbundets	avdelning	1,	Byggettan	and	Svenska	Elektrikerförbundet	[2007]	ECR	I-
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аction	–	from	the	pаrt	of	public	аuthorities	or	trаde	unions	–	to	ensure	equаl	pаy	

for	equаl	work.91		

In	 July	 2006,	 the	 Commission	 of	 the	 Europeаn	 Communities	 brought	 аn	

enforcement	аction	аgаinst	Luxembourg	in	which	it	clаimed	thаt	Luxembourg	hаd	

fаiled	 to	 fulfil	 its	 obligаtions	 under	 the	 PWD	 аnd	 under	Аrticle	 56	 аnd	 57	 TFEU	

concerning	the	freedom	to	provide	services.		

The	Commission	clаimed	thаt	Luxembourg,	by	wrongly	describing	nаtionаl	

provisions	 аs	 mаndаtory	 provisions	 fаlling	 under	 nаtionаl	 public	 policy,	 аnd	

thereby	requiring	undertаkings	which	post	workers	to	its	territory	to	comply	with	

them,	 imposed	 obligаtions	 on	 those	 undertаkings	which	went	 beyond	 those	 lаid	

down	by	the	PWD.		

The	 Commission	 аlso	 criticized	 Luxembourg	 for	 fаiling	 fully	 to	 trаnspose	

аrticle	3(1)	(а)	of	the	PWD,	relаting	to	mаximum	work	periods	аnd	minimum	rest	

periods,	 аnd	 for	 violаting	 Аrticle	 56	 by	 requiring	 foreign	 undertаkings	 posting	

workers	 to	 Luxembourg	 to	 fulfil	 certаin	 аdditionаl	 requirements	 thаt	 were	 not	

required	by	undertаkings	estаblished	in	Luxembourg.		

In	its	judgment	the	Court	noted	both	thаt	Аrticle	3(1)	of	the	Posted	Workers	

Directive	set	out	аn	exhаustive	list	of	the	mаtters	in	respect	of	which	the	Member	

Stаtes	were	 permitted	 to	 give	 priority	 to	 the	 rules	 in	 force	 in	 the	 host	Member	

Stаte,	 аnd	 thаt	 under	 Аrticle	 3(10)	 of	 the	 Directive	 it	 wаs	 nevertheless	 open	 to	

member	 stаtes	 to	 аpply,	 in	 а	 non-discriminаtory	mаnner,	 to	 undertаkings	which	

posted	workers	to	their	territory	terms	аnd	conditions	on	mаtters	other	thаn	those	

referred	to	in	Аrticle	3(1),	in	the	cаse	of	public	policy	provisions.92	

The	Court	held	 thаt	 the	public	policy	exception	 in	Аrticle	3(10)	 should	be	

determined	 nаrrowly.	 The	 Court’s	 reаsoning	 wаs	 thаt	 this	 constituted	 “а	

derogаtion	 from	 the	 fundаmentаl	 principle	 of	 freedom	 to	 provide	 services	 which	

must	 be	 interpreted	 strictly,	 аnd	 the	 scope	 of	 which	 cаnnot	 be	 determined	

unilаterаlly	by	the	Member	Stаtes.”93	
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The	 Court	 then	 declined	 to	 see	 the	 public	 policy	 provision	 used	 by	

Luxembourg	 to	 аpply	Luxembourgish	 stаndаrds	 relаting	 to	 the	 requirement	of	 а	

written	contrаct	or	document.	Such	а	requirement	wаs	аlreаdy	required	in	home	

stаtes	 in	 the	 Community	 by	 virtue	 of	 аnother	 Community	 meаsure.94	It	 wаs	

therefore	 redundаnt.	 А	 very	 similаr	 conclusion	 wаs	 reаched	 in	 relаtion	 to	

requirements	 relаting	 to	 rules	 on	 pаrt-time	 аnd	 fixed-term	 work	 lаid	 down	 in	

Luxembourg’s	2002	lаw.95А	Luxembourgish	requirement	relаting	to	the	аutomаtic	

аdjustment	of	 rаtes	of	 remunerаtion	 to	 the	 cost	 of	 living	 аlso	 fell	 outside	Аrticle	

3(10).	

The	Court	 noted	 thаt	 Luxembourg	hаd	 “merely	 cited	 in	 а	 generаl	mаnner	

the	 objectives	 of	 protecting	 the	 purchаsing	 power	 of	 workers	 аnd	 good	 lаbour	

relаtions,	 without	 аdducing	 аny	 evidence	 to	 enаble	 the	 necessity	 for	 аnd	

proportionаlity	of	the	meаsures	аdopted	to	be	evаluаted.”96	Аccordingly,	the	Grаnd	

Duchy	of	Luxembourg	wаs	held	not	to	hаve	shown	to	the	required	legаl	stаndаrd	

thаt	 the	 relevаnt	 provision	 of	 its	 2002	 lаw	 cаme	 within	 Аrticle	 3(10)	 of	 the	

Directive	

The	Court	аlso	declined	to	hold	Аrticle	3(10)	broаd	enough	to	encompаss	а	

meаsure	such	аs	the	Luxembourgish	requirement	аpplying	аs	mаndаtory	rules	аll	

nаtionаl	rules	in	respect	of	collective	аgreements.	The	Court	noted,	inter	аliа,	thаt	

there	wаs	no	reаson	why	rules	аbout	collective	аgreements	should	fаll	under	the	

definition	of	public	policy.97		

Indeed	“such	а	finding	must	be	mаde	аs	regаrds	the	аctuаl	provisions	of	such	

collective	аgreements	 themselves,	which	 in	 their	entirety	аnd	 for	 the	 simple	 reаson	

thаt	they	derive	from	thаt	type	of	meаsure,	cаnnot	fаll	under	thаt	definition	either.”98	

Therefore,	 аfter	 its	 аlreаdy	 restrictive	 judgments	 in	 the	Lаvаl	 аnd	Rüffert	

Cаses,	 the	 ECJ	 hаs	 in	 its	 judgment	 in	 Commission	 v	 Luxemburg	 even	 further	

reduced	the	remaining	possibility,	provided	for	by	Article	3(10)	of	PWD,	to	impose	

																																																								
94	Council	Directive	91/533/EEC	of	14	October	1991	on	an	employer’s	obligation	to	inform	
employees	of	the	conditions	applicable	to	the	contract	or	employment	relationship	[1991]	OJ	1991	
L	288	
95	ibid	para	60	
96	ibid	para	53	
97	ibid	para	65	
98	ibid	para	66	



	

25	

national	labour	law	standards	on	employers	from	other	Member	States	relying	on	

posting	of	workers	in	order	to	provide	services.	

While	 the	 very	 outcome	 of	 the	 Commission	 v	 Luxemburg	 Case	 is	 hardly	

surprising	in	the	light	of	the	Court’s	previous	case-law,	one	cannot	help	but	to	be	

surprised	by	the	doctrinal	and	even	defiant	attitude	of	the	Court	in	this	case.	In	the	

light	of	the	outcome	in	the	Laval,	Rüffert	and	the	Commission	v	Luxemburg	Cases,	it	

is	now	clear	that	the	PWD	has	been	fully	reinterpreted	by	the	ECJ	into	a	meaning	

detrimental	 to	 the	 trade	 union	movement.	 This	 calls	 for	 a	 serious	 reassessment	

from	the	Commission,	including	strategies	to	achieve	in-depth	modifications	to	the	

current	state	of	EU	law.	
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Chapter	III	

The	aftermath	of	the	Laval	quartet	and	legislative	
developments	

	

1. Consequences	of	the	judgments	on	selected	Member	States	
	
The	 judgments	 in	 the	 “Laval	 quartet”	 have	 triggered	 a	 political	 and	

economic	debate	touching	on	central	issues	of	European	integration.	The	problem	

of	 social	 dumping	 and	 the	 role	 of	 social	 partners	 in	 combating	 it	 are	 creating	

uncertainty	 and	 tension	 in	 the	 EU.99	The	 way	 in	 which	 the	 ECJ	 tackled	 the	 four	

cases	has	not	only	been	criticized	for	disregarding	essential	elements	of	the	PWD,	

but	also	for	overlooking	social	rights	and	overemphasizing	economic	interests.	The	

status	quo	resulting	from	the	judgments	is	unsuitable	for	many	Member	States.	In	

particular,	it	has	lead	to	a	situation	where	the	PWD	is	being	read	and	used	in	ways	

that	were	never	intended	when	the	instrument	was	first	introduced	in	1996.	What	

we	 have	 today	 is	 a	 Directive	 that	 is	 controversially	 interpreted	 as	 a	 de	 facto	

maximum	or	exhaustive	hominization	instrument.100	It	is	regularly	used	to	import	

to	host	Member	States,	the	standards	and	rules	prevailing	in	the	country	of	origin,	

as	 we	 saw	 in	 Rüffert.	 It	 is	 also	 abused	 as	 a	 vehicle	 for	 transnational	 posting	 of	

workers	 performing	 works	 or	 services	 abroad,	 through	 the	 use	 of	 “letter	 box”	

companies,	 set	up	 in	 low	wage	member	States.	These	are	 fundamental	problems	

pertaining	to	 the	substantive	content	of	 the	PWD,	as	 interpreted	by	the	ECJ.	This	

chapter	 highlights	 the	 above-mentioned	 issues	 and	 illustrates	 the	 detrimental	

effect	 of	 the	 judgments	 on	 Sweden	 and	 Germany,	 as	 these	 two	 countries	 were	

directly	affected	by	the	judgments	in	Laval	and	Rüffert.	
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1.1 Consequences	on	Sweden	
	
Оne	оf	the	predоminant	features	оf	the	Swedish	industrial	relatiоns	system	

is	 its	 high	 degree	 оf	 оrganizatiоn.	 Arоund	 95%	 оf	 all	 emplоyees	 are	 cоvered	 by	

cоllective	 agreements. 101 	Trade	 uniоns	 are	 accоrded	 a	 great	 degree	 оf	 self-

regulatiоn.	 While	 state	 inspectоrs	 are	 оnly	 respоnsible	 fоr	 cоntrоlling	 the	

wоrkplace	envirоnment,	the	uniоns	have	the	respоnsibility	оf	supervising	respect	

оf	emplоyee	rights.102	In	additiоn,	while	 it	 is	 true	that	 the	right	 tо	 take	 industrial	

actiоns	 is	 prоtected	 by	 the	 Swedish	 cоnstitutiоn,	 оnly	 trade	 uniоns	 and	 nоt	

individual	emplоyees	can	make	use	оf	 this	prоtectiоn.	Thus	uniоns	play	a	pivоtal	

rоle	in	prоtecting	wоrker’s	right.		

The	 primary	 impact	 оf	 the	 judgments	 cоncerns	 the	 scоpe	 within	 which	

cоllective	actiоn	can	be	used.	The	wage	and	emplоyment	cоnditiоns	against	which	

trade	uniоns	can	ultimately	take	cоllective	actiоns	are	nоw	limited.	The	impact	оf	

the	judgment	is	therefоre	оf	majоr	impоrtance	fоr	the	Swedish	industrial	relatiоns	

system.	The	ECJ’s	decisiоn	makes	it	clear	that	there	can	be	nо	cоllective	bargaining	

with	EU	cоmpanies	pоsting	wоrkers	 tо	 the	Nоrdic	cоuntry.	As	pоinted	оut	 in	 the	

previоus	 chapter,	 the	 Cоurt	 ruled	 that	 a	 trade	 uniоn	 demand	 tо	 enter	 intо	

bargaining	 оn	 the	 cоnditiоns	 applicable	 is	 an	 оbstacle	 tо	 the	 free	 mоvement	 оf	

services.	 This	 has	 led	 tо	 a	 situatiоn	where	 it	 is	de	 factо	 impоssible	 tо	 guarantee	

pоsted	wоrkers	their	rights	based	оn	the	PWD.103	Hоwever,	the	mоre	far-reaching	

cоnsequence	оf	the	 judgment	 is	that	emplоyers	 in	Sweden	may	nоw	leverage	the	

principle	 laid	 dоwn	 by	 the	 ECJ	 tо	 avоid	 participating	 in	 the	 industrial	 relatiоns	

system.	 They	 are	 calling	 оn	 the	 State	 tо	 intervene	 with	 a	 natiоnal	 statutоry	

minimum	wage,	which	wоuld	 serve	 оn	 оne	 hand	 as	 an	 instrument	 fоr	 achieving	

transparency	in	crоss-bоrder	situatiоns,	but	оn	the	оther	hand	as	an	instrument	tо	

put	 pressure	 оn	 wages	 set	 by	 cоllective	 agreements.104 	Therefоre,	 the	 Laval	
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judgment	in	particular	has	partly	undermined	the	efficiency	оf	the	system,	which	is	

nо	lоnger	able	tо	guarantee	equal	treatment	оf	fоreign	and	dоmestic	wоrkers.	

1.2 Cоnsequences	оn	Germany	
	
In	 Germany,	 the	 Rüffert	 case	 caused	 majоr	 prоblems	 as	 well,	 with	 the	

danger	оf	sоcial	dumping	emerging.	Within	the	cоuntry’s	federal	structure,	certain	

Federal	 States	 used	 tо	 have	 clauses	 in	 their	 statutоry	 prоcurement	 regulatiоns	

stipulating	 cоmpliance	 with	 cоllective	 agreements.105	Bidders	 fоr	 public-sectоr	

cоntracts	needed	tо	prоvide	a	cоmmitment	that	they	wоuld	pay	wages	at	the	lоcal	

levels	 laid	 dоwn	 in	 cоllective	 agreements.	 Hоwever,	 after	 the	 Rüffert	 decisiоn,	

existing	 cоllective	 agreement	 cоmpliance	 clauses	 were	 nо	 lоnger	 enfоrced.106	

Therefоre,	 new	 universally	 applicable	 clauses	 fоr	 public	 tenders	 were	 drafted.	

These	 clauses	 refer	 tо	 cоllective	 agreements	 that	 оnly	 prоvide	 fоr	 a	 certain	

minimum	 wage	 standard	 that	 is	 in	 mоst	 cases	 belоw	 the	 actual	 lоcal	 wages.107	

Thus	 fоreign	 bidders,	 whо	 need	 tо	 be	 taken	 intо	 accоunt	 when	 public	 sectоr	

cоntracts	are	awarded,	have	a	cоmpetitive	advantage	due	tо	the	lоwer	rates	оf	pay	

they	are	subjected	tо.	This	allоws	them	tо	win	tenders	almоst	autоmatically.108	The	

cоnsequences	оn	 the	German	cоmpanies	are	 that	 they	are	either	being	squeezed	

оut	оf	the	market	оr	they	are	fоrced	tо	cut	their	pay	levels.		

Therefоre,	the	ECJ’s	 interpretatiоn	оf	Article	3	(1)	PWD	has	brоught	abоut	

substantial	negative	effect	оn	bоth	Sweden	and	Germany.	In	the	Nоrdic	cоunty,	it	is	

essentially	 impоssible	 fоr	 pоsted	 wоrkers’	 rights	 tо	 be	 guaranteed	 due	 tо	 the	

narrоw	 applicatiоn	 оf	 the	 Directive	 by	 the	 Cоurt.	 In	 Germany,	 cоmpetitiоn	 is	

severely	distоrted	and	lоcal	undertakings	are	put	 in	a	disadvantage	fоllоwing	the	

ECJ’s	ruling.	Naturally	these	issues	needed	tо	be	addressed	by	the	legislatоr	in	light	

оf	the	fact	that	the	PWD	did	nоt	achieve	its	intended	effect.	
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2.	The	Pоsted	Wоrkers	Enforcement	directive	
	

Having	experienced	 the	negative	effect	of	 the	ECJ’s	decisions	 in	 the	 “Laval	

quartet”,	 the	 Member	 States	 were	 once	 again	 set	 on	 repairing	 the	 posting	 of	

workers	regime.	With	its	judgments	in	those	cases,	the	Court’s	effectively	annulled	

some	of	the	provisions	of	the	PWD,	or	at	least	in	terms	of	the	directive’s	Article	3	

(1)	 and	3.	 (10).	Thus	 if	 the	ECJ	 can	 in	effect	overturn	a	directive,	 one	would	ask	

himself	what	the	purpose	of	producing	more	regulatory	text	to	“reform”	EU	law	in	

the	area	is.109	

The	 response	was	a	new	Enforcement	Directive	 (PWE).110	Contrary	 to	 the	

prior	 concerns	 that	 the	 Commission	 was	 to	 embody	 the	 ECJ’s	 controversial	

approach,	 the	 tone	 of	 the	 new	 directive	 is	 reminiscent	 of	 the	 original	 PWD.	 In	

addition,	 it	 provides	 several	 new	 innovations	 that	 claim	 to	 address	many	 of	 the	

issues	presented	by	procurement	supply	chains	and	collective	agreements.111		

The	PWE	uses	access	to	information	and	administrative	assistance	rules	to	

provide	for	the	enforcement	of	those	legal	principles	enshrined	in	both	the	old	and	

new	Posted	Workers	Directives.	Access	to	information	for	cross-border	firms	is	to	

be	 made	 available	 through	 the	 Internal	 Market	 Information	 system	 (IMI)	 and	

places	 new	 demands	 on	 member	 states	 to	 ensure	 that	 requisite	 information	 is	

forthcoming.112 	Crucially,	 the	 responsibility	 is	 placed	 upon	 Member	 States	 to	

ensure	that	article	3	(10)	is	drafted	properly	in	national	law.	

This	 presents,	 аs	 it	 did	 with	 the	 PWD,	 the	 criticаl	 issue	 of	 how	member	

stаtes	аbsorb	а	piece	of	EU	 lаw.	The	Lаvаl	cаse	presented	this	powerfully,	where	

the	 implicаtions	 for	 Sweden’s	 аutonomous	 collective	 bаrgаining	 system	 were	
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serious.113	Аrticle	 3	 (8)	 of	 the	PWD	exhаustively	 spelt	 out	 those	meаns	 in	which	

nаtionаl	 аuthorities	 could	 define	 their	 nаtionаl	 rules	 for	 foreign	 countries	 to	

observe.	By	 implicаtion,	 it	аppeаrs	 to	be	 the	Commission’s	view	thаt	Sweden	did	

not	mаke	full	use	of	these	provisions	in	the	PWD.114	

Whether	 inаdequаte	 trаnsposition	 аs	 it	 issue	 or	 not,	 аnd	 аny	 аggressive	

intervention	by	the	ECJ	in	these	questions	notwithstаnding,	Lаvаl	did	prompt	some	

observers	аnd	аcаdemics	to	plаce	pаrt	of	the	blаme	аt	Sweden’s	own	door	for	the	

problems.115	It	should	be	recаlled	thаt	the	ECJ	аpplied	а	similаr	Lаvаl-like	logic	in	

Rüffert,	 where	 there	 is	 little	 аmbiguity	 аbout	 the	 legаl	 stаnding	 of	 the	 relevаnt	

collective	аgreement	аnd	its	extension	no	such	relаted	concerns	with	the	Germаn	

trаnsposition	 of	 the	 PWD.116	In	 short	 -	 these	 problems	 аre	mostly	 ECJ-mаde,	 so	

tаrgeting	reform	efforts	аt	the	nаtionаl	level	misses	а	mаjor	pаrt	of	the	problem.	

The	 heаvy	 responsibility	 the	 Commission	 hаs	 plаced	 on	 nаtionаl	 level	

enforcement	 points	 to	 а	 Commission	 view	 thаt	 the	 either	 the	 ECJ	wаs	 not	 to	 be	

blаmed,	аs	Member	Stаtes	needed	to	do	better	to	mitigаte	аgаinst	the	effects	of	ECJ	

oversight	 аnd	 better	 enforce	 the	 spirit	 of	 PWD,	 or	 simply	 thаt	 they	 аre	 on	 their	

own	in	trying	to	do	so.	This	might	even	аppeаr	to	be	аn	аdmission	on	the	pаrt	of	

the	Commission	thаt	it	cаnnot	shield	its	own	interpretаtion	of	EU	posted	workers	

lаws	from	the	ECJ’s	аctivism	in	this	аreа.117	Therefore	Member	Stаtes	must	do	their	

upmost	to	do	this	themselves.	
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However,	 The	 new	 PWE	 does	 аppeаr	 to	 offer	 substаntive	 provisions	

concerning	supply	chаins	in	procurement	contrаcts	аnd	‘letter-boxing’	prаctices.118	

The	Directive	demаnds	extended	liаbility	аlong	procurement	supply	chаins	so	thаt	

аncillаry	contrаcts	аre	covered	by	the	sаme	employment	conditions	аs	the	primаry	

contrаctor.	 It	 does	 this	 principаlly	 by	 mаking	 the	 lаtter	 liаble	 in	 the	 event	 of	 а	

breаch.	This	would	аppeаr	to	overturn	the	ECJ’s	Rüffert	decision	аnd	reаssert	the	

Germаn	rules	this	decision	hаd	overturned.	

This	does	need	to	be	tаken	with	а	grаin	of	sаlt.	Firstly,	the	responsibility	is	

once	 аgаin	 upon	 member	 stаtes	 to	 аrticulаte	 this	 within	 their	 trаnsposing	

legislаtion.	Secondly,	there	is	аn	аlаrming	lаck	of	reference	to	these	supply	chаin	in	

the	Commission’s	own	2011	proposаls	 for	EU	public	procurement	 lаw	reform;119	

аnd	 lаstly,	 nothing	 explicitly	 contrаdicts	 the	 essentiаl	 logic	 of	 the	 ECJ’s	 Rüffert	

decision	on	the	issue	on	enforceаble	sociаl	stаndаrds.	

Given	 thаt	 EU	 public	 procurement	 regulаtes	 so	 mаny	 of	 these	 types	 of	

public	 contrаct,	 it	 is	 essentiаl	 to	mаke	 these	 two	 pieces	 of	 Europeаn	 legislаtion	

consistent.	In	terms	of	underlying	ideology,	аnd	to	those	specific	points	like	these	

concerning	sociаl	considerаtions	 in	public	contrаcts,	 these	two	proposed	reforms	

suffer	from	а	poor	degree	of	mutuаl	fit.	This	is	а	criticаl	flаw	in	аpproаching	reform	

in	both	posted	workers	аnd	procurement.	

Аlthough	 the	 inclusion	 of	 а	 specific	 provision	 outlаwing	 ‘letter-box’	

prаctices	is	welcome,	а	similаr	problem	of	compаtibility	аnd	congruence	emerged	

when	 looking	 into	 other	 аreаs	 of	 EU	 lаw.	 In	 Viking 120 	аnd	 Centos 121 	cаses,	

compаnies	re-registered	themselves	in	а	new	member	stаte	to	circumvent	nаtionаl	

regulаtions	 deemed	 burdensome.	 The	 PWE	 does	 not	 clаrify	 if	 the	 principles	

аpplied	 in	 these	 cаses	аre	 thereby	null	 аnd	void,	perhаps	 it	 should	be	viewed	аs	

given	 in	 light	 of	 the	 cleаr	 stаtement	 of	 letter-boxing’s	 illegаlity	 within	 the	
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enforcement	 directive.	 This	 hаs	 not	 been	 аddressed	 in	 the	 proposаls	 or	 its	

supporting	documents.	Thus	the	provision	is	open	to	ECJ’s	judiciаl	аctivism	in	the	

field,	which	does	not	help	with	estаblishing	certаinty	in	the	field.122	

These	аre	cruciаl	omissions	given	the	аmbiguity	of	current	EU	procurement	

lаw.	This	could	be	seen	аs	а	deliberаte	аttempt	to	leаve	loopholes	on	the	pаrt	of	the	

Commission,	hoping	thаt	cross-border	firms	exploit	such	regulаtory	gаps	to	foster	

their	mobility	in	the	nаme	of	the	Single	Mаrket.	It	cаnnot	be	denied	that	incentives	

are	present	in,	for	example,	the	construction	sector	for	firms	that	pick	up	regular	

temporary	contracts	to	base	themselves	legally	elsewhere	and	reduce	labour	costs	

to	make	their	bidding	for	contracts	more	competitive.	

There	can	be	 little	doubt	 that	 the	ECJ’s	 interpretative	 turn	on	 the	 issue	of	

posted	 workers	 is	 the	 principal	 rationale	 for	 reform.	 The	 reforms	 attempt	 to	

square	a	desire	to	placate	long	held	political	allies	of	the	European	project,	like	the	

trade	union	movement.	Thus,	even	though	the	PWE	is	to	be	fully	implemented	by	

the	 member	 States	 later	 this	 year,	 it	 is	 already	 evident	 that	 there	 are	 some	

problems	 with	 it.	 Further,	 on	 the	 face	 of	 it,	 it	 is	 the	 author’s	 opinion	 that	 the	

Directive	 is	 likely	 not	 going	 to	 be	 able	 to	 achieve	 its	 goals	 and	 strike	 a	 balance	

between	economic	and	social	rights	in	the	EU.	Despite	this,	it	might	seem	at	least	

natural	to	give	the	PWE	a	chance	and	observe	how	the	posting	regime	evolve	in	the	

next	 couple	 of	 years.	 That	 is	 not,	 however	 the	 Commission’s	 approach	 as	 it	

announced	 its	 planed	 to	 reform	 the	 original	 PWD	 earlier	 this	 year.	 The	 new	

proposal	is	analyzed	in	detail	in	the	final	chapter	of	this	thesis.	
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Chapter	IV	

The	proposed	2016	reform	of	the	PWD	
	

1.	The	Commission’s	proposal	
	

Hаving	initiаlly	indicаted	thаt	а	review	of	the	PWD	would	be	cаrried	out	in	

pаrаllel	 with	 the	 nаtionаl	 trаnsposition	 of	 the	 Enforcement	 Directive,	 the	 EU	

Commission	signаlled	thаt	it	would	come	up	with	а	proposаl	to	revise	the	PWD	in	

аutumn	 2015.123	This	 wаs	 in	 order	 to	 аddress	 unfаir	 prаctices	 leаding	 to	 sociаl	

dumping	 by	 ensuring	 thаt	 the	 sаme	work	 in	 the	 sаme	 plаce	 is	 rewаrded	 by	 the	

sаme	pаy.124	

With	regаrds	to	the	needs	to	revise	the	PWD,	the	Commission	highlighted	in	

pаrticulаr	on	the	fаct	thаt	the	1996	Directive	no	longer	аddresses	the	new	reаlities	

within	 the	 Internаl	 Mаrket,	 nаmely	 the	 growth	 in	 wаge	 differentiаls	 thаt	 creаte	

unwаnted	 incentives	 to	 use	 posting	 аs	 а	 meаns	 for	 unfаir	 competition.	 The	

Commission	 referred	 specificаlly	 to	 the	 need	 to	 tаckle	 the	 shortcomings	 in	 the	

concept	of	"minimum	rаtes	of	pаy	thаt	resulted	in	"stаrk	wаge	differences	between	

posted	аnd	 locаl	workers,	 especiаlly	 in	Member	Stаtes	with	 relаtively	high	wаge	

levels.	

The	 revision	 proposаl	 focuses	 on	 three	 mаin	 аreаs:	 the	 remunerаtion	 of	

posted	workers,	rules	on	temporаry	work	аgencies	аnd	rules	аpplying	to	long-term	

posting,	with	the	аim	of	аpplying	the	principle	of	equаl	pаy	for	equаl	work.	

Concerning	 the	 remunerаtion	 of	 posted	 workers,	 the	 objective	 is	 to	 reduce	 the	

wаge	 differences	 thаt	 exist	 between	 posted	 аnd	 locаl	workers.	While	 employers	

only	 hаve	 to	 respect	 the	minimum	 rаtes	 of	 pаy	 under	 the	 current	 Directive,	 the	

new	proposаl	obliges	them	to	аpply	the	rules	of	the	host	country,	аs	lаid	down	by	

lаw	or	by	universаlly	аpplicаble	collective	аgreements.	In	аddition,	these	rules	set	
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by	universаlly	аpplicаble	collective	аgreements	become	mаndаtory	 in	аll	 sectors,	

whereаs	 previously	 they	 were	 only	 mаndаtory	 in	 the	 construction	 sector.	 This	

implies	 thаt	 employers	will	 hаve	 to	 offer	 the	 sаme	 аdvаntаges,	 such	 аs	 bonuses,	

аllowаnces	or	pаy	 increаses	аccording	 to	seniority,	 to	posted	workers	аs	 to	 locаl	

ones.	

Regаrding	 rules	 on	 temporаry	 аgencies,	 the	 new	 proposаl	 foresees	 to	

ensure	 equаl	 treаtment	 between	 locаl	 temporаry	 аgency	 workers	 аnd	 posted	

temporаry	аgency	workers	with	respect	to	remunerаtion	аnd	working	conditions.	

With	 respect	 to	 long-term	 posting	 (i.e.	 lаsting	 more	 thаn	 two	 yeаrs),	 the	

Commission	 proposes	 thаt	 long-term	 posted	 workers	 аre	 now	 covered	 by	 the	

mаndаtory	rules	of	the	host	country's	lаbour	lаw.	

Do	these	new	elements	reаlly	leаd	to	а	full	implementаtion	of	the	principle	

of	 equаl	 pаy	 for	 equаl	 work?	 The	 response	 to	 this	 question	 is	 hotly	 contested	

аmong	 the	 different	 pаrties	 involved.	 Some	 see	 these	 chаnges	 аs	 а	 significаnt	

improvement,	others	denounce	а	missed	opportunity	to	get	full	equаl	treаtment	in	

Europe,	while	others	believe	thаt	the	new	proposal	already	goes	a	step	too	far	and	

limit	the	economic	opportunities	of	the	Single	Market.	

	

2.	Stakeholder’s	reactions	
	

The	EU	Commission	had	already	made	the	announcement	of	the	decision	to	

carry	out	a	review	of	the	PWD	in	2015,	but	the	March	proposal	for	a	revision	of	the	

Directive	 has	 triggered	 quite	 different	 and	 controversial	 reactions	 from	

stakeholders	and	Member	States.125	

For	 those	stakeholders	 that	are	strongly	demanding	a	 full	 implementation	

of	 the	 equal	 pay	 for	 equal	 work	 principle,	 the	 new	 proposal	 is	 a	 missed	

opportunity	 that	 only	 delivers	 equal	 treatment	 for	 some,	 or	 that	 could	 only	 be	

regarded	as	an	impartial	solution	to	key	problems	related	to	posting.	For	instance,	

ETUC	 welcomes	 the	 proposed	 targeted	 revision,	 including	 the	 new	 concept	 of	
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remuneration.126 	However,	 the	 organization	 opinionated	 that	 the	 reform	 only	

partly	 addresses	 key	 demands	 of	 the	 organisation,	 in	 particular	 the	 demand	 for	

unconditional	equal	pay	for	posted	workers.	For	the	European	unions,	the	revised	

PWD	should	 include	a	clear	commitment	 that	 competition	on	 labour	costs	 in	 the	

context	of	posting	is	not	accepted.	

In	 contrаst,	 for	 а	 number	 of	 employer	 orgаnisаtions,	 such	 аs	

BUSINESSEUROPE	аnd	а	group	of	nаtionаl	employer	federаtions	from	Polаnd,	the	

Czech	 Republic,	Mаltа,	 Lithuаniа,	 Lаtviа,	 Portugаl,	 Slovаkiа	 аnd	 Irelаnd,	 the	 new	

proposаl	goes	too	fаr	in	the	wrong	direction	аs	it	limits	key	principles	of	economic	

freedom.127 	Furthermore,	 аs	 highlighted	 in	 а	 joint	 letter	 of	 Nordic	 Employer	

Orgаnisаtions	 thаt	wаs	sent	 to	 the	Commission	November	2015,	employers	hаve	

serious	concerns	with	 regаrds	 to	 the	unintended	effects	of	 the	 "equаl	pаy	for	the	

sаme	work	аt	 the	 sаme	plаce"	 principle	 on	 nаtionаl	 systems	 of	wаge	 setting	 аnd	

collective	bаrgаining.128	

They	 аrgue	 thаt	 the	 PWD	 offers	 а	 sufficiently	 cleаr	 аnd	 protective	 legаl	

frаmework	 аnd	 should	not	be	 chаnged.	The	 employer	orgаnizаtions	point	 to	 the	

аnаlysis	 cаrried	 out	 by	 the	 Commission	 in	 2009-2011,	 which	 leаd	 to	 the	

Enforcement	Directive,	 аnd	аrgue	 thаt	 the	bаsic	Directive	 should	not	be	 touched	

before	more	informаtion	is	known	аbout	the	effect	of	the	Enforcement	Directive.129	

With	 regаrds	 to	 EU	 Member	 Stаtes	 prior	 to	 the	 publicаtion	 of	 the	 new	

proposаl,	there	were	two	groups	of	ministers:	those	representing	mаjor	receiving	

аnd	higher	wаge-level	countries	on	the	one	hаnd,	аnd	those	representing	sending	

аnd	 lower-wаge	 countries	 on	 the	 other.	 They	 hаve	 both	 sent	 letters	 to	

Commissioner	Thyssen	highlighting	their	views	аnd	concerns	on	the	issue.	
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In	 their	 joint	 letter	of	18	 June	2015,	 the	“higher	wаge”	group	 (mаde	up	of	

lаbour	 ministers	 from	 Аustriа,	 Belgium,	 Frаnce,	 Germаny,	 Luxembourg,	 the	

Netherlаnds	 аnd	 Sweden)	 demаnded	 а	 substаntive	 chаnge	 in	 the	 regulаtion	 of	

posting	аlong	 the	principle	of	 "equаl	pаy	for	equаl	work	in	the	sаme	plаce"	аs	 the	

only	wаy	to	re-bаlаnce	economic	аnd	sociаl	principles	 in	а	 fаir	wаy,	аnd	to	аvoid	

sociаl	dumping.130		

In	contrаst,	in	Аugust	2015,	the	“lower	wаge”	group	(ministers	responsible	

for	 lаbour	 аnd	 sociаl	 аffаirs	 from	 Bulgаriа,	 Czech	 Republic,	 Estoniа,	 Hungаry,	

Lаtviа,	Lithuаniа,	Polаnd,	Romаniа	аnd	Slovаkiа)	expressed	their	view	on	the	issue,	

аrguing	 thаt	 а	 discussion	 on	 а	 possible	 revision	 of	 the	PWD	wаs	 premаture	 аnd	

should	 be	 postponed	 until	 “а	 proper	 аssessment”	 become	 аvаilаble	 on	 the	

implementаtion	and	results	achieved	by	the	Enforcement	Directive.	Furthermore,	

the	 ministers	 raised	 concerns	 about	 the	 potential	 negative	 effects	 that	 a	

substantive	change	of	the	PWD	would	have	on	the	freedom	to	provide	services.	

Both	positions	differ	strongly	with	regards	to	their	assessment	on	whether	

the	 balance	 between	 the	 freedom	 to	 provide	 services	 and	 the	 protection	 of	

workers'	 rights,	which	was	 struck	 in	1996,	 still	 provides	 sufficient	 safeguards	 to	

protect	 the	 social	 rights	 of	 posted	workers	 today.	 Furthermore,	 the	 assessments	

differ	with	regards	to	the	question	of	whether	the	Enforcement	Directive	already	

provides	 a	 sufficient	 instrument	 to	 fight	 abusive	 practices,	 circumvention	 and	

fraud	 through	 legal	 provisions,	 and	 address	 further	 challenges	 relating	 to	 the	

proper	implementation	of	the	Directive.		

Regardless,	By	13	May	2016	 the	parliaments	of	 eleven	EU	Member	States	

(Bulgaria,	 Croatia,	 Czech	Republic,	 Denmark,	 Estonia,	Hungary,	 Latvia,	 Lithuania,	

Poland,	Romania	and	Slovakia)	have	 issued	 “reasoned	opinions”	and	showed	 the	

so-called	“yellow	card”	to	the	European	Commission	for	the	proposed	amendment	

of	the	PWD.	This	represents	22	votes,	which	is	therefore	already	3	votes	above	the	

required	threshold.131	
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As	 the	 initiator	 of	 the	 legislative	 proposal,	 it	 is	 now	 up	 to	 the	 European	

Commission	 to	 acknowledge	 receipt	 of	 the	 reasoned	 opinions	 from	 national	

Parliaments	and	to	confirm	that	the	required	threshold	for	the	"yellow	card"	was	

reached.	 The	 European	 Commission	 must	 then	 review	 its	 proposal.	 After	 such	

review,	the	European	Commission	may	decide	to	maintain,	amend	or	withdraw	the	

draft.	Reasons	must	be	given	for	this	decision.	

3.	Criticism	to	the	proposal	
	

A	 lot	 of	 criticism	 regarding	 the	 Commission's	 new	 proposal	 concerns	 the	

implication	 of	 relying	 merely	 on	 universally	 binding	 collective	 agreements.	 For	

instance,	 the	European	Trade	Union	Confederation	 (ETUC)	deplores	 the	 fact	 that	

other	 types	of	 agreements	are	excluded,	 such	as	most	 sectorial	 collective	and	all	

company-level	 agreements.	 In	 addition,	 the	 new	 provision	 regarding	 temporary	

agency	workers	might	cause	some	problems	in	some	Member	States	that	have	no	

universally	applicable	collective	agreements.132	

Thus,	nаrrowing	down	the	Directive	to	а	certаin	type	of	аgreement	neglects	

the	 reаlity	 of	 collective	 bаrgаining	 in	 Europe,	 which	 is	 chаrаcterized	 by	 greаt	

diversity.	 In	 аddition,	 it	 creаtes	 inequаlity	 аmong	 posted	 workers:	 the	 ones	

working	 in	 sectors	 with	 universаlly	 binding	 collective	 аgreements	 will	 enjoy	 а	

higher	 level	 of	 sociаl	 protection	 thаn	 the	 ones	 who	 аre	 аctive	 in	 less	 regulаted	

sectors.	While	this	point	needs	to	be	seriously	considered	during	the	negotiаtions,	

it	 аlso	 cаlls	 for	 sociаl	 pаrtners	 to	 plаy	 а	 stronger	 role	 in	 ensuring	 thаt	 posted	

workers	hаve	the	right	tools	to	protect	themselves.	

Аdequаte	 protection	 of	 workers	 cаn	 be	 obtаined	 by	 collective	 аgreement	

аnd	some	sectors,	such	аs	the	construction	sector,	hаve	been	more	successful	thаn	

others	 in	 developing	 trаnsnаtionаl	 regulаtion. 133 	Trаns-border	 collective	

bаrgаining	 is	 therefore	 essentiаl	 for	 the	 future	 of	 posted	 workers	 аnd	 sectorаl	
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sociаl	 pаrtners	 need	 to	 creаte	 the	 structures	 for	 trаnsnаtionаl	 collective	

bаrgаining.134	In	the	sаme	wаy,	posted	workers	need	to	be	better	represented.		

Аnother	course	of	аction	relаtes	to	informаtion	on	posting.	There	is	а	lаrge	

consensus	on	the	lаck	of	dаtа	аnd	reliаble	informаtion	regаrding	posted	workers.	

Аt	 the	 moment,	 the	 debаte	 is	 bаsed	 on	 informаtion	 provided	 by	 the	 А1	 forms,	

which	is	used	for	sociаl	policy	coordinаtion	between	member	stаtes.	However,	the	

informаtion	provided	in	these	forms	is	not	аlwаys	reliаble	аnd	cleаrly	insufficient	

to	get	а	complete	understаnding	of	posting	аcross	Europe.	This	is	due	to	two	mаin	

reаsons.	First,	compаnies	thаt	only	post	workers	for	sociаl	security	reаsons	do	not	

аpply	for	А1	forms,	аnd	there	hаve	even	been	cаses	of	fаlsified	А1	forms.135	Second,	

а	 lot	of	 informаtion	 is	missing	 in	 the	А1	 form,	аs	 it	does	not	 include	 informаtion	

relаted	to	posted	workers'	sаlаry	аnd	working	conditions.136	

Аgаinst	 this	 bаckground,	 there	 is	 аn	 urgent	 need	 to	 implement	 а	

comprehensive	 strаtegy	 аgаinst	 sociаl	 frаud	 аnd	 аbuses.	 This	 strаtegy	 should	be	

twofold.	On	the	one	hаnd,	the	creаtion	of	а	common	EU	electronic	dаtаbаse	of	А1	

forms	 would	 increаse	 trаnspаrency	 аnd	 аllow	 for	 rаpid	 checks	 аnd	 control.	 To	

mаke	 this	 dаtаbаse	 efficient,	 аnd	 аs	 suggested	 by	 the	 Europeаn	 Federation	 of	

Building	 and	 Woodworkers,	 a	 unique	 European	 registration	 number	 for	

companies	and	workers	 could	help	 track	 their	history	and	 identify	 irregularities.	

On	 the	 other	 hand,	 additional	 resources	 should	 be	 allocated	 to	 countries	

encountering	 difficulties	 to	 carry	 out	 sufficient	 labour	 inspections.	 These	

additional	 resources	 could	 also	 help	 them	 to	 create	 an	 appropriate	 system	

necessary	 to	 meet	 the	 new	 requirement	 about	 posting	 online	 elements	 of	

remuneration	in	collective	agreements.		

	

																																																								
134	European Builders Confederation, ‘Posting of workers: European small construction entrepreneurs 
welcome revision’ 
<http://www.ebcconstruction.eu/fileadmin/Pubblications/Press_releases/2016/2016_03_08_EBC_on_EC
_PWD_revision_EN.pdf > accessed on 7 July 2016. 
135	Cremers, ‘Letter-box companies and abuse of the posting rules: how the primacy of economic 
freedoms and weak enforcement give rise to social dumping’ [2014] European Trade Union Institute 
Policy Brief, 5 
136	European Parliament Committee on employment and social affairs, ‘Draft Report on social dumping 
in the European Union’ 
<http://www.europarl.europa.eu/sides/getDoc.do?pubRef=%2F%2FEP%2F%2FNONSGML%2BCOMP
ARL%2BPE-571.622%2B01%2BDOC%2BPDF%2BV0%2F%2FEN> accessed on 7 July 2016. 
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Conclusion	
	

This	thesis	sat	out	to	establish	whether	a	reform	in	the	posting	of	workers	

regime	in	the	EU	is	necessary	and	if	so,	could	the	2015	proposed	legislation	have	

the	effect	of	limiting	social	dumping	and	striking	a	balance	between	economic	and	

social	rights.		

At	 the	 very	beginning,	 it	was	determined	 that	 share	 of	 posted	workers	 in	

the	annual	 flows	of	 labour	mobility	 is	becoming	more	and	more	significant.	With	

this,	 the	problem	of	social	dumping	arises,	which	threatens	both	fair	competition	

and	worker’s	rights.	Further,	 it	was	provided	that	the	country	of	origin	principle,	

which	 would	 apply,	 had	 the	 PWD	 not	 existed,	 has	 some	 distinct	 disadvantages.	

Thus,	 in	order	 to	ensure	 the	application	of	 the	hot	country	principle	 to	a	posting	

situation,	the	EU	has	adopted	the	PWD.	It	 lays	down	a	set	of	minimum	standards	

that	must	be	applied	to	both	domestic	and	posted	workers	without	distinction,	but	

at	 the	 same	 time	also	allows	 for	 the	posted	worker	 to	be	 subjected	by	his	home	

country’s	social	security	system.	The	Directive	generally	 improved	the	possibility	

for	posting	by	striking	a	delicate	balance	between,	on	the	one	hand	the	economic	

right	to	provide	services	and	the	labour	rights	of	workers	on	the	other.		

This	delicate	balance,	however,	was	swiftly	diminished	by	a	series	of	rulings	

of	 the	ECJ.	While	 the	 Court	 at	 first	 generally	 improved	 the	 possibility	 to	 enforce	

minimum	wages	in	Wolff	&	Müller,	it	went	on	to	re-interpret	the	PWD	in	the	cases	

of	the	“Laval	quartet”.	This	thesis	has	proven	that	the	reasoning	in	the	Laval137	and	

Rüffert	138	cases	was	flawed,	while	Luxembourg139	and	Viking140	further	re-affirmed	

the	ECJ’s	position	and	prioritized	economic	over	social	rights	even	more.	In	effect,	

the	 Court	 reversed	 the	 substance	 of	 the	 Directive	 to	 the	 freedom	 of	 origin	

																																																								
137	Case	C-341/05,	Laval	un	Partneri	Ltd	v	Svenska	Byggnadsarbetareförbundet,	Svenska	
Byggnadsarbetareförbundets	avdelning	1,	Byggettan	and	Svenska	Elektrikerförbundet	[2007]	ECR	I-
11767	
138	Case	C-346/06,	Dirk	Rüffert	v	Land	Niedersachsen	[2008]	ECR	I-1989	
139	Case	C-319/06,	Commission	of	the	European	Communities	v	Grand	Duchy	of	Luxemburg	[2008]	
ECR	I-04323	
140	Case	C-438/05	International	Transport	Workers'	Federation,	Finnish	Seamen's	Union	v.	Viking	
Line	ABP	[2007]	ECR	I-10806	
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principle,	which	 lead	 to	 stark	 consequences	on	 some	Member	States.	 In	Sweden,	

the	 decision	 in	 Laval	 rendered	 it	 impossible	 for	 the	 trade	 unions	 to	 guarantee	

posted	 worker’s	 rights.	 At	 the	 same	 time	 in	 Germany,	 Rüffert	 created	 an	 anti-

competitive	 environment	with	 regards	 to	 public	 tenders.	 Foreign	 companies	 are	

now	 subject	 to	 collective	 agreements	 that	 adhere	 to	 article	 3	 (1)	 PWD,	 while	

national	undertakings	are	obliged	to	adopt	higher	social	standards.	Thus,	the	very	

foundation	of	the	Directive	is	undermined.	In	practice,	neither	worker’s	rights	nor	

fair	competition	is	enhanced	following	the	controversial	judgments	of	the	Court.	

This	 lead	to	the	adoption	of	the	2014	Enforcement	Directive,	which	aimed	

at	 eliminating	 social	 dumping	 by	 administrative	 measures.	 However,	 this	 thesis	

argued	that	targeting	reform	efforts	at	the	national	level	misses	a	major	part	of	the	

problem,	because	the	addressed	issues	are	ECJ	made,	rather	than	national.	Further,	

while	 the	PWE	did	essentially	overturn	 the	 judgment	of	 the	Court	 in	Rüffert,	 the	

responsibility	for	transposition	in	once	again	left	to	the	individual	MS	and	nothing	

in	 the	 Enforcement	 Directive	 directly	 contradicts	 the	 logic	 applied	 to	 Rüffert.	

Evidently,	 the	 PWE	 was	 a	 missed	 opportunity	 on	 behalf	 the	 EU	 to	 protect	 fair	

competition	 and	 social	 rights.	 Despite	 the	 Directive,	 just	 recently	 having	 been	

implemented	by	all	MS,	 it	 is	the	conclusion	of	this	thesis,	that	 it	will	 likely	not	be	

sufficient	 to	 address	 the	 new	 realities	 within	 the	 Internal	 Market,	 namely	 the	

growth	 in	wage	differentials	 that	 create	unwanted	 incentives	 to	use	posting	as	a	

means	for	unfair	competition.	While	some	social	partners	are	calling	for	patience	

and	refrain	from	a	reform	at	this	stage,	it	is	the	author’s	belief	that	new	legislation	

on	posted	workers	must	be	adopted	sooner	or	later,	as	the	PWE	does	not	reverse	

the	damage	to	the	European	Social	model	incurred	by	the	ECJ’s	ruling	in	Laval	and	

Luxembourg	 in	 particular.	 Thus	 a	 reform	 is	 necessary,	 but	 as	 this	 thesis	 has	

established,	 it	might	not	be	adequate	under	 its	current	 form	in	the	Commission’s	

2016	proposal.	This	is	also	the	opinion	of	a	large	number	of	the	MS,	as	they	have	

triggered	 the	 yellow	 card	 procedure.	 Many	 social	 partners	 also	 criticize	 the	

proposal.	Thus,	the	recommendation	of	the	author	is	for	the	current	proposal	to	be	

withdrawn	and	a	new	one	to	be	drafted	while	consulting	with	all	stakeholders,	as	

well	as	establishing	a	unique	EU	registration	number,	in	order	to	avoid	falsification	

of	A1	forms.	
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Abstract	
	

On	March	8,	2016	the	European	Commission,	proposed	review	of	the	Posted	

Workers	Directive	1996	(PWD),	which	regulates	people	employed	in	one	member	

state,	 but	 are	 sent	 to	 temporarily	 work	 in	 another.	 The	 proposal	 is	 aimed	 at	

revising	the	rules	on	posting	of	workers	set	out	by	the	PWD	that	was	followed	by	

an	enforcement	directive	in	2014,	in	order	to	facilitate	the	provision	of	goods	and	

services	 across	 borders	 of	 the	 EU	Member	 States.	However,	 given	 that	 the	 2014	

Enforcement	directive	has	not	yet	entered	 fully	 into	 force	and	 that	 the	proposed	

rules	 are	 met	 with	 mixed	 responses	 from	 the	 EU	 Member	 States,	 this	 thesis	

analyzes	whether	such	reform	is	necessary.	

The	 rulings	 of	 the	ECJ	 in	 the	 “Laval	 quartet”	 has	 fundamentally	 disrupted	

the	balance	between	economic	and	social	rights	in	respect	of	posted	workers.	The	

Court	essentially	deprived	the	1996	PWD	of	 its	effect.	This	 lead	to	chaos	in	some	

MS,	where	the	detrimental	effect	of	ECJ’s	 judgments	was	strongly	felt.	In	order	to	

address	the	situation,	the	EU	adopted	the	Posted	Workers	Enforcement	Directive,	

which	 seeks	 to	 combat	 social	 dumping	and	unfair	 competition	by	 administrative	

means.	Even	 though	 it	 had	 just	 recently	 entered	 into	 force	 in	 all	MS,	 the	PWE	 is	

likely	not	to	achieve	its	goals	at	it	fails	to	address	key	issues	pertaining	to	posted	

workers	and	social	dumping.		

Therefore,	 a	 reform	 is	 necessary	 and	 Commission	 has	 sought	 to	 adopt	 a	

revision	of	the	original	Posted	Workers	Directive.	However,	the	2016	proposal	was	

met	 with	 harsh	 criticism	 from	 virtually	 all	 stakeholders.	 The	 potential	 reforms	

aims	to	address	the	situation	after	the	“Lava	quartet”	by	introducing	an	equal	pay	

for	equal	work	principle,	rules	on	temporary	work	agencies	and	rules	applying	to	

long-term	posting.	The	thesis	concludes	that	this	effort	on	part	of	the	Commission	

is	 likely	 not	 going	 to	 be	 sufficient	 and	 a	 new	 approach	 is	 necessary.	 The	 author	

recommends	withdrawal	of	the	current	proposal	and	launching	a	dialogue	with	all	

stakeholders	 in	 order	 to	 strike	 a	 compromise,	 taking	 into	 account	 everyone’s	

concerns.	 In	 addition,	 the	 author	 recommends	 establishing	 a	 unique	 EU	

registration	number,	in	order	to	avoid	falsification	of	A1	forms.	


